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THE  POWER  OF  COURTS  TO  LET  TO  BAIL. 

The  power  to  admit  to  bail,  persons  accused  of  offences  against 
the  criminal  laws,  is  one  of  the  most  important  of  the  powers  be- 
longing to  the  courtt.  The  power  to  bail  is  largely  discretionary ; 
and  it  is  the  purpose  of  this  article  to  mark  the  limits  which  have 
been  set  to  this  discretion,  and  to  present  the  practice  of  the  courts, 
and  the  principles  by  which  they  have  been  guided  in  solving  some 
of  the  most  important  questions  connected  with  the  exercise  of 
this  power. 

By  the  early  English  common  law,  all  offences,  including  treason, 
murder,  and  other  capital  felonies,  were  bailable  at  the  discretion 
of  the  court:  4  BL  298,  299;  2  Hale  P.  C.  120;  Barney's  Casey' 
5  Mod.  823. 

By  the  Statute  of  Westminster  1,  chap.  18,  the  power  to  bail,  as 
to  inferior  courts  and  magistrates,  was  regulated  and  restricted. 
This  statute  did  not,  however,  affect  the  Court  of  King's  Bench. 
This  court  and  its  judges  were  left  with  full  common-law  jurisdic- 
tion upon  the  subject  of  bail :  Coleridge,  J.,  in  JEx  parte  Baron- 
net  et  al,  1  Ell.  &;  Bl.  1. 

By  the  common  law,  both  before  and  after  the  Statute  of  West- 
minster, the  power  of  the  King's  Bench  and  its  judges  to  bail,  was 
unquestioned  in  all  cases.  There  was  no  limitation  upon  the  exer- 
cise of  this  power,  except  that  found  in  the  practice  and  principles 

upon  which  the  courts  and  judges  proceeded,  and  by  which  they 
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were  guided.  The  power  belonging  to  the  English  Court  of  King's 
Bench  to  bail  in  all  cases,  belongs  equally  to  the  courts  of  general 
jurisdiction  in  the  states  of  this  country,  deriving  their  systems 
of  jurisprudence  from  the  common  law  of  England,  ixcept  as  the 
same  may  be  controlled  or  limited  by  constitutional  or  statutory 
provisions.  This  power  is  necessarily  incident  to  the  power  to  try, 
acquit,  and  finally  discharge  a  prisoner. 

In  the  exercise  of  this  power,  the  English  judges  have  been 
guided  by  a  discretion  "regulated  according  to  the  usage  of  law." 
The  discretion  was  not  exercised  according  to  the  caprice  or  in- 
dividual judgment  of  each  judge  ;  it  was  a  legal  discretion,  regu- 
lated by  the  rules  and  practice  of  the  court,  as  contained  and 
expounded  in  the  adjudged  cases:  1  Chitty's  Crim.  Law  128. 
Tlie  American  courts  have  not  departed  from  the  principles  of  the 
English  cases,  and  it  will  therefore  be  found  that  the  practice  upon 
this  subject  is  as  consistent  and  harmonious  as  upon  uiy  other 
subject  of  which  the  courts  have  cognisance. 

The  rules  and  practice  of  the  courts  upon  this  subject  have  been 
regarded  by  the  English  judges  as  of  equal  force  with  positive 
enactment ;  and  it  was  because  of  an  alleged  abuse  of  discretion, 
and  violation  of  the  practice  of  the  courts,  in  letting  to  bail  John 
Eyre,  that  Junius,  in  his  celebrated  letter  to  Lord  Mansfield,  de- 
clared that  the  Lord  Chief  Justice  was  "  degraded  from  the  respect 
and  authority  of  his  office,  and  was  no  longer  de  jure  Lord  Chief 
Justice  of  England.** 

In  all  cases  where  applications  are  made  to  the  courts  for  bail, 
^  the  seriousness  of  the  charge,  the  nature  of  the  evidence  in  support 
of  it,  and  the  severity  of  the  punishment  awarded  by  law  for  the 
offence,  are  the  chief  considerations  which  influence  the  determina- 
tion of  the  question.  It  was  the  constant  practice  of  the  English 
courts  to  refuse  bail  where  the  evidence  created  a  strong  presump- 
tion of  guilt. 

In  BaronneVs  Case^  Erle,  J.,  said :  "  The  principle  has  been 
fully  laid  down  already  that  where  a  crime  is  of  the  highest  mag- 
nitude, and  the  evidence  in  support  of  the  charge  strong,  and  the 
punishment  the  highest  known  to  the  law,  the  court  will  not  inter- 
fere to  admit  to  bail.  Where  either  of  these  ingredients  is  want- 
ing, the  court  has  a  discretion  which  it  will  exercise.** 

In  capital  cases,  where  the  presumption  of  guilt  is  strong,  bail 
should  rarely,  if  ever,  be  allowed ;  because  no  pecuniary  considera- 
tion would  induce  a  party,  charged  with  a  capital  crime,  who  felt 
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that  there  was  a  strong  probability  of  conviction,  to  appear  for 
trial. 

"All  that  a  man  hath  will  he  give  for  his  life;"  and  recognis- 
ing this  truth,  the  courts  have  seldom  relaxed  the  rule  that,  in 
capital  cases,  it  is  safest  to  deny  bail  where  there  is  a  strong 
probability  of  the  prisoner's  guilt. 

"Bail  is  only  proper  where  it  stands  indifferent  whether  the 
party  is  guilty  or  innocent  of  the  accusation  against  him,  as  it 
often  does  before  the  trial ;  but  where  that  indifference  is  removed 
it  would  be  absurd  to  ball:"  Hawkins,  book  2,  chap.  15,  sect.  20. 
This  rule  is  approved  in  Taylor  8  Case^  5  Cowen  39,  and  in  The 
People  v.  Ooodwiriy  1  Wheeler's  Cr.  Cases  153.  In  the  latter  case, 
Sutherland,  J.,  says:  "I  have  found  no  case  at  war  with 
Hawkins.*' 

In  the  case  of  Commonwealth  v.  Keeper  of  Prison,  2  Ash. 

234,  a  practical  and  safe  rule  is  given.     "  It  is  difficult,"  says  the 

court,  "to  lay  down  any  precise  rule  for  judicial  government  in 

such  a  case ;  but  it  would  seem  to  be  a  safer  one  to  refuse  bail  in 

a  case  of  malicious  homicide,  where  the  judge  would  sustain  a 

capital  conviction  pronounced  by  a  jury,  on  evidence  of  guilt  such 

tts  that  produced  on  the  application  for  bail,  and  to  allow  bail  where 

the  prosecutor's  evidence  was  of  less  efficiency."     The  court  ought 

not  to  look  further  than  to  the  nature  of  the  offence  and  the 

strength  of  the  evidence  in  support  of  it.     Neither  the  character 

of  the  prisoner,  nor  his  relations  or  situation  in  life,  can  be  looked 

*o  in  determining  the  probability  of  his  appearing  for  trial :  In 

r^  Robinson,  23  L.  J.,  Q.  B.  286. 

Upon  the  question,  whether  the  court  can  go  behind  the  indict- 
"^^nt,  on  an  application  for  a  habeas  corpus  to  secure  bail,  the 
ptinctice  in  the  American  courts  is  not  uniform. 

The  practice  in  the  English  courts  is  to  refuse  to  hear  proof  to 
rebut  the  presumption  of  guilt  created  by  an  indictment.  And 
this  practice  is  followed  in  many  of  the  American  courts.  Upon 
the  application  of  Aaron  Burr  for  bail,  after  indictment,  Chief 
Justice  Marshall  refused  bail,  and  thought  proof  to  rebut  the 
presumption  raised  against  the  defendant  by  the  finding  of  the 
grand  jury  inadmissible,  although  before  indictment  he  had  ad- 
mitted the  prisoner  to  ball.  The  same  rule  was  followed  in  the 
case  of  The  United  States  v.  Jones,  8  Wash.  C.  C.  224. 

In  the  case  of  ffight  v.  The  United  States,  1  Morris  407, 
Mason,  Ch.  J.,  says:  "The  humanity  of  our  law  requires  that  be- 
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fore  a  person  shall  be  punished  as  criminal,  he  must  be  found  guilty 
by  two  independent  juries.  The  verdict  of  the  first  raises  a  full 
presumption  of  guilt  up  to  the  time  of  his  trial  before  the  second.'* 

The  same  practice  was  followed  in  The  State  v.  Millsy  2 
Dev.  421,  and  in  BenoiVs  Case^  1  Martin  (La.)  142.  In  the 
case  of  Sight  v.  The  United  States^  it  was  said  that  the  provision 
of  the  ordinance  of  1787»  which  declares  that  "  All  persons  shall 
be  bailable,  unless  for  capital  oiTences,  where  the  proof  shall  be 
evident  or  the  presumption  great,"  is  merely  declaratory  of  the 
common  law  of  the  United  States ;  and  that  the  indictment  of  a 
grand  jury  furnished  the  proof  and  created  the  presumption  which 
authorized  the  refusal  of  bail. 

In  Indiana,  since  the  decision  in  the  case  of  Lumm  v.  The  StatCj 
3  Ind.  293,  the  practice  has  been  to  hear  the  evidence,  after  in- 
dictment, and  to  let  to  bail  upon  proof  that  the  prisoner  was  guilty 
of  a  bailable  oifence,  or  upon  his  showing  that  the  "  proof  was  not 
evident,  or  the  presumption  strong"  that  he  was  guilty  of  a  non- 
bailable  offence.  This  practice  has  been  adopted  in  many  of  the 
other  states :  Ux  parte  Wray^  30  Miss.  673 ;  State  v.  Simmons^ 
19  Ohio  139.  Under  this  practice  the  court  will  hear  the  evidence 
and  from  it  determine  whether  the  presumption  created  by  the 
indictment  is  overcome  by  the  facts  presented ;  if  so,  bail  will 
be  allowed  ;  but  if  not,  the  presumption  remains  and  bail  must  be 
refused.  The  indictment  is  not  left  out  of  view  in  this  investigation, 
but  furnishes  in  the  first  instance  the  full  presumption  of  guilt.  If 
a  person  is  indicted  for  a  non-bailable  ofience,  and  applies  for  bail, 
but  refuses  to  offer  any  evidence,  the  result  must  be  precisely  what 
it  would  be  in  those  courts  where  evidence  will  not  be  heard  after* 
the  accused  is  indicted ;  bail  must  be  denied,  and  upon  the  ground 
that  the  indictment  furnishes  a  strong  presumption  of  guilt.  The 
burden  is  upon  the  prisoner  to  show  that  he  is  entitled  to  bail : 
Heffrins  Case,  27  Ind.  88. 

If  the  evidence  adduced  neither  strengthens  or  impairs  the  pre- 
sumption created  by  the  indictment,  there  can  be  no  doubt  as  to 
the  course  to  be  pursued ;  the  presumption  would  remain  ;  it  would 
be  strong  and  bziil  ought  to  be  refused.  After  indictment  it  is 
not  a  question  of  guilt  or  innocence  absolutely,  and  the  same 
certainty  of  guilt  is  not  required  before  refusing  bail,  that 
would  be  required  to  convict :  Street  v.  The  State  of  Miasissippi, 
9  Am.  Law  Reg.  N.  S.  749.  It  has  been  thought  that  the  dis- 
agreement of  a  jury  is  an  element  in  the  determination  of  the  ques- 
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tion  whether  the  ^^  proof  is  evident  or  the  presumption  strong." 
In  Goodwins  Casej  9upra^  this  was  considered  as  supporting  an 
inference  in  favor  of  the  prisoner*s  innocence.  In  Summons  Case, 
19  Ohio  139,  the  application  for  bail  was  upon  this  ground 
alone;  and  it  was  denied  that  it  was  an  independent  ground  for 
bail. 

It  is  evident  that  the  eifect  of  the  disagreement  of  a  jury  upon 
the  question  of  letting  to  ball,  must  depend  materially  upon  the 
grounds  of  disagreement.    The  disagreement  may  have  been  caused 
by  the  captiousness  or  obstinacy  of  one  juror.     The  Spanish  have 
a  proverb,  that  a  man  had  *'  better  be  a  fool  than  be  obstinate  ;'*  and 
a  disagreement  caused  by  obstinacy,  would  be  of  no  value  what- 
ever in  determining  the  question  of  bail.     The  disagreement  may 
have  been  as  to  some  matter  of  law.     And  although  the  jury  may 
determine  the  law,  it  could  not  be  seriously  contended  that  a  differ- 
ence of  opinion  among  the  jurors  as  to  the  law,  would  be  entitled  to 
any  consideration  by  the  court  in  trying  the  question  of  bail.     If  the 
court  was  informed  that  the  disagreement  grew  out  of  an  intelli- 
gent and  conscientious  difference  of  opinion  in  relation  to  matters 
of  fact  proper  to  be  considered  by  the  jury,  then  such  disagreement 
^D^ght  properly  be  considered  as  creating  an  inference  in  favor  of 
the  prisoner,  but  otherwise  the  disagreement  of  a  jury  is  certainly 
*  fact  of  no  value  upon  the  question  of  bail.     In  some  exceptional 
<^ases  bail  has  been  allowed,  for  special  reasons,  unconnected  with 
^be  question  of  probable  guilt  or  innocence,  before  and  after  con- 
^iction  :  Rex  v.  Bishop,  1  Strange  9  ;   Commonwealth  v.  Semmes, 
^1  Leigh  665;  Commomvealth  \,  Archer,  6   Grattan  705;  Ex 
parte  Dyson,  25  Miss.  859. 

Under  provisions  similar  to  that  contained  in  the  ordinance  of 
^'o7,  some  courts  have  thought  the  power  to  bail  was  taken  away, 
**  the  crime  was  capital,  and  the  proof  evident  or  presumption 
g^'eat.    (See  2  Ash.  227.)    On  the  contrary  it  has  been  distinctly 
"^W  that  the  discretionary  power,  otherwise  possessed  by  the  courts, 
^^mains,  even  if  the  crime  and  its  punishment  are  the  highest 
'^^own  to  the  law,  and  the  proof  evident :  30  Miss.  673,     This  is 
certainly  the  better  opinion,  as  the  provision  referred  to  is  but  de- 
claratory of  the  common  law,  and  at  common  law  the  power  was 
admitted  and  sometimes  exercised;  12  Mod.  66  ;  5  Id.  323.     In 
Indiana  this  discretion  is  taken  away  by  the  following  provision  of 
the  Constitution  of  1852  :  "  Murder  or  treason  shall  not  be  bail- 
^^,  when  the  proof  is  evident  or  the  presumption  strong." 


6  CLAWSON  V.  PRIMROSE. 

In  some  of  the  states  it  is  provided  by  statute  that  a  prisoner 
shall  be  entitled  to  bail,  if,  without  just  ground  therefor,  the  prose- 
cutor allows  a  term  to  pass  without  trial.  But  bail  cannot  be 
claimed  as  a  matter  of  right  for  this  cause  when  no  such  statutory 
provision  exists.  Delay  in  bringing  on  the  trial,  on  the  part  of  the 
prosecutor,  without  just  cause,  might  besuflScient  ground  to  induce 
the  court  to  exercise  the  discretionary  power  of  admitting  to  bail. 
But  the  circumstances  must  be  very  strong  to  induce  the  court  to 

allow  bail  for  such  a  cause  :  3  Wash.  224. 

Thos.  F.  Davidson. 


RECENT    AMERICAN     DECISIONS. 
Court  of  Chancery  of  Delaware. 

JAMES  E.  CLAWSON  v.  JOSEPH  PRIMROSE. 

The  English  doctrine  of  presumptiye  title  to  light  and  air  receiyed  over  land 
of  another  person,  arising  from  the  uninterrupted  enjoyment  of  it  for  twenty 
yeara^nd  upward,  through  the  window  of  a  dwelling-house,  was  part  of  the  com- 
mon law  of  England  and  of  the  colonies  at  the  period  of  American  Independence, 
and  as  such  continued  to  be  the  law  of  I>!laware  under  the  constitution  of  the 
state  adopted  at  the  organization  of  the  state  government  in  1776. 

A  court  of  equity  will  restrain  the  obstruction  of  lights  by  erections  on  adjoining 
land,  even  where  the  right  is  unquestioned  or  established,  only  when  the  privation 
of  light  and  air  by  a  proposed  erection  wmII  be  in  such  degree  as  to  render  the 
occupation  of  the  complainant*s  house  uncomfortable,  if  it  be  a  dwelling-house,  or 
if  it  be  a  place  of  business,  the  privation  must  render  the  exercise  of  the  business 
materially  less  beneficial  than  it  had  formerly  been. 

A  fair  test  of  what  is  such  a  privation  of  light,  etc.,  is  the  fact  that  a  jury  would 
give  substantial  and  not  merely  nominal  damages. 

Construction  of  that  clause  of  the  Constitution  of  1776,  declaring  the  common 
law  of  England  to  be  in  force  in  this  state. 

Principles  for  determining  what  parts  of  the  English  common  law  are  inappli- 
cable in  this  country. 

Bill  in  equity.  The  complainant  was  the  owner  and  occupier 
of  a  dwelling-house,  situated  in  the  town  of  Smyrna,  and  adjoining, 
on  the  northerly  side,  an  unimproved  lot  of  the  defendant.  In  the 
complainant's  house  were  several  windows  overlooking  the  defend- 
ant's lot,  through  which  light  and  air  were  received  into  the 
house.  At  what  precise  time  these  windows  were  opened,  did  not 
appear ;  but  it  was  proved  that  they  had  been  in  their  present 
condition,  and  used  by  the  successive  owners  and  occupiers  of  the 
dwelling-house,  for  a  period  of  over  thirty-five  years  past.     The 
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defendant  being  about  to  remove  a  frame  tenement  to  tbe  lot,  and 
to  locate  it  against  the  northerly  side  of  the  dwelling-house,  so  as 
vholly  to  darken  the  windows,  the  bill  was  filed  for  an  injunction 
to  restrain  the  proposed  obstruction.  The  material  facts  touching 
the  precise  location  of  the  windows  and  the  effect  of  the  obstruc- 
tion, are  stated  in  the  opinion  of  the  chancellor. 

J.  Alexander  FultoUy  for  the  complainant. 

George  V.  Massey^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Bates,  Chancellor. — Two  preliminary  objections  were  taken  to 
the  relief  sought  by  the  bill.  One  of  them  was  this :  that  even 
conceding  to  the  complainant  the  right  claimed  to  receive  light 
and  air  over  the  defendant's  lot,  yet  that  the  proposed  obstruction 
vill  not  impair  his  enjoyment  of  the  dwelling-house  in  such  degree 
as  to  warrant  the  interference  of  a  court  of  equity,  but  that  he 
should  be  lefk  to  seek  redress  in  damages  at  law.  The  rule  on 
this  point,  as  first  announced  by  Lord  Eldon,  in  Attorney  General 
v.  Nichol,  16  Ves.  Jr.  337,  and  followed  in  all  subsequent  cases, 
is,  that  a  court  of  equity  does  not  in  all  cases  restrain  the  obstruc- 
tion of  lights  by  erections  on  adjoining  land,  even  though  the 
right  is  unquestioned  or  established,  but  only  when  the  privation 
of  light  and  air  by  a  proposed  erection  will  be  in  such  degree  as 
to  render  the  occupation  of  the  complainant'^  house  uncomfortable, 
if  it  be  a  dwelling-house,  or,  if  it  be  a  place  of  business,  the  priva- 
tion must  render  the  exercise  of  the  business  materially  less  bene- 
ficial than  it  had  formerly  been :  Wynstanly  v.  Lee,  2  Swanst. 
358;  Sutton  v.  Lord  Montfort,  6  Eng.  Ch.  R.  257  ;  Bent  v.  Auc- 
tion Mart  Co.  J  L.  R.  2  Equity  Cases  238.  In  the  latter  case,  Sir  . 
Wm.  Page  Wood,  V.-C,  enables  us,  by  an  easy  test,  to  determine 
^hat  is  such  a  substantial  privation  of  light  and  air  as  should 
induce  this  court  to  relieve.  He  says  "that  where  substantial 
damages  would  be  given  at  law,  as  distinguished  from  some  snaall 
sum  of  5?.,  lOZ.  or  20Z.,  the  court  will  interpose;  and  on  this 
ground,  that  it  cannot  be  contended  that  those  who  are  minded  to 
erect  a  building  that  will  inflict  injury  upon  their  neighbor  have  a 
right  to  purchase  him  out  without  an  Act  of  Parliament  for  that 
purpose  having  been  obtained.". 

In  the  present  case,  the  threatened  obstruction,  if  the  complain- 
ant's title  be  conceded,  is  sufficient,  within  the  rule,  to  be  the 
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subject  of  equitable  relief.  The  windows  on  the  north  side  of  the 
house  overlooking  the  defendant's  lot  will  be  wholly  closed.  One 
of  these  is  in  the  cellar,  and  without  this  window  there  could  be 
no  means  of  lighting  and  airing  the  cellar.  Another  window  is 
in  the  kitchen,  at  the  rear  of  the  dwelling.  The  kitchen  would  be 
left  with  one  window  on  the  opposite  or  south  side.  Another 
window  is  in  the  attic,  at  pi^esent  the  only  window  in  that  part 
of  the  house,  though  a  witness  states  that  other  arrangements 
might  be  made  for  lighting  that  part  of  the  house. 

Another,  and  the  most  important  of  the  windows  threatened,  is 
on  the  north  side  of  the  dining-room.  There  is  no  window  on  the 
south  side  of  the  dining-room  opening  out  of  doors.  There  was 
such  a  window  in  former  years  opening  into  a  covered  porch,  but 
aome  sixteen  years  since  the  porch  was  enclosed  and  made  a  part 
of  the  interior  of  the  house.  It  so  remains.  Mr.  Stockley,  who 
occupied  the  house  before  the  porch  was  enclosed,  testifies  that, 
even  with  the  south  window  opened  as  it  then  was,  the  room  could 
not  be  comfortably  lighted  or  ventilated  without  the  north  window, 
the  porch  having  a  roof  so  low  and  wide  as  to  admit  but  little  light 
and  air.  It  must  be  sufSciently  apparent  that  the  obstruction 
of  these  windows  will  very  materially  impair  the  complainant*s 
enjoyment  of  his  property. 

But  it  is  objected  further  that  the  complainant,  having  an  open 
space  on  the  south  side  of  his  house,  can  by  other  arrangements 
supply  the  deficiency  of  light  and  air,  and  that  there  is  therefore 
no  necessity  for  the  interference  of  the  court.  Without  stopping 
to  inquire  whether  adequate  arrangements  of  that  kind  could  be 
made,  it  is  enough  to  say  that  such  a  consideration  is  not  admis- 
sible to  aifect  the  right  of  the  complainant  to  enjoy  his  property 
after  the  manner  in  which  he  previously  held  it.  If  the  English 
doctrine  of  ancient  lights  be  our  law,  and  the  complainant  has  by 
twenty  years*  user  acquired  a  title  to  this  servitude,  most  clearly 
the  title  gained  is  the  right  to  enjoy  his  dwelling  as  he  has  so  long 
held  it,  and  he  cannot  be  compelled  to  alter  his  house  so  as  to  suit 
the  convenience  of  his  neighbor.  This  principle  has  been  recently 
acljudged  by  V.-C.  Sir  Wm.  Page  Wood,  in  the  case  of  Dent  et  al. 
V.  The  AiLction  Mart  Co,^  before  cited.  There  the  injunction  was 
sought  against  the  erection  of  a  house  at  some  short  distance  from 
the  complainant's  house,  the  eifect  being  partially  to  darken  a 
window,  and  one  of  the  defences  was  that  the  complainant  could 
avoid  the  injury  by  enlarging  his  window.     But  the  defence  was 
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not  sustained.  "The  complainants,"  says  the  V.-C,  "are  clearly 
entitled  to  retain  the  right  as  they  acquired  it,  without  being  com- 
pelled to  make  any  alterations  in  their  house  to  enable  other  people 
to  deal  with  their  property."  I  have  found  no  other  case  on  this 
point  in  England  or  in  America,  though  after  diligent  search. 

We  are  then  brought  unavoidably  to  the  main  question  in  con- 
troversy, viz. :  whether  in  this  state  the  uninterrupted  enjoyment, 
by  the  owner  of  a  tenement,  of  light  and  air  received  laterally  over 
the  land  of  another  for  more  than  twenty  years,  raises  a  title  to 
the  future  unobstructed  use  of  the  same. 

Incorporated  rights  generally  —  such  as  ways,  water-courses, 
&c. — are  th.e  subjects  of  presumptive  title,  arising  from  twenty 
years'  adverse  user,  by  analogy  to  the  statute  limiting  entries  into 
lands,  and  that  both  in  England  and  in  this  country.  In  England 
this  general  doctrine  of  presumptive  title  to  incorporeal  rights  or 
easements  includes,  as  one  of  them,  the  enjoyment  of  light  and  air. 
Does  the  law  of  presumptive  title  in  this  state,  in  like  manner, 
extend  to  light  and  air  ?     That  is  the  question. 

A  careful  reading  of  all  that  could  be  found  to  bear  upon  the 
Bubject,  with  much  reflection,  leads  me  irresistibly  to  the  conclu- 
sion, that  the  doctrine  of  presumptive  title  to  light  and  air  from 
twenty  years'  enjoyment,  as  it  was  held  in  England  prior  to  the 
statute  of  3  &  4  Will.  IV.  (which  simply  converted  the  presump- 
tion of  title  into  an  absolute  bar),  was  a  part  of  the  common  law 
of  title  to  real  estate  in  England  at  the  period  of  our  separation 
from  that  country,  and  that  by  force  of  the  constitution  of  this 
state,  adopted  in  the  year  of  its  independence,  that  doctrine  be- 
came the  law  of  this  state,  subject  only  to  alteration  by  the  legis- 
lature. 

The  Constitution  of  September  20th  1776,  adopted  upon  our 
separation  from  England  and  organization  into  an  independent 
state  government,  provides,  by  art.  25,  that  "Me  common  law 
of  England^  as  well  as  so  much  of  the  statute  law  as  has  been 
heretofore  adopted  in  practice  in  this  state,  shall  remain  in  force, 
unless  they  shall  be  altered  by  a  future  law  of  the  legislature,  such 
parts  only  excepted  as  are  repugnant  to  the  rights  and  privileges 
contained  in  this  constitution  and  the  declaration  of  rights,  &c., 
agreed  to  by  this  convention:"  1  Delaware  Laws,  Appendix, 
p.  89. 

The  object  of  this  clause  was  to  secure  to  the  people,  in  their 
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transition  from  a  colonial  to  an  independent  political  state,  a  juris- 
prudence already  complete,  and  adequate  immediately  to  define 
and  to  protect  their  rights  of  person  and  property,  and  of  citizen- 
ship generally,  without  awaiting  the  slow  growth  of  a  new  system 
to  be  thereafter  matured  by  legislation  and  judicial  decisions. 
They  had  already,  in  their  colonial  state,  as  subjects  of  Great 
Britain,  an  established  jurisprudence  in  the  common  law  of  Eng- 
land. It  was  a  system  of  jurisprudence  to  which  our  ancestors 
of  that  day  were  deeply  attached.  They  had  esteemed  it,  through- 
out their  colonial  condition,  to  be  their  birthright,  as  English 
subjects,  and  their  safest  rule  of  conduct,  so  declaring  it  in  several 
legislative  acts.     See  Preamble  to  Act  of  1719,  1  Del..  Laws  64. 

This  attachment  to  the  common  law  pervaded  all  the  colonies. 
The  Congress  of  1774,  in  its  enunciation  of  certain  fundamental 
rights  and  immunities,  which  were  claimed  for  the  American 
subjects  of  Great  Britain,  placed  among  the  foremost  of  them  tho 
declaration  that  they  were  entitled  to  the  common  law  of  England, 
as  also  to  such  English  statutes  as  were  in  force  at  the  date  of 
their  colonization,  and  which,  by  experience,  they  had  found  appli- 
cable to  their  circumstances:  1  Story's  Constitution,  sect.  158,  n. 

The  provision  of  our  state  constitution  of  1776,  adopting  for  the 
new  state  government  the  body  of  the  common  law,  and  in  part  the 
statutes  of  England,  is  the  same  in  substance  with  the  declaration 
of  the  Congress  of  1774  of  what  had  before  been  held  to  be  the 
force  of  the  English  common  and  statutory  law  in  the  colonies ; 
and  the  obvious  purpose  and  effect  of  the  24th  article  of  the  con- 
stitution were  to  give  to  the  common  law  in  this  state,  by  constitu- 
tional adoption,  the  same  force  under  the  new  government  which, 
in  their  previous  political  condition,  it  had  by  virtue  of  their  colo- 
nial relationship  to  the  mother  country.  By  the  common  law  was 
of  course  meant  the  common  law  of  England  as  it  then  stood,  so 
far  as  it  was  applicable  to  the  circumstances  of  the  people,  and  was 
not  repugnant,  as  the  constitution  expresses  it,  "  to  the  rights  and 
T)rivileges  contained  in  that  instrument  and  the  declaration  of 
rights.'* 

We  now  come  to  the  two  principal  questions  raised  by  the  argu- 
ment, viz. : — 

1.  Whether  the  English  doctrine  of  a  presumptive  title  to  light 
and  air  from  twenty  years*  enjoyment,  by  analogy  to  the  statute 
of  21  James  I.,  was  part  of  the  common  law  of  England  prior  to 
1776;  and 
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2.  If  80,  whether,  under  our  state   constitution  of  177G,  it 
became  the  law  of  this  state. 

First,  then,  was  the  English  doctrine  part  of  the  common  law 
prior  to  1776  ? 

It  has  sometimes  been  spoken  of  as  a  modern  doctrine.  Its 
origin  has  been  referred  to  two  or  three  judicial  decisions  made 
between  the  year  1761  and  1786,  viz :  Lewis  v.  Price,  Dougal  v. 
Wihon  and  Darwin  v.  Upton,  Even  were  these  cases  taken  to 
have  first  incorporated  the  doctrine  into  the  English  common  law, 
they  would  carry  it  back  to  a  period  anterior  to  our  state  constitu- 
tion of  1776.  But  it  will  be  strictly  correct  to  say  that  tho 
English  doctrine  is  in  its  principle  a  very  ancient  one.  The 
principle  is  that  uninterrupted  user  raises  a  prescriptive  title  to 
incorporeal  rights  and  to  the  servitude  of  light  and  air  as  one  of 
these  incorporeal  rights.  This  has  been  a  principle  of  the  com- 
mon law  from  the  beginning.  It  is  true  that  the  prescriptive 
pericd,  or  the  duration  of  the  user  requisite  to  raise  the  prescriptive 
title,  has  been  modified  several  times  in  the  lapse  of  the  last  three 
centuries,  but  the  principle  of  prescriptive  title  has  all  the  while 
been  the  same.  The  last  change  of  the  prescriptive  period,  that 
vhich  reduced  it  to  twenty  years  by  analogy  to  the  Statute  of 
James,  was  adopted  long  prior  to  tho  American  Revolution,  and 
from  the  time  of  its  first  adoption  by  judicial  decision  applying  it 
to  any  species  of  incorporeal  rights,  it  became  the  law  of  all  such 
rights,  and  among  them,  of  the  servitude  of  light  and  air,  before 
even  the  cases  just  referred  to  for  its  actual  application  to  this 
particular  servitude  had  occurred.  This  is  but  a  general  view  of 
the  subject.  Let  us  examine,  as  briefly  as  can  be  done  intelligibly, 
the  grounds  on  which  it  rests.  They  may  be  reduced  lo  three 
well  established  facts  of  judicial  history. 

Fint  It  is  beyond  any  doubt  whatever  that  the  ancient  com- 
mon law  of  presumptive  title  to  incorporeal  rights  founded  on  im- 
memorial user,  included  and  protected  the  enjoyment  of  light  and 
air  as  one  species  of  such  incorporeal  rights.  This  was  held  to  bo 
settled  law  as  far  back  as  the  28th  Elizabeth,  in  Bland  v.  Manhj^ 
cited  in  Aldred'B  Case,  9  Co.  Rep.  58.  That  was  an  action  at 
law  for  the  obstruction  of  the  lights  of  a  dwelling-house  alleged  in 
the  narr,  to  have  been  enjoyed  from  time  immemorial,  «.  e.,  time 
whereof  the  memory  of  man  runneth  not  to  the  contrary,  which 
was  the  prescriptive  period  then  in  force.  The  obstruction  was 
%  the  erection  of  a  new  building  on  the  adjoining  land  of  the 
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defendant.  The  Court  of  King's  Bench  sustained  the  action 
holding  the  prescription  from  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,  sufficient  to  raise  a  presumption  that 
originally  there  had  been  a  grant  of  the  privilege  of  having  the 
windows  unobstructed.  Following  this  case  and  extending  through 
the  long  interval  which  elapsed  before  the  prescriptive  period  was 
finally  reduced  to  the  present  limitation  of  twenty  years  by  analogy 
to  the  Statute  of  21  James  I.,  there  were  many  cases,  which  though 
they  did  not  all  directly  adjudge  a  title  to  light  to  have  been 
acquired  by  the  user,  set  up  in  the  particular  case,  nevertheless 
fully  recognised  the  servitude  of  light  and  air  as  being  equally  and 
alike  with  all  other  incorporeal  rights  and  easements  the  subjects 
of  a  prescriptive  title:  Pope  v.  Berry  (29  &  80  Eliz.),  Cro.  Eliz. 
118  ;  Leon.  168 ;  Palmer  v.  Fletcher  (15  Car.  IL),  1  Levinz  122  ; 
Villiern  v.  Ball  (1  W.  k  M.),  1  Show.  7 ;  Bosewell  v.  Pryory  (2 
Anne),  6  Mod.  116 ;  2  Salk.  459 ;  1  Ld.  Raym.  892.  Thus  wo 
see  beyond  any  question  that  the  rule  of  prescriptive  title  as  to 
incorporeal  rights,  as  at  first  settled  in  the  common  law,  protected, 
as  one  of  those  rights  equally  and  on  precisely  the  same  footing 
with  others,  the  one  now  under  consideration. 

But  here  we  meet  the  fact  that  the  ancient  law  of  prescription 
has  undergone  several  successive  modifications,  and  that  the  pre- 
sent inquiry  is  not  whether  the  servitude  of  light  and  air  was  pro- 
tected by  the  common  law  of  the  reign  of  Elizabeth,  but  whether 
by  the  latter  rule  of  title  presumed  from  twenty  years*  possession 
by  analogy  to  the  Statute  of  James  I. 

Second,  This  brings  us  to  observe  a  second  fact  in  the  history 
of  this  subject,  which  is  that  under  the  several  successive  modifica- 
tions of  the  English  law  of  prescriptive  title,  commencing  with  the 
most  ancient  rule  of  prescription  from  immemorial  user  up  to  and 
including  the  comparatively  modern  rule  of  presumptive  title  from 
twenty  years'  enjoyment,  by  analogy  to  the  Statute  of  James,  the 
rule,  however  modified  at  any  period  of  its  history,  continued  to  be 
applied  as  well  to  the  servitude  of  light  and  air  as  to  any  other 
species  of  incorporeal  rights.  The  modifications  undergone  were 
not  such  as  to  narrow  at  all  the  scope  or  application  of  the  rule  of 
prescriptive  title,  so  as  to  exclude  at  any  period  a  species  of  incor- 
poreal right  which  had  previously  been  protected,  but  their  whole 
operation  was  simply  to  reduce  from  time  to  time  the  period  of 
prescription  so  as  to  conform  it  to  the  limitations  in  force  for  the 
time  being  for  entries  into  lands.     Let  us  dwell  a  moment  here 
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Rod  see  if  sucli  was  not  the  true  purpose  and  effect  of  the  succes- 
sive changes  in  the  law  of  prescriptive  title. 

The  policy  just  stated,  of  conforming  the  period  of  prescription 
to  incorporeal  rights  with  the  statutory  limitation  for  real  actions, 
so  as  to  give  uniformity  to  the  mode  of  acquiring  possessory  titles 
to  both  species  of  real  estate,  has  obtained  from  the  earliest  times. 
Thus  when  by  the  Statute  of  Westminster  2,  ch.  46,  8  Edw.  I., 
the  coronation  of  Richard  I.  was  fixed  as  the  period  of  legal  memory 
within  which  a  seisin  must  be  proved  in  order  to  maintain  a  writ  of 
right,  it  was  from  thenceforth  adopted  as  the  convenient  period  of 
legal  memory  for  all  purposes  and  became  the  prescriptive  period 
for  aquiring  title  to  incorporeal  rights  as  well  as  to  lands.  So 
stood  the  rule  until  the  Statute  of  32  Henry  VIII.  fixed  a  pro- 
gressive period  of.  limitation,  sixty  years,  for  writs  of  right.  After 
this  time,  although,  as  it  seems,  the  period  of  Richard's  reign  con- 
tinued to  be  nominally  adhered  to  as  the  beginning  of  legal 
memory  for  the  purpose  of  working  an  absolute  bar,  yet  in  analogy 
to  the  Statute  of  Henry  VIII.,  sixty  years'  possession  came  to  be 
considered  as  sufficient  evidence  of  an  enjoyment  from  the  reign 
of  Richard  I.,  so  as  to  raise  a  title,  unless  rebutted  by  proof  that  the 
possession  or  user  commenced  subsequently  to  his  reign.  As  such 
proof  could  rarely  be  made,  the  sixty  years  became  practically  the 
measure  of  legal  memory.^  Thus  the  law  stood  until  the  Statute 
of  21  James  I.,  which  limited  entries  into  lands  to  twenty  years. 
It  was  by  analogy  to  this  statute  that  twenty  years  was  afterward 
^opted  as  the  requisite  perio^  of  user  for  raising  a  presump- 
tive title  to  incorporeal  rights,  with  this  difference,  however,  that 
whereas,  under  the  statute,  twenty  years'  adverse  possession  of  land 

'  There  is  some  confasion  in  the  diflTerent  writers'  statement  of  the  law  of  this 
period,  some  holding  that  the  ancient  period  of  legal  memory,  t.  e.  from  the  begin- 
ning of  the  reign  of  liichard  I.,  continued,  unaffected  by  the  Statute  of  32  Henry 
^ni  :  2  Wend.  Black.  31,  n.  (21)  ;  while  others  considered  that  this  statute  was 
suitably  extended  to  incorporeal  rights  as  had  provionsly  been  the  Statute  of 
Westminster,  ch.  20 ;  Gale  &  Whatley  on  Easements  64-5.  The  probable  solu- 
^n  of  this  apparent  disagreement  of  authorities  is,  that  for  the  purpose  of  work- 
ing a  conclusive  bar^  the  reign  of  Richard  I.  was  adhered  to  as  the  beginning  of 
legal  memory  :  but  that  the  Statute  of  Henry  VIII.  limiting  writs  of  right  to  sixty 
years,  was  so  far  extended,  as  to  make  the  enjoyment  of  an  incorporeal  right  for 
^  length  of  time  evidence  sufficient,  if  nnrebutted,  to  prove  such  enjoyment  had 
^mmenced  as  far  back  as  the  reign  of  Richard  I.  As  the  rebutting  proof  could 
'Wely  be  made,  the  sixty  years'  possession  practically  became  the  measure  of  im- 
"iemorial  user,  and  thus  was  sufficient  to  raise  a  title  though  a  presumptive  one 
^nly,  and  not  one  operating  as  an  absolute  bar.  The  point  is,  however,  only  of 
bistorical  interest. 
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worked  an  absolute  bar,  the  twenty  years'  enjoyment  of  an  incor- 
poreal right  was  held  to  raise  only  a  presumptive  title  by  grant 
which  might  be  rebutted :  2  Wms.  Saund.  175,  note  (2) ;  2  Wend. 
Black.  266,  note  (10) :  1  C,  M.  &  R.  217 ;  Gale  &  Whatley 
on  Easements  65.  And  so  the  rule  stood  until  the  Statute  8  & 
4  Will.  III.,  which  in  effect  converted  what  before  was  only  a 
presumptive  title  into  an  absolute  bar,  fixing  for  the  first  time 
different  periods  for  different  classes  of  easements  ;  among  the  rest 
fixing  twenty  years,  as  the  period  for  raising  a  title  to  light  and 
air.     Baron  Parke  in  1  C,  M.  &  R.  217. 

Third,  We  come  now  to  notice 'a  third  point  in  the  history  of 
this  subject,  which  will  show  quite  clearly  that  the  rule  of  pre- 
sumptive title  from  twenty  years'  possession  to  the  servitude  of 
light  and  air  was  part  of  the  common  law  many  years  prior  to  the 
American  Revolution.  The  point  is  this :  that  whenever  the  rule 
of  presumptive  title  from  twenty  years*  possession  by  analogy  to 
the  Statute  of  James  was  adopted  for  incorporeal  rights  generally, 
it  became  thenceforth,  by  its  own  force,  the  law  of  title  to  light 
and  air  as  one  species  of  incorporeal  rights,  without  awaiting  the 
occurrence  of  an  adjudicated  case  of  the  application  of  the  modi- 
fied rule  to  these  particular  rights  ;  otherwise  we  should  have  this 
result,  that  while  a  title  to  some  kinds  of  incoiporeal  rights  might 
be  gained  by  twenty  years'  enjoyment  by  analogy  to  the  Statute 
of  James,  others,  or  at  least  one  species,  that  of  light  and  air,  would 
remain  under  the  old  doctrine  of  immemorial  presumption  requiring 
a  period  of  sixty  years.  And  thjis  the  very  principle  upon  which 
the  analogy  of  the  Statute  of  James  was  adopted,  viz. :  to  give 
uniformity  to  the  term  required  for  raising  possessory  titles,  would 
fail  at  the  point  where  it  was  of  most  value:  for  certainly  such 
uniformity  of  title  is  more  important  among  different  kinds  of  in- 
corporeal rights  themselves  than  as  between  incorporeal  rights  and 
lands — clearly  then  the  very  principle  upon  which  the  equitable 
extension  of  the  Statute  of  James  proceeded,  necessarily  made  it 
applicable  from  its  first  adoption  to  every  species  of  incorporeal 
right.  Every  statement  or  explanation  in  the  books,  of  this  rule 
of  analogy  to  the  Statute  of  James,  will  be  found  to  give  it  this 
broad  and  unqualified  scope.  So  Lord  Mansfield  puts  it  when 
he  says  that  "an  incorporeal  right,"  i.  c,  any  incorporeal  right, 
"  which  if  existing  must  be  in  constant  use  ought  to  be  decided 
by  analogy  to  the  Statute  of  Limitations:"  Gale  k  Whatley  66. 
And  Mr.   Sergeant   WilUams,  hardly  less  an  authority  on  such 
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subjects,  in  his  note  to  Yard  v.  Fordy  3  Wms.  Saund.  175,  in  his 
explanation  of  the  ground  of  the  change,  shows  at  the  same  time 
its  scope  and  its  uniform  application  to  all  incorporeal  rights  of 
e?ery  description. 

We  are  now  prepared  for  the  direct  question :  when  did  the  present 
English  doctrine  of  presumptive  title  to  light  and  air  from  twenty 
years'  enjoyment  become  a  part  of  the  common  law  ?  The  answer 
is,  that  whenever  the  ancient  prescriptive  period  of  immemorial 
user,  measured  at  first  from  the  reign  of  Richard  I.,  as  a  fixed 
period,  and  afterward  by  sixty  years,  was  abandoned  as  to  imme- 
morial rights  finally,  and  in  lieu  of  it  the  rule  of  twenty  years,  by 
analogy  to  the  Statute  of  James,  was  adopted  by  judicial  decisions, 
which  applied  the  modified  rule  to  any  incorporeal  right  whatever, 
it  became  thenceforth  the  law  of  all  incorporeal  rights,  and  as  well 
the  law  of  title  to  the  enjoyment  of  light  and  air  as  to  any  other 
species  of  right.  For  the  rule  of  analogy  when  applied  to  the 
first  species  of  incorporeal  right,  which  called  for  its  application, 
was  adopted  as  the  law  of  the  whole  and  thus  became  by  judicial 
decision  the  law  of  the  whole. 

At  what  time,  we  may  then  inquire,  was  the  equitable  extension 
of  the  Statute  of  James  admitted  as  to  any  incorporeal  right? 
The  precise  date  it  is  not  easy  to  determine.  So  great  a  reduction 
of  the  prescriptive  period  as  from  sixty  years  to  twenty  years,  the 
courts,  in  the  conservative  spirit  of  that  age,  were  slow  to  sanction  ; 
and  through  several  reigns  following  that  of  James  I.,  the  cases 
proceed  upon  the  old  doctrine  pf  immemorial  user.  It  was  not 
until  early  in  the  eighteenth  century  that,  pressed  by  the  incon- 
venience and  often  impossibility  of  proving  an  enjoyment  beyond 
legal  memory,  even  after  sixty  years  had  become  the  measure  of 
such  legal  memory,  and  also  yielding  to  the  importance  of  a  reason- 
able uniformity  in  the  law  of  possessory  titles  to  real  estate,  the 
courts  admitted  the  equitable  extension  of  the  Statute  of  James  to 
incorporeal  rights,  so  far  as  to  hold  twenty  years*  possession  to  be 
not  a  bar,  but  presumptive  only  of  an  original  title  by  grant.  It 
is  certain,  however,  that  this  extension  of  the  statute  was  adopted 
and  fully  incorporated  in  the  common  law  of  England  prior  to 
American  Independence.  The  cases,  though  not  numerous,  arc 
decisive.  One  case  will  serve  to  show  that  the  presumption  of 
title  from  twenty  years'  enjoyment  of  an  incorporeal  right  was  the 
common  law  rule  as  early  as  1722,  fifty  years  before  our  independ- 
ence: Keymer  v.  Summers^  Buller's  N.  P.  7-4 ;  3  Wms.  Saund. 
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175  6.  The  question  there  concerned  a  right  of  way  over  an  ad- 
joining close  claimed  by  the  plaintiff  under  a  deed  for  a  tenement 
"with  all  ways  therewith  used,"  the  deed  being  executed  by  a  third 
person  not  a  party  to  the  suit.  The  deed  was  made  in  1758.  The 
plaintiff's  grantor  had,  in  fact,  as  far  back  as  1728,  leased  the  ad- 
joining close  to  the  defendant  for  three  lives  without  any  reserva- 
tion of  the  way.  Nevertheless,  the  plaintiff's  grantor  had  from 
1723  to  1753  exercised  the  right  of  way  without  obstruction  ;  and 
the  point  decided  was  that  this  user  for  twenty  years  raised  in  the 
grantor  a  presumptive  title  to  the  right  of  way  sufScient  to  pa&s 
by  his  deed  made  in  1753. 

Thus  far  we  have  considered  the  question  as  though  no  judicial 
decision  holding  this  particular  servitude  of  light  and  air  to  be  with- 
in the  rule  of  analogy  to  the  Statute  of  James  had  occurred  prior 
to  1776,  and  even  had  no  such  case  occurred  before  that  date  we 
should  be  obKged  to  hold  the  doctrine  as  having  been  then  a  part 
of  the  common  law.  But  it  does  certainly  appear  that  before  the 
period  of  our  separation  from  Great  Britain,  cases  for  the  applica- 
tion of  the  new  term  of  twenty  years'  presumption  by  analogy  to 
the  statute,  of  light  and  air,  did  occur,  and  the  courts  without  any 
doubt  or  hesitation  held  that  the  rule  long  before  settled  as  a 
general  one,  extended  to  this  species  of  incorporeal  right.  This 
was  done  in  a  series  of  cases,  both  in  the  King's  Bench  and 
Common  Pleas.  These  are  Letvis  v.  Pricey  in  1761,  Dougal  v. 
Wihoriy  in  1769,  and  Darwin  v.  Uptorij  in  1789,  all  reported  in 
8  Wms.  Saund.  175,  n.  8.  The  first  two  of  these  cases  were 
prior  to  our  independence,  but  no  great  stress  need  be  laid  on  that 
fact.  For,  according  to  the  true  force  of  these  decisions,  they  are 
to  be  taken  not  as  introducing  a  new  rule  operating  from  their 
date,  but  rather  as  judicial  declarations  of  the  law  previously  in 
force.  In  this  view,  that  is,  as  judicial  evidence  of  what  the  law 
had  been  on  this  point,  Darwin  v.  Upton,  also,  though  decided 
in  1789,  a  few  years  after  American  Independence,  is  of  equal 
force  with  the  two  cases  prior  to  1776  ;  and  of  great  value  indeed 
is  that  decision  as  a  confirmation  of  the  prior  cases  ;  for  it  was  a 
decision  by  the  Court  of  King's  Bench  sitting  in  banc  and  upon 
much  consideration.  It  is  worth  while  to  examine  these  cases  to- 
gether :  Lewis  v.  Price,  in  1761,  was  an  action  on  the  case  for 
obstructing  the  plaintiff's  lights.  The  plaintiff's  enjoyment  of  the 
obstructed  lights  extended  back  forty  years,  less  than  the  old  pre- 
sumptive period  of  sixty  years,  required  prior  to  the  Statute  of 
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James.  Yet  Wilmot,  J.,  held  that  the  action  would  lie,  stating 
the  rule  as  then  understood  thus :  *^  that  twenty  years  is  sujQScient 
to  give  a  man  a  title  in  ejectment  on  which  he  may  recover  the 
house  itself,  and  he  saw  no  reason  why  it  should  not  be  sufficient 
to  entitle  him  to  any  easement  belonging  to  the  house."  This 
eflfect  of  the  enjoyment  for  twenty  years  and  upward,  he  says,  ^^  is 
founded  upon  the  same  reason  as  when  the  lights  have  been  im- 
memorial, for  this  is  long  enough  to  induce  a  presumption  that  there 
was  originally  some  agreement  between  the  parties.'*  In  Dougal 
V.  Wilson^  in  1769,  which  came  before  the  same  judge  sitting  as 
chief  justice,  there  had  been  a  possession  of  a  house  with  lights  from 
fifty  to  sixty  years.  He  held  that  it  could  not  be  disturbed,  but  not 
resting  his  decision  upon  the  length  of  enjoyment  in  that  case,  for 
he  expressed  his  opinion  to  be,  that  ^'  a  much  shorter  time  than 
sixty  years  might  be  sufficient,"  clearly  referring  to  the  modifica- 
tion of  the  old  rule  of  prescription,  after  the  Statute  of  James,  as 
embracing  lights.       • 

Then  comes  Darwin  v.  Uptony  in  1789,  in  which  the  question 
came  before  all  the  judges  of  the  King*s  Bench.  The  plaintiff, 
upon  no  other  title  than  twenty-five  years'  enjoyment,  brought  his 
action  for  the  obstruction  of  light,  and  he  recovered  before  Gould, 
J.,  at  Nisi  Prius.  The  case  came  before  the  court  in  banc  upon  a 
rule  for  a  new  trial  for  misdirection  to  the  jury,  by  Justice  Gould. 
It  should,  however,  be  observed  that  under  the  rule  for  a  new  trial 
no  question  whatever  was  made  in  that  case,  as  to  the  application 
of  the  rule  of  twenty  years'  possession  to  the  case  of  lights,  but  the 
exception  taken  was  that  the  judge  had  instructed  the  jury  that 
the  lapse  of  time  constituted  an  absolute  bar  not  to  be  rebutted,  the 
defendant's  counsel  admitting  that  the  twenty  years'  possession 
raised  a  title,  but  as  he  insisted  e^ presumptive  title  only,  subject  to 
be  explained  away.  The  judges  in  banc,  in  opinions  expressed 
ieriatm^  held  such  to  be  the  law,  and  upon  explanation  by  the 
justice  who  tried  the  case  that  such  was  the  meaning  of  his  in- 
struction to  the  jury,  the  court  discharged  the  rule.  Says  Lord 
Mansfield,  ^*  the  enjoyment  of  light  with  the  defendant's  acquies- 
cence for  twenty  years,  is  such  decisive  presumption  of  a  right  by 
grant  or  otherwise  that  unless  contradicted  or  explained,  the  jury 
ought  to  believe  it."  Though,  he  adds,  not  an  absolute  bar,  "it 
is  certainly  ti  presumptive  bar  which  ought  to  go  to  a  jury."  I 
bave  before  said  that  Darwin  v.  Upton^  though  decided  shortly 
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after  our  independence,  introduced  no  new  rule  as  to  lights,  but 
was  declaratory  that  the  law  of  presumptive  title  from  twenty  years' 
possession,  which  had  long  before  been  applied  to  other  incorporeal 
rights,  equally  embraced  this  one  of  them.  Now,  this  view  is 
clearly  implied  in  the  language  of  all  the  judges.  For  Lord  Mans- 
field, and  Justices  Willes  and  Buller,  cite  prior  instances  of 
the  application  of  the  rule  to  several  kinds  of  easements  as  con- 
trolling the  case  of  lights.  And,  besides,  the  possession  on  which 
the  plaintiff  in  Darwin  v.  Upton  recovered,  and  which  consequently 
was  held  to  be  under  the  operation  of  the  rule  of  presumptive  title, 
commenced  before  1776,  as  it  was  a  possession  of  twenty-five  years 
prior  to  1789  ;  so  that  the  recovery  necessarily  assumed  the  rule 
to  have  been  a  part  of  the  law  prior  to  1776.  It  need  only  be 
added  that  Darwin  v.  Upton^  as  a  case  truly  declaratory  of  the 
common  law  then  settled  on  this  Subject,  has  been  recognised  in 
the  later  English  cases,  as  by  BuLLER,  J.,  in  Read  v.  BrookmaUj 
3  T.  R.  159,  and  by  Bailby,  J.,  in  Cro»9  v.  Lewis,  2  B.  &  C. 
686.  It  is  difficult  indeed  to  see  how,  in  the  face  of  such  a  judi- 
cial history,  it  can  be  doubted  that  at  the  period  of  our  independ- 
ence as  a  state,  what  is  termed  the  English  doctrine  of  presumptive 
title  to  light  from  twenty  years'  enjoyment,  was  a  part  of  that 
common  law  which  as  an  entire  body  or  system,  the  constitution 
of  1776  was  so  careful  to  continue  in  force. 

Secondly,  We  must  now  return  to  the  constitutional  provision 
of  1776,  and  inquire  whether  by  force  of  it,  what  we  have  seen  to 
be  the  common  law  doctrine  of  ancient  lights  at  the  date  of  the 
constitution,  became  the  law  of  this  state.  It  cannot  be  over- 
looked that  notwithstanding  the  broad  language  of  the  constitu- 
tion, there  were  many  parts  of  the  common  law  of  England,  as  it 
stood  prior  to  1776,  which  never  have  in  fact  been  regarded  by 
our  courts  as  of  force  in  this  country :  yet  it  is  to  be  observed  that 
the  courts  have  not  herein  acted  arbitrarily  in  adopting  some  parts 
of  the  common  law  and  rejecting  other  parts,  according  to  their 
views  of  the  policy  of  particular  rules  or  doctrines.  On  the  con- 
trary, those  parts  of  the  common  law  of  England,  which  have  not 
been  here  practically  administered  by  the  courts,  will  be  found,  on 
examination,  to  reduce  themselves  to  two  classes,  resting  upon 
grounds  which  render  them  proper  to  be  treated  as  implied  excep- 
tions to  the  constitutional  provision,  in  addition  to  the  expressed 
exception  of  such  parts  of  the  common  law  as  '^  were  repugnant 
to  the  rights  and  privileges  contained  in  the  constitution,**  &c. 
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One  of  these  classes  of  exceptions  may  be  briefly  disposed  of. 
It  embraces  those  parts  of  the  rules  and  practice  of  the  common 
law  which  had  become  superseded  by  long-settled  usages  of  trade 
or  business,  or  habits  of  dealing  among  our  people,  such  as  could 
not  be  unsettled  or  disturbed  without  serious  inconvenience  or 
injury.  In  such  cases,  upon  the  necessary  maxim  that  communis 
error  facit  jus^  the  courts  accepted  these  departures  as  practical 
modifications  of  the  common  law.  Many  illustrations  of  this  class 
might  be  given,  such  as  the  use  of  an  ink  scroll  instead  of  wax 
and  paper  to  constitute  a  seal ;  and  such  is  the  explanation  of  our 
long  practice  of  allowing  stays  of  execution  without  prejudice  to  the 
lien  of  a  levy  upon  goods,  a  practice  unknown  at  common  law. 
Such  instances  are  very  numerous  and  need  not  be  further  referred 
to.  But  on  the  subject  before  us,  there  has  certainly  during  the 
century  which  has  almost  elapsed  since  our  independence,  been  no 
known  usage  or  custom,  no  general  course  of  dealing  or  acting 
among  our  people,  nor  any  apparent  understanding  of  the  law 
inconsistent  with  the  rule  of  a  presumptive  title  by  user  to  light 
and  air,  as  well  as  to  other  incorporeal  rights,  so  that  the  enforce- 
ment now  of  such  a  rule  would  unsettle  or  disturb  titles  acquired 
or  supposed  to  be  acquired  upon  the  faith  of  a  different  state  of 
the  law.  On  the  contrary,  the  general  rule  of  presumptive  title 
from  twenty  years*  user  of  incorporeal  rights  by  analogy  to  the 
Statute  of  James  I.,  of  which  the  doctrine  of  ancient  lights  is  but 
one  of  the  applications,  has  always  been  received  and  frequently 
adjudged  in  our  courts  as  part  of  that  common  law  which  was 
adopted  under  the  constitution  of  1776.  It  so  happens  that  no 
case  has  arisen  for  the  application  by  the  courts  to  light  and  air, 
of  the  general  rule  of  prescriptive  title,  but  it  cannot  be  doubted 
that  so  far  as  our  people  have  acted  in  matters  of  title  with  any 
view  to  the  state  of  the  law  on  this  question,  they  must  have 
naturally  presumed  that  the  rule  of  analogy  to  the  Statute  of  James 
I.,  having  been  adopted  from  the  common  law  and  applied  by  the 
courts  to  such  cases  of  incorporeal  rights  as  had  arisen  for  judicial 
decision,  was  adopted,  not  in  some  only  of  its  applications  at 
common  law,  but  as  to  all.  And  thus  we  see  that  it  is  by  now 
rejecting,  and  not  by  applying  the  doctrine  of  ancient  lights,  that 
past  transactions  and  titles  heretofore  acquired  or  supposed  to  be 
acquired  would  be  unsettled  and  prejudiced. 

We  pass  then  to  the  other  class  of  rules  which,  though  parts  of 
the  common  law  of  England,  have  never  been  administered  by  the 
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courts  under  the  constitution  of  1776.  This  class  embraces 
those  parts  of  the  common  law  which  in  the  terms  usually  em- 
ployed were  at  the  period  of  our  independence  inapplicable  to  the 
existing  circumstances  and  institutions  of  our  people.  This  was  a 
well-understood  limitation  upon  the  extent  to  which  the  colonies 
were  considered  to  have  carried  with  them  the  laws  of  the  mother 
country  (1  Black.  Com.  108 ;  1  Story  on  Cons.,  sect.  148);  and 
without  doubt  the  same  limitation,  though  not  expressed,  attached 
to  the  provision  of  the  constitution  of  1776.  But  this  limitation 
will  not  be  found  to  touch  the  present  subject.  There  is  less  diffi- 
culty in  applying  the  limitation  practically  than  in  attempting  to 
define  it.  I  understand  it  as  excluding  those  parts  of  the  common 
law  of  England  which  were  applicable  to  subjects  connected  with 
political  institutions  and  usages  peculiar  to  the  mother  country, 
and  having  no  existence  in  the  colonies,  such,  for  example,  as 
oflices,  dignities,  advowsons,  tithes,  &c. ;  also,  as  excluding  some 
of  the  more  artificial  rules  of  the  common  law,  springing  out  of 
the  complicated  system  of  police,  revenue  and  trade,  among  a 
great  commercial  people  and  not  therefore  applicable  to  the  more 
simple  transactions  of  the  colonies  or  of  the  states  in  their  early 
history :  also  it  may  be  understood  as  excluding  or  modifying 
many  rules  of  what  is  known  as  the  common  law  of  practice  and 
possibly  of  evidence,  which  the  greater  simplicity  in  our  system 
for  the  administration  of  justice  would  render  unnecessary  or  in- 
convenient. 

But,  on  the  other  hand,  our  early  legislative  and  judicial  history 
shows  conclusively  that  what  may  be  termed  the  common  law  of 
property  was  received  as  an  entire  system,  subject  to  alterations 
by  the  legislature  only.  Rights  of  property  and  of  persons  are 
fundamental  rights  necessary  to  be  defined  and  protected  in  every 
civil  society.  The  common  law,  as  a  system  framed  to  this  very 
end,  could  not  be  deemed  inapplicable  in  the  colonies  for  want  of  a 
subject-matter,  or  as  being  needless  or  superfluous  or  unacceptable, 
which  is  the  true  sense  of  the  limitation  in  question.  Certain  it 
is,  as  a  matter  of  history,  that  our  ancestors  did  not  so  treat  it. 
Perhaps  no  branch  of  the  common  law  was  adopted  in  this  state  so 
entire  as  this  law  of  real  estate,  the  whole  body  of  which,  with  all 
its  rules  for  defining  the  nature  and  quantity  of  estates  in  lands, 
for  prescribing  the  modes  of  acquiring  title  to  them,  and  for  regu- 
lating their  transmission  was,  from  the  beginning,  administered  by 
our  courts  substantially  as  in  England,  with  such  modifications 
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only  as  were  made  from  time  to  time  by  the  legislature.  And  as 
a  part  of  the  common  law  of  real  estate  the  rule  of  presumptive 
title  to  incorporeal  rights  from  twenty  years*  user,  by  analogy  to 
the  statute  limiting  entries  into  lands,  has  been  received  as  the 
law  of  this  state  from  the  beginning,  and  frequently  applied  to 
other  kinds  of  incorporeal  rights,  no  case  of  lights  before  this  one 
having  arisen.  Now,  it  was  doubtless  true  that  the  common  law, 
in  the  very  parts  adopted  and  taking  force,  would  in  many  of  its 
special  features  and  rules  require  alteration  and  amendment  upon 
considerations  of  policy,  either  existing  at  the  time  of  independence 
or  to  be  developed  in  the  future.  But  the  framers  of  the  constitu- 
tion of  1776,  wisely  appreciating  the  necessity  of  carrying  into 
their  new  political  condition  some  matured  and  completed  system 
of  jurisprudence  for  defining  and  protecting  rights  of  property,  as 
inrell  as  civil  rights  at  large,  chose  to  adopt  as  such  a  system,  the 
body  of  the  common  law  as  it  then  stood,  giving  immediate  and 
full  force  in  all  their  rules  to  those  branches  of  the  common  law 
which,  as  a  whole,  were  applicable  and  necessary,  such  as  was  the 
law  of  real  estate.  And  taking  into  consideration  this  very  ne- 
cessity of  future  alterations  and  adjustments  in  particular  fea- 
tures, the  framers  of  the  constitution  of  1776  provided  for  it  by 
devolving  the  power  to  make  such  alterations  upon  the  legislature. 
Then  following  this  action  of  the  framers  of  the  constitution,  in 
exact  accordance  with  the  terms  of  this  provision,  as  well  as  with 
the  true  and  universally  admitted,  though  not  always  strictly  ob- 
served, line  of  separation,  between  legislative  and  judicial  power, 
lia«  been  the  uniform  practice,  both  of  our  courts  and  our  legisla- 
tures. It  is  well  known  that  much  of  the  English  law  of  real 
estate,  such  as  the  rules  of  inheritance,  and  the  system  of  entails, 
vere  out  of  harmony  with  the  genius  of  our  people ;  yet  these, 
and  all  other  features  of  the  common  law  of  property,  found  to  be 
inexpedient  or  unacceptable,  were,  both  before  and  after  the  Revo- 
lution, excluded  or  modified  by  the  legislature  only,  never  by  the 
courts.  It  cannot  be  found  that  a  single  rule  of  property,  well 
settled  as  a  part  of  the  common  law  of  England  prior  to  the 
Revolution,  was  ever  excluded  from  our  jurisprudence  by  judicial 
decision  only,  although  many  of  these  rules  rested  originally  upon 
reasons  which  had  no  existence  in  this  country,  and  were  for  our 
people  needlessly  artificial;  such,  for  a  single  example,  as  the  rule 
in  Shelley' 9  Case.  On  the  whole,  it  must  be  clear,  from  uniform 
judicial  and  legislative  practice,  that  the  inexpediency  or  inutility 
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of  certain  rules  of  the  common  law,  forming  parts  of  an  entire 
system  or  branch,  such  as  the  law  of  real  estate,  did  not  render 
those  rules  subject  to  be  judicially  eliminated  from  the  sj'stem  in 
which  they  were  incorporated,  and  then  declared  inapplicable  to 
the  circumstances  of  this  country,  in  the  sense  of  the  implied 
limitation  we  have  been  considering.  This  was  never  done  by  the?; 
courts,  even  as  to  rules  of  property  plainly  inexpedient  under  the} 
circumstances  of  the  country  existing  at  the  time  of  independence  ; 
d  fortiori  would  it  be  inadmissible  upon  considerations  of  policy 
developed  in  the  subsequent  growth  or  progress  of  the  country, 
which,  as  we  shall  presently  see,  is  the  chief  objection  taken  to 
the  English  doctrine  of  ancient  lights. 

It  is  a  noticeable  fact  that  the  English  doctrine  was  recognised 
without  question  as  part  of  the  common  law  by  the  early  judges 
of  the  state  and  of  this  country — judges  certainly  more  likely 
than  later  ones  to  receive  correct  impressions  of  the  state  of  our 
common  law  as  originally  derived  from  the  mother  country.  No 
early  adjudged  cases  directly  upon  the  point  are  found,  but  the 
incidental  expressions  of  opinion  in  the  courts,  sufficiently  indi- 
cated the  general  direction  of  judicial  and  professional  opinion,  as 
in  favor  of  the  doctrine ;  and  this,  though  not  authority,  is  evi- 
dence of  no  small  weight  that  as  a  matter  of  judicial  history  the 
English  rule  was,  at  the  period  of  our  independence,  regarded  as 
part  of  the  common  law,  and  was  not  then  inapplicable  to  the  cir- 
cumstances of  the  colonies.  The  first  expressions  of  opinion  in 
New  York  were  decidedly  that  way :  Mahan  v.  Brown,  13  Wend. 
261  (1835);  Banks  v.  American  Tract  Society,  4  Sandf.  Ch. 
438.  In  Massachusetts  the  early  tendency  of  judicial  opinion  was 
in  that  direction,  and  a  statute  was  passed  in  1852,  expressly  ex- 
cluding the  English  rule:  Dewey,  J.,  in  Atkins  v.  Chihon  et 
a/.,  7  Mete.  403  (1846);  C.  J.  Shaw,  in  Fifty  Associates  v. 
Tudor,  6  Gray  259  (1856).  So,  in  Maryland,  Dorsey,  J.,  in 
Clieny  v.  Stein,  5  H.  &  J.  477.  So,  in  South  Carolina,  where  in 
1838,  in  McReady  v.  Thompson,  Dudley  131,  upon  very  full 
consideration  the  court  held  and  applied  the  English  doctrine  as 
to  lights.  In  New  Jersey,  and  in  Illinois  also,  there  have  been 
direct  decisions  holding  the  English  rule  in  force :  Robeson  v. 
Fittenger,  1  Greene  Ch.  57 ;  Gerber  v.  Grabel,  16  111.  217.  It 
was  not  until  the  year  1838,  in  the  case  of  Farker  v.  Foote,  19 
Wend.  318,  that  any  dissatisfaction  with  the  rule  appears.  That 
case  in  New  York  was  followed  in  Maine  by  Fierre  v.  Femald, 
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26  Me.  436  (1847);  in  South  Carolina,  by  Napier  v.  Bulwinhle, 
6  Rich.  99  (1852);  in  Maryland,  by  Cheny  v.  Stein,  11  Md.  1 
(1858);  and  in  Massachusetts,  by  Rogers  v.  Sawin,  10  Gray  376 
(1858) ;  and  Carrig  v.  Dee,  14  Gray  583  (1860). 

The  objections  to  the  doctrine  taken  by  these  cases  are  two  : 
one  is  that  the  enjoyment  of  light  and  air  in  a  tenement  recciveil 
orer  adjoining  land  is  not  an  invasion  of  the  possession  of  the  ser- 
vient owner  for  which  he  could  maintain  an  action,  and  therefore 
is  not  such  an  adverse  user  as  to  raise  against  him  the  presumption 
of  a  grant.     This  objection  assumes  that  under  the  true  principle 
of  prescriptive  title,  the  presumption  of  a  grant  arises  only  upon 
the  omission  of  the  servient  owner  to  take  a  legal  remedy  against 
the  easement  or  servitude  exercised.     Some  learned  judges  have 
gone  80  far  as  to  speak  of  the  doctrine  as  "  an  anomaly  in  the  law," 
19  Wend.  318.    But  an  examination  of  the  history  of  the  law  of  pre- 
Bumptive  title  from  immemorial  user  would  show  that  the  presump- 
tion of  a  grant  rests  on  a  broader  ground  than  the  one  stated,  that 
is,  on  the  long-continued  acquiescence  of  a  servient  owner,  not 
alone  as  evidenced  by  his  waiver  of  a  right  of  action,  but  as  well  by 
his  waiver  of  the  unquestioned  right  to  obstruct  the  privilege,  so 
far  as  exercised  over  his  land.     The  other  objection,  and  the  con- 
trolling one,  which  has  given  to  this  course  of  decisions  their  direc- 
tion, stated  in  the  language  of  the  cases,  is,  that  the  English  doc- 
trine as  to  lights  "  cannot  be  applied  in  the  growing  cities  and 
villages  of  this  country  without  working  the  most  mischievous  con- 
sequences :"  Parker  v.  Foote,  19  Wend.  318.    It  will  be  observed 
that  the  first  objection  challenges  the  original  technical  propriety 
of  the  rule;  and  if  tenable  would  support  the  conclusion  that  the 
doctrine  of  presumptive  title  was  in  the  beginning   erroneously 
applied  at  common  law  to  the  case  of  light  and  air.     The  latter 
objection  rests  upon  considerations  of  public  policy  growing  out  of 
a  state  of  the  country  developed  since  the  independence  of  the 
colonies.     Now,  giving  to  both  these  objections  the  utmost  force, 
they  still  fail  to  meet  my  difficulty,  which  is  that  the  doctrine  of 
ancient  lights  being,  m  point  of  fact,  a  rule  of  the  English  common 
law  of  real  estate  at  and  prior  to  1776,  whether  upon  good  techni- 
cal grounds  or  not  is  immaterial,  and  having  by  force  of  the  con- 
stitution of  that  year  become  a  part  of  our  common  law  of  real 
estate,  it  can  be  altered  only  by  the  legislature.     Meanwhile  the 
courts  must  administer  the  rule  as  part  of  the  common  law  adopted 
in  the  constitution  of  1776,  without  inquiring  whether,  on  the  one 
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hand,  it  was  improperly  or  erroneously  incorporated  into  the  law 
in  the  first  instance,  or  whether,  on  the  other  hand,  under  the  in- 
crease of  population  and  the  rapid  growth  of  our  cities  and  towns 
since  1776,  the  rule  is  now  found  to  work  inconveniently  or  mis- 
chievously. 

A  few  words  in  conclusion  upon  a  point  that  has  frequently 
pressed  itself  into  my  reflections  upon  this  case ;  ttiat  is,  the  danger 
of  drawing  too  strictly  and  narrowly  against  the  courts  the  limita- 
tion between  the  judicial  and  the  legislative  authority  to  change  or 
modify  rules  of  the  common  law.  It  is,  of  course,  true  that  any 
system  of  jurisprudence,  in  order  to  meet  the  wants  of  society,  more 
especially  the  common  law,  which  less  than  any  other  is  codified, 
must  have  a  progressive  development,  expansion  and  improvement, 
and  new  adaptations  to  changes  in  the  condition  of  society  and  to 
newly-arising  interests  while  becoming  subjects  of  legal  protection  ; 
and  this  slow  and  silent  growth  has  been,  and,  of  necessity,  must 
be  in  part  and  to  a  large  extent  the  work  of  the  courts.  Many 
and  important  modifications  in  the  common  law,  both  in  its  prin- 
ciples and  remedies,  have  gradually  and  imperceptibly  grown  up, 
based  upon  what  is  termed  a  course  of  judicial  decisions.  There  is 
one  large  field  within  which  this  moulding  influence  of  the  courts 
may  be  legitimately  and  usefully  exercised.  It  embraces  what  may 
be  termed  the  administration  of  the  common  law,  its  process,  reme- 
dies, rules  of  practice,  and  of  evidence.  In  all  that  concerns  these 
it  is  difficult  to  see  why  the  courts  should  feel  themselves  restricted 
in  modifying  and  re-adapting  them  in  details,  from  time  to  time,  as 
experience  or  changes  in  the  condition  of  society  may  render  obvi- 
ously expedient.  For  those  who  administer  the  system,  and  are 
personally  cognisant  of  the  operation  of  its  rules  and  modes  of 
procedure,  can  better  comprehend  the  necessity  and  precise  extent 
of  any  changes  or  re-adaptations  which  may  be  required,  and  tho 
best  methods  of  eff'ecting  them.  And  certainly,  the  conservative 
temper,  so  characteristic  always  of  the  judicial  mind,  renders  it  a 
safe  depository  of  such  a  power.  There  is  another  department  of 
the  common  law  in  tho  growth  of  which  the  influence  of  judicial 
decisions  has  been  largely  felt.  This  embraces  all  that  body  of 
rules  and  principles  which  regulate  the  transactions  of  trade  and 
business.  No  precipitate,  sudden  or  radical  change  in  these  has 
been  ever  made  except  by  acts  of  legislation  ;  such,  for  example, 
as  was  the  Statute  of  Anne,  giving  negotiability  to  promissory  notes; 
but  upon  this  statute  there  has  been  built  up,  mainly  by  the  slow 
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course  of  judicial  decisions,  the  whole  body  of  the  law  merchant. 
All  this  is  an  unavoidable  and  legitimate  exercise  of  the  judicial 
function.  But  there  is  one  branch  of  the  common  law  in  which  the 
courts  have  scrupulously  and  wisely  refrained  from  any  judicial 
changes.  That  embraces  all  those  rules  and  principles  which  di- 
rectly concern  what  may  be  called  the  fundamental  social  rights, 
rights  of  person  and  of  property,  especially  the  latter.  The  rules 
which  define  and  protect  these,  operate  directly  upon  the  people 
whose  experience  under  such  rules  is  the  best  test  of  the  expe- 
diency of  changes  in  them.  Hence,  for  such  changes,  legislative 
action  only  is  appropriate  and  safe,  and  on  such  changes  the 
courts  do  not  venture. 

With  respect  to  the  law  of  property  there  is  an  additional  and 
very  important  reason  for  this  caution,  i,  e.^  that  judicial  decisions, 
in  theory  at  least,  are  supposed  not  to  alter  but  simply  to  declare 
and  administer  the  law ;  so  that  a  decision,  or  a  course  of  decisions, 
which  in  effect  should  change  or  modify  a  rule  of  property  by 
declaring  it  otherwise  than  it  has  before  been  understood  to  be, 
operates  retrospectively,  affecting  not  only  future  titles,  but  also 
titles  before  acquired  and  transactions  entered  into  in  reliance  upon 
a  different  state  of  the  law.  So  great  a  mischief  is  the  unsettling  of 
confidence  in  titles  held  to  be,  that  rather  than  incur  the  hazard  of 
it  the  courts  have  not  unfrequently  refrained  from  declaring,  as  a 
rule  of  property,  what  would  have  been  well  founded  upon  legal 
principles  applicable  to  the  subject-matter,  solely  because  it  was  ap- 
prehended that  titles  were  resting  upon  a  generally- accepted  differ- 
ent state  of  the  law.  A  striking  example,  among  many,  of  this  cau- 
tion is  found  in  the  English  decisions,  which  continued  to  deny  dower 
to  the  widow,  out  of  an  equitable  estate  of  her  deceased  husband, 
long  after  those  estates  had  been  subjected  in  equity  to  all  the  inci- 
dents of  legal  estates,  even  to  the  curtesy  of  a  surviving  husband. 
The  allowance  of  curtesy  and  the  denial  of  dower  out  of  estates  of 
precisely  the  same  nature  was  felt  to  be  anomalous  and  an  unreason- 
able discrimination  against  the  wife.  This  is  acknowledged  by  so 
great  a  judge  as  Lord  Uedesdale,  in  D'Arcyv.  Blake,  2  S.  &  L.  388. 
"Courts  of  equity,"  he  says,  "  had  assumed  as  a  principle  in  acting 
upon  trusts  to  follow  the  law  ;  and  according  to  this  principle  they 
ought  in  all  cases  where  rights  attached  oa  legal  estates  to  have 
attached  the  same  rights  upon  trusts,  and  consequently  to  have  given 
dower  of  an  equitable  estate.     It  was  found,  however,  that  in  cases 

of  dower  this  principle,  if  pursued  to  the  utmost,  would  affect  the 
Vot.  XXIV.-4 
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titles  to  a  large  proportion  of  the  estates  of  the  country ;  for  that 
parties  had  been  acting  on  the  footing  of  dower  upon  a  contrary 
principle,  and  had  supposed  that  by  the  creation  of  a  trust  the  right 
of  dower  would  be  prevented  from  attachirjg.  Many  persons  had 
purchased  under  this  idea.  ♦  *  *  But  the  samo  objection  did 
not  apply  to  tenancy  by  the  curtesy;  for  no  person  would  pur- 
chase an  estate  subject  to  tenancy  by  the  curtesy  without  the 
concurrence  of  the  person  in  whom  the  right  was  vested.  This  I 
take  to  be  the  true  reason  of  the  distinction  between  dower  and  ten- 
ancy by  the  curtesy.  It  was  necessary  for  the  security  of  purcha- 
sers, of  mortgagees,  and  of  other  persons  taking  the  legal  estates,  to 
depart  from  the  general  principle  in  case  of  dower ;  but  it  was  not 
necessary  in  the  case  of  tenancy  by  the  curtesy."  And  so  dower, 
out  of  equitable  estates,  continued  to  be  denied,  until  finally  this 
anomaly  in  the  law  was  corrected  by  the  Statute  of  3  &  4  Will.  4, 
ch.  105. 

Now,  to  apply  this  conservative  rule  of  judicial  action  to  the 
present  case,  how  can  it  be  doubted  that  during  the  long  interval 
after  the  adoption  of  our  state  constitution  in  1776,  until  at  least 
the  year  1838,  when  the  doctrine  of  ancient  lights  as  part  of  the 
common  law  of  this  country  was  first  drawn  into  question,  it  must 
have  been  practically  recognised  as  the  law  of  this  state  in  any 
transaction  depending  upon  the  question  ;  and  that  it  would  have 
been  so  adjudged  had  any  case  arisen  for  its  judicial  application  ? 
And  can  there  be  doubt  that  at  this  day  there  may  exist  in  this 
state,  rights  materially  affecting  the  value  and  enjoyment  of  pro- 
perty supposed  to  have  been  acquired  under  the  common  law  of 
ancient  lights,  since,  as  yet,  no  contrary  rule  has  been  declared 
by  our  courts  or  could  reasonably  have  been  inferred  to  exist  ? 
Certainly  it  is  wise  not  now  to  risk  the  unsettling  of  such  interests 
bjr  judicially  declaring  the  rule  to  be  what  until  recently  neither 
our  courts,  nor  the  bar,  nor  the  people  concerned,  could  with  reason 
have  supposed  it  to  be;  on  the  other  hand,  a  legislative  alteration 
of  the  law  will  serve  all  the  considerations  of  policy  which  have 
been  urged  against  continuing  the  doctrine  of  ancient  lights,  and 
yet  by  operating,  as  it  would,  prospectively,  will  leave  undisturbed 
any  interests  which  may  have  grown  up  under  a  reasonable  belief 
that  the  old  law  was  still  in  force. 

The  English  doctrine  referred  to  in  country.  In  a  majority  of  those  in 
the  principnl  case,  has  been  variously  which  the  question  has  arisen,  it  has 
received  in  the  different  states  of    this      been  held  that  no  such  doctrine  fornas  a 
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part  of  the  law  of  thnt  pftrticulnr  state. 
The  reasons  for  not  t'ollowiri;;  the  Eng- 
lish role  hare  been  various,  but  that 
Qsoally  assigned  has  been  tho  inapplica- 
bilitr  of  the  rule  to  the  circumstances 
of  a  new  and  rapidly  growing  comma- 
nity.  Where  so  many  vacant  lots  must 
attend  for  years  the  progress  of  munici- 
pal improvements,  it  was  considered 
wrong  to  import  a  presumption  of  foreign 
growth,  EDd  which  is  inapplicable  to 
oar  circumstances,  and  to  declare  in  the 
6rst  cases  which  called  for  its  applica- 
tion that  it  was  a  part  of  our  law.  Some 
jad^s  have  denied  that  the  Statute  of 
James  (21  James  I.),  and  its  applica- 
tion br  analogy  to  easements,  was  ever 
to  force  in  their  state,  but  it  is  believed 
that  most  of  the  courts  who  have  refused 
to  adopt  **  the  modern  English  doctrine 
of  ancient  lights,'*  have  rested  their  de- 
cisions apon  the  ground  of  inapplica- 
bility above  stated. 

In  Wardy,  Neal,  37  Ala.  500  (1861), 
itwasheld  that  the  English  doctrine  did 
not  prevail  in  that  state.  In  Ray  v. 
Lpes,  10  Ala.  63  (1846),  the  point 
^^9  not  raised,  as  the  privation  of  light 
>nd  air  was  not  averred  to  be  material, 
■nd  the  privilege  had  not  been  enjoyed 
for  SQch  a  length  of  time  that  acquies- 
cence coald  be  presumed.  It  is  perhaps 
implied  in  that  case  that  when  the  point 
irose  the  English  rule  would  be  fol- 
lowed, bat  the  question  was  not  dis- 
cossed,  and  Mr.  Washburn  is  therefore 
wrong  in  referring  to  this  case  as  one  in 
which  the  English  doctrine  was  fol- 
lowed: Washburn's  Easements  and  Ser- 
Titndes,  3d  ed.,  p.  622,  {27.  He  is 
wjually  incorrect  in  referring  to  Gerber 
T.  Grabel,  16  111.  217  (1854),  and  Du 
^fiy.  Boisblanc,  1  Louisiana  Ann.  407 
(1846),  as  sustaining  the  English  rule. 
'°  the  first  of  these  cases,  in  an  action 
on  the  case  for  the  obstruction  of  lights, 
the  jury  found  for  the  plaintiff,  the  court 
•rresied  the  judgment  and  entered  it 
for  the  defetidant.  The  two  grounds 
"S«i  by  the  defendant  were  (I)  that 


the  declnrntion  did  not  prescribe  for 
ancient  lights,  but  merely  averred  pos- 
session and  the  right  to  enjoy ;  (2)  tliat 
the  doctrine  of  ancient  lights  did  not 
prevail  in  Illinois.  Two  of  the  three 
members  of  the  Supreme  Court  (Scatks 
aud  Caton)  reversed  the  court  below 
and  remanded  the  case  for  judgment  on 
the  verdict. 

Scatks,  J.,  said,  that  the  Englisih 
rule  was  not  in  iorcc  in  Illinois,  because 
the  Statute  of  21  James  I.  had  not  been 
adopted  in  Illinois  (only  those  statutes 
in  aid  of  the  common  law  prior  to  4 
James  I.  have  been  adopted  in  that 
state),  and  as  the  doctrine  of  the  pre- 
sumption of  grant  from  adverse  user  of 
light  and  air  for  twenty  years,  could  not 
be  traced  back  to  a  period  beyond  21 
James  I.,  it  could  not  be  said  that  the 
modern  English  doctrine  was  in  force. 
After  quoting  the  older  English  cases, 
the  judge  said:  **  While  we  highly  re- 
spect the  learned  decisions  of  English 
courts  adopting  an  analogous  rule  to 
their  Statute  of  Limitations,  we  must 
bow  to  the  authority  of  these  older  rul- 
ings, with  liberty  to  say  that  a  twenty 
years'  prescription  for  the  easement  of 
light  and  air  is  not  applicable  to  the 
circumstances  of  this  state,  unsettled 
and  unimproved  as  it  is."  The  differ- 
ence is  there  pointed  out  between  ease- 
ments, the  use  of  which  requires  phy- 
sical possession  and  occupation,  and  is 
therefore  adverse,  and  easements  the  en- 
joyment of  which  is  lawful  and  does  not 
invade  the  rights  of  others,  as  is  the 
case  in  easements  of  light  and  air. 
**  Under  these  circumstances,  tho  pre- 
sumption has  a  sensible  basis  to  operate 
upon  in  the  forbearance  of  the  injured 
party  to  vindicate  his  rights  by  entry 
or  action,  and  his  acquiescence  in  tho 
known  claim  and  appropriation  of  his 
rights,  by  another.  *  ♦  *  But  no  part 
of  his  reasoning  will  apply  to  an  incor- 
poreal servitude  of  light  and  air.  *  ♦  ♦ 
There  is  no  wrong  to  complain  of,  or 
injury  to  redress,  as  in  the  class  of 
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easements  referred  to.    It  cannot,  there- 
fore, become  an  easement  or  uervituJe 
upon  the  land  until  it  begins  to  operate 
upon  the  owner's  right  of  obstructing 
the  light  and  air.      When  then  does  this 
servitude  begin?     At  the  precise  period, 
when  man's  memory  of  its  adoption  is 
lost.     Such  was  the  common  law  of  our 
adoption,  and  its  adoption  is  as   well 
suited,  in   all   things  to  us,  as  to  any 
people  or  country."     The  judge  went 
on  to  say,  however,  that  as  it  seemed 
that  the  judgment  in  arrest  must  have 
been  predicated  upon   the  insufficiency 
of  the  declaration  in  not  averring  the 
lights  to  be   ancient,  and  as  the  court 
was  of  opinion  that  the  plaintiff  might 
have  proved  a  prescriptive  right  under 
the  common  law  of  Illinois,  or  an  ex- 
press grant,  or  circumstances  from  which 
a  grant  or  estoppel  might  be  presumed, 
it  was  to  be  presumed  in  the  absence  of 
evidence,  that  the  verdict  was  warranted. 
Catok,  J.,  came  to  the  same  conclusion, 
but  thought  that  the  English  rule  formed 
part   of   the  common   law  which   was 
adopted  in  Illinois,  and  that  rule  was 
binding  on  the  court,  even  though  the 
public  good  would  be  promoted  by  its 
repeal.     Trkat,   C.    J.,  dissented,   on 
what  ground  is  not  stated.     It  will  be 
seen  then  that  what  was  decided  in  this 
case  was  that  the  declaration  was  suffi- 
cient ;  that  two  judges  differed  as  to  the 
condition  of  the  law  in   Illinois,  in  re- 
gard to  ancient  lights,  while  the  third 
judge  thought  that  judgment  was  pro- 
perly  entered   for    the   defendant,   his 
reason  necessarily  being  that  the  decla- 
ration was  defective,  for   the  evidence 
was  not  brought  up  by  the  record,  and 
there   is  nothing   in  the  report   of  the 
case  to  show  that  the  plaintiff  founded 
his  right  upon  the  existence  in  Illinois 
of  the  English  doctrine  of  ancient  lights. 
In  Duret  v.  DoishlanCy  aupra,  the  ques- 
tion under  discussion  did  not  arise  at  all. 
In  that  case,  two  adjoining   lots,  with 
houses   erected  on  them,  were  sold  by 
the  same  owner  to  different  personSf 


The  windows  of  the  house  on  one  of 
these  lots  opened  un  a  passage-way  on 
the  other  lot,  which  separated  the  two 
houses  ;  and  to  the  yard  of  this  house 
there  was  no  access  except  by  this  pas- 
sage-way. It  was  held  that  as  the  ser- 
vitudes of  way  and  light  were  apparent 
and  necessary  for  the  latter  house,  and 
were  not  concealed  from  the  purchaser 
of  the  adjoining  property,  the  latter  was 
not  entitled  to  rescind  his  purchase,  and 
his  lot  was  subject  to  the  above-named 
easements.  See  Lavi/ltbeuve  v.  Cos- 
grovCf  13  La.  Ann.  323  (1858). 

In  Pierre  v.  Fernald^  26  Me.  436, 
the  plaintiff's  premises,  as  well  as  those 
overlooked  by  his  windows,  had  been  in 
his  possession  during  a  portion  of  the 
twenty  years  preceding  the  cause  of 
action,  the  plaintiff  having  hired  the 
adjoining  premises  from  the  owner  of 
them.  It  was  held  that,  whether  the 
English  rule  prevailed  or  not,  the  plain- 
tiff could  not  recover  for  the  obstruction 
of  his  windows,  for  there  could  be  no 
presumption  of  an  adverse  use  by  him 
of  the  light  and  air  passing  over  prem- 
ises adjoining  his  own,  while  the  latter 
were  in  his  possession.  The  Engli»h 
rule  is,  it  is  true,  declared  inapplicoblc 
to  this  country,  but  the  decision  rests  on 
the  ground  stated. 

In  Wriglkt  v.  Freeman^  5  II.  &  J. 
(Md.)  467  (1823),  Dorset,  J.,  said  : 
*'  So  the  enjoyment  of  lights  for  twenty 
years,  with  the  acquiescence  of  the 
owner  of  the  fee  of  the  adjoining  ground, 
is  such  a  decisive  presumption  of  a  right 
by  grant  or  otherwise,  unless  contra- 
dicted or  explained,  that  the  jury  ought 
to  believe  it."  But  in  Chen-y  v.  Steinf 
11  Md.  1  (1857),  the  contrary  was  de- 
cided. One  of  the  questions  in  that 
case  was  whether  the  English  rule  was 
the  law  of  Marvland.  Eccleston.  J., 
said:  '*  We  do  not  consider  ns  appli- 
cable to  the  cities  and  villages  in  this 
state  such  a  right  to  lights  by  twenty 
years'  user  of  them  as  in  some  of  the 
American  cases  has  been  called   *  the 
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modem  English  doctrine.* ''  The  case 
of  Smith  V.  White,  decided  by  the  Balti- 
more Couoty  Ooart,  is  referred  to  as 
taking  the  same  yiew. 

Id  Storif  v.  Odin,  12  Mass.  157 
(1815),  Jackson,  J.,  said  that  the 
plaintiff  might  have  proved  that  the 
hoase  was  an  ancient  one,  or  that  he 
was  entided  by  prescription  to  the  ease- 
ment of  light,  though  those  facts  were 
not  set  forth  in  the  declaration.  Bat 
the  question  as  to  the  prevalence  in 
Massachusetts  of  the  English  rule  was 
not  raised.  In  Atking  v.  ChUfcon,  7  Met. 
398  (1844),  Dewet,  J  ,  referring  to 
the  question,  said  :  "  The  tendency  of 
our  (Massachusetts)  decisions  has  been 
the  other  way,"  (from  those  of  New 
York),  t.  e.,  in  accordance  with  the 
English  rule.  The  point  was  not  de- 
cided. So  in  Dyer  v.  Sanford,  9  Met. 
395  (1845),  Shaw,  C.  J.,  said,  <*  this 
was  a  modern  house,  and  had  acquired  no 
rights  of  light  and  air  for  the  staircase- 
window  over  D.'s  land  ;"  and  in  Fifty 
Associates  v.  Tudor,  6  Gray  255  (1856), 
the  same  judge  commented  upon  the  dis- 
crepancy of  the  decisions  on  this  subject, 
and  declined  to  decide  the  point. 

But  in  Rogers  v.  Sawin,  10  Gray  376 
(1858),  the  court  receded  from  the  view 
heretofore  expressed,  and  decided  that 
the  English  rule  was  not  in  force.  After 
stating  the  law  of  England,  Metcalf, 
J.,  said :  "  Is  this  the  common  law  of 
Massachusetts  f  We  think  not.  ♦  *  * 
The  short  grounds  of  the  decisions  cited 
sre,  (1)  that  the  making  of  a  window  in 
one's  building,  on  his  own  land,  and 
OTerlooking  the  land  of  his  neighbor, 
is  no  encroachment  on  his  neighbor's 
rights,  and  therefore  cannot  be  regarded 
is  adverse  to  him  ;  (2)  that  the  English 
doctrine  is  not  applicable  to  the  state  of 
things  in  this  country,  and  would,  if 
applied,  work  mischievous  consequences 
in  our  cities  and  villages.'*  This  was 
followed  in  Carrig  v.  Dee,  14  Gray  583 
(I860).  In  that  case  it  was  held  that 
no  easement  of  light  and  air  was  ac* 


quired  by  their  free  passage  for  more 
than  twenty  years  prior  to  the  statute 
of  1852,  to  the  window  of  a  house  rest- 
ing on  the  boundary  line,  although  the 
shutters  of  the  windows  swung  on  their 
hinges  over  the  adjoining  land.  Shaw, 
C.  J.,  said  the  court  are  of  opinion  that 
the  window  on  hinges  swinging  out' 
ward  over  defendant's  land  did  not 
constitute  such  an  adverse  possessory 
use  of  the  adjoining  land  as  to  make 
any  difference  in  the  principle.  In 
Richardson  v.  Pond,  1 5  Gray  387  ( 1 860), 
it  was  again  held  that  twenty  years'  use 
of  light  and  air,  coming  over  adjoining 
property,  raised  no  presumption  of  title 

to  the  easement. 

* 

In  New  Jersey,  as  well  as  in  Dela- 
ware, the  English  rule  has  been  followed, 
and  those  states  are,  we  believe,  the 
only  ones  in  which  the  question  has 
been  directiv  decided  in  that  wav.  In 
Robeson  v.  MaxwtU  fr  Pittengcr,  1  Green 
Ch.  57  (1838),  a  motion  to  dissolve  an 
injunction  against  the  obstruction  of 
lights  which  had  overlooked  the  adjoin-  ' 
ing  premises  for  more  than  twenty  years 
was  refused.  The  complainants  were 
the  owners  of  a  lot  and  dwelling-house 
erected  thereon  in  1802  by  the  former 
owner  of  that  lot  and  the  one  adjoining, 
which  was  overlooked  by  the  windows 
of  the  dwelling.  In  1806  the  owner 
died  intestate,  and  the  lots  and  dwelling- 
house  descended  to  his  children,  who 
remained  seised  as  tenants  in  common 
until  1828,  when  two  of  the  heirs  con- 
veyed the  vacant  lot  to  the  third  heir. 
It  passed  by  several  conveyances  to  the 
defendant,  who,  m  1838,  began  laying 
the  foundation  of  a  house  which  would 
immediately  adjoin  the  dwelling-house 
above  mentioned,  and  obstruct  its  win- 
dows. This  latter  lot  and  the  house 
on  it  had  remained  in  the  possession  of 
the  heirs  of  the  original  owner  till 
1829,  when  it  was  sold  by  them  and 
passed  to  the  plaintiff'.  It  will  thus  be 
seen  that  the  two  adjoining  lots  were 
uninterruptedly  in  the  possession  of  the 
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same  owners  from  the  time  of  the  erec' 
tion  of  the  building  on  one  lot  till 
1828.  Unless,  therefore,  the  adverse  use 
bv  the  windows  of  the  house  built  on  one 
lot  of  the  light  and  air  passing  over  the 
other  began  ten  years  before  the  owner- 
ship of  either  of  the  lots  passed  out 
of  the  common  owner,  the  doctrine 
which  we  have  been  discussing  is  wholly 
inapplicable,  and  the  Chancellor  (Pen* 
KINGTON)  is  clearly  wrong  in  deciding 
the  case  as  he  does  upon  a  principle 
which,  whether  correct  or  not,  can  have 
no  bearing  upon  the  particular  case. 
Throughout  the  decision  the  distinction 
referred  to  is  wholly  overlooked,  and 
premising  that  the  case  is  one  of  adverse 
user  of  light  and  air  for  more  than 
twenty  years,  the  Chancellor  founds  his 
reasoning  upon  and  applies  his  illustra- 
tions to  the  particular  facts  which  are 
not  th#se  of  the  case  before  him. 

In  Mahan  v.  Brown,  13  Wend.  261 
(1835),  Savaog,  C.  J.,  said:  **  It  is 
perfectly  settled  that  as  the  occupant 
«  may  acquire  a  right  to  the  house  itself 
by  twenty  years'  uninterrupted  posses- 
sion under  claim  of  title,  so  in  the  same 
time  ho  shall  by  occupation  acquire  a 
right  to  an  easement  belonging  to  the 
house.  *  ♦  *  The  person  who  thus 
opens  a  window  overlooking  the  privacy 
of  his  neighbor,  enjoys  an  easement  in 
that  which  does  not  belong  to  him. 
Yet  no  action  lies  for  this  encroachment 
upon  the  rights  of  the  person  whose 
lands  are  thus  overlooked,  the  encroach- 
ment will  in  twenty  years  ripen  into  a 
right,  and  it  is  said  that  the  only  remedy 
is  to  build  on  the  adjoining  land  oppo- 
site to  the  offensive  window."  In  this 
case  the  lights  had  not  been  enjoyed 
during  twenty  years,  and  a  motion  to 
set  aside  the  nonsuit  which  had  been 
entered  was  denied. 

In  Parker  v.  Fooie,  19  Wend.  309 
(1838),  in  the  same  year  in  which  the 
question  had  been  decided  in  New 
Jersey  in  favor  of  the  English  doctrine, 
the  opposite   view  was  taken   in   New 


York.  The  English  rule  was  held  in- 
applicable to  this  country  ;  Bbonson, 
J.,  saying,  '*  as  neither  light,  air  nor 
prospect  can  be  the  subject  of  a  grant, 
the  proper  presumption,  if  any,  to  be 
made  in  this  case,  is,  that  there  was 
some  covenant  or  agreement  not  to  ob- 
struct the  ligbts.  *  *  *  In  the  case  of 
windows  overlooking  the  land  of  another, 
the  injury,  if  any,  is  merely  ideal  or  im- 
aginary. The  light  and  air  which  they 
admit  are  not  the  subjects  of  property/ 
beyond  the  moment  of  actual  occupancy, 
and  for  overlooking  one's  privacy  no 
action  can  be  maintained.  The  party  has 
no  remedy  but  to  build  on  the  adjoining 
land    opposite    the   offensive  window. 

*  ♦  *  In  the  case  of  lights  there  is  no 
adverse  user,  nor  indeed  any  use  whyrt- 
ever  of  another's  property,  and  no 
foundation  is  laid  for  indulging  any  pre- 
sumption against   the   rightful   owner. 

*  *  ♦  What  is  the  acquiescence  which 
concludes  the  owner  ?  No  one  has 
trespassed  upon  his  land,  or  done  him  a 
legal  injury  of  any  kind.  He  has  sub- 
mitted to  nothing  but  the  exercise  of  a 
lawful  right  on  the  part  of  his  neigh- 
bor. How  then  has  he  forfeited  the 
beneficial  interest  in  his  property  ?  ♦  *  ♦ 
There  is,  I  think,  no  principle  upon 
which  the  modern  English  doctrine  on 
the  subject  of  lights  can  be  supported.  It 
is  an  anomalv  in  the  law.  It  niav  do 
well  enough  in  England.  ♦  ♦  *  But  it 
cannot  be  applied  in  the  growing  cities 
and  villages  of  this  country,  without 
working  the  most  mischievous  conse- 
quences. It  has  never  1  think  been 
deemed  a  part  of  our  law,"  Nelson, 
C.  J.,  concurred  ;  Cowen,  J.,  dissented. 

In  Banks  v.  ^4 mi.  Tract  Soc,,  4  Sandf. 
Ch.  438  (1847),  a  decision  as  to  whether 
the  English  doctrine  prevailed  was  stn- 
diously  avoided,  though  the  point  was 
before  the  court.  In  Myers  v.  Gemmel, 
10  Barb.  537  (1851),  the  owner  of 
two  adjoining  lots,  on  one  of  which  was 
a  building  with  windows  opening  on  the 
vacant  lot,  leased  the  lot  with  the  house 
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on  it  to  another  for  yeftts,  without  re- 
serving any  rights  to  himself.  Held,  that 
the  doctrine  of  ancient  lights  did  not 
apply  in  this  coantry,  and  that  to  build 
A' house  on  the  vacant  lot  adjoining,  not 
being  in  derogation  of  his  grant,  could 
not  be  enjoined  against.  Edmonds,  P. 
J.,  dissented. 

*'Only  sRch  parts  of  the  common 
law,"  says  Mitcusll,  J.,  *'were 
brought  by  the  colonists  with  them  as 
suited  their  condition.  •  *  *  A  law 
inapplicable  to  the  condition  of  the 
country  for  so  long  a  period  could  not 
belong  to  that  part  of  the  common  law 
which  we  brought  with  us,  namely,  so 
much  only  as  was  applicable  to  our 
condition,  nor  as  part  of  the  law  of  the 
colony  on  19th  April  17W.  ♦  *  *  It  is 
against  the  spirit  of  our  people  to  en- 
cumber  their  lands  with  privileges  in 
favor  of  other,  though  adjoining  lands, 
whether  held  by  them  or  others.  *  *  * 
In  such  a  community  it  would  be  doing 
violence  to  the  habits  and  customs  of  the 
people  to  presume  a  grant  or  intention 
to  grant  a  right  to  another  over  adjoin- 
ing property  not  within  the  limits  shown 
on  the  face  of  the  grant,  or  not  unques- 
tionably indicated  by  the  use  and  situa- 
tion of  the  property." 

In  Mullen  v.  Strieker ,  19  Ohio  St. 
133  (1869),  the  question  was  not  raised, 
but  Welch,  J.,  expressed  his  disap- 
proval of  the  English  doctrine.  **  We 
understand  the  law  to  be  in  Ohio  that 
no  prescriptive  right  to  the  use  of  light 
And  air  through  windows  can  be  ac- 
qalred  by  any  length  of  um  or  enjoy- 
ment. *  *  *  It  seems  to  us  that  the 
doctrine  of  easements  in  light  and  air, 
founded  upon  sheer  necessity  and  con- 
venience, like  the  kindred  doctrine  of 
ancient  windows  or  prescriptive  right  to 
light  and  air  by  long  user,  is  wholly 
nnsuiied  to  our  condition,  and  is  not  in 
accordance  with  the  common  under- 
standing of  the  community.  Both  doc- 
trines are  based  upon  similar  reasons 


and  considerations,  and  both  should 
stand  or  fall  together.  They  are  un- 
suited  to  a  country  like  ours,  where 
real  estate  is  constantly  and  rapidly  ap- 
preciating, and  being  subjected  to  new 
and  more  costly  forms  of  improvement, 
and  where  it  so  frequently  changes 
owners  as  almost  to  become  a  matter  of 
merchandise.  *  *  *  It  will  be  safer  and 
more  likely  to  subserve  the  ends  of  jus- 
tice and  public  good  to  leave  the  parties, 
on  question  of  light  and  air,  to  the  boun- 
dary lines  they  name,  and  the  terms 
they  express  in  their  deeds  and  con- 
tracts." Haver  stick  v,  Sipe,  33  Penn. 
St.  368,  quoted  and  approved. 

In  McCreadif  v.  Thomson,  Dudley  (S. 
C.)  131  (1838),  the  verdict  was  for  the 
plaintiff  in  an  action  on  the  case  for 
obstructing  lights  during  tli'ty-five  years. 
A  motion  for  a  new  trial  was  dismissed, 
O'Neall,  J.,  saying  :  **  The  common 
law  is  very  clear  that  one  may  prescribe 
for  air  and  light  as  well  as  for  any  other 
easement.  Prescription  presumes  a 
grant.  The  use  of  the  casement  for 
twenty  years  and  upwards,  is  only  the 
evidence  of  it.  *  *  *  But  [it  has  been] 
insisted  that  the  rule  was  an  unwise 
one,  and  inapplicable  to  this  country. 
The  first  argument  may  very  properly 
be  addressed  to  legislators  ;  with  judges, 
however,  it  can  have  no  weight.  The 
law,  as  we  find  it,  and  not  as  we  would 
have  it,  is  to  be  our  guide.  The  other 
argument  can  have  as  little  force  ;  the 
common  law  is  the  law  of  South  Caro- 
lina, as  much  as  it  is  of  England.  *  *  * 
There  is  nothing  in  the  principle  now 
under  consideration,  which  renders  it 
unsuitable  to  our  political  or  civil  in- 
stitutions. It  is  a  racro  private  right, 
originating  in  consent,  and  perfected  by 
lapse  of  time,  contributing  to  the  com- 
foit  and  value  of  a  person's  habitation. 
But  in  Napier  v.  Bui  winkle  ^  5  Rich. 
(S.  C.)  311  (1652),  the  opposite  view 
was  taken.  Wardlaw,  J.,  said : 
"  Where  no  other  evidence  of  assent  is 
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pivcn,  the  fair  infercnco  from  nnob- 
structed  enjoyment  of  snch  a  window  is, 
that  there  was  acquiescence  in  a  favor, 
bat  not  in  a  right ;  thiit  the  obstruction 
was  forborne,  not  because  an  easement 
had  been  granted  or  the  acquisition  of 
one  thought  of,  but  because,  to  the 
owner  of  the  space,  it  was  immaterial 
to  what  use  another  might  turn  the  ele- 
ments that  hnd  passed  throuj;h  his  space 
and  served  his  purpose.  *  *  *  Where 
nothing  besides  the  unobstructed  enjoy- 
ment appears  to  sustain  the  right,  he 
who  complains  of  his  window  being 
darkened  by  the  alterations  of  his  nei^^h- 
bor's  property,  may  well  be  told  that 
these  he  should  have  anticipated." 

In  Hoy  v.  Sterretty  2  Watts  (Pa.) 
327  (1834),  it  was  said  by  Rogers,  J., 
**  The  doctrine  of  the  English  books  in 
respect  to  ancient  lights  is  not  very  well 
understood  in  this  countr}'.  I  am  not 
aware  that  anv  case  has  been  ruled  in 
this  state  in  which  the  principle  has  been 
recognised.  It  should  be  introduced 
with  caution.  M<tny  vacant  lots  in  our 
cities  and  towns  are  owned  by  persons 
who  reside  at  a  distance,  and  who  are 
cither  unable  or  unwilling  to  improve 
them.  It  would  be  most  inconvenient 
to  compel  them  to  do  so,  on  the  penalty 
of  forfeiting  a  valuable  right  by  ne- 
glect.'' 

In  Mmjnard  v.  Esher^  17  Penna.  St. 
222  (1851),  it  is  said  by  Lowrik,  C. 
J.,  "  Where  a  man,  owning  a  lot 
partly  covered  by  a  house  with  win- 
dows opening  out  upon  the  other  part, 
sells  the  part  on  which  the  house  stands, 
then  the  purchaser  acquires  a  right  to 
have  light  and  air  from  the  adjoining 
part,  so  that  the  vendor  will  be  re- 
stricted in  building  upon  it.  *  *  * 
Where  both  lots  are  passing  out  of  the 
vendor  at  the  same  instant,  it  is  im- 
possible to  imply  that  he  is  making  one 
servient  to  the  other ;  and  this  is  es- 
pecially so  when  ho  is  selling  both  lots 
clear  of  encumbrances,  for  an  casement 


is  an  encumbrance."  In  IJaverstick 
T.  Sipe,  33  Penna.  St.  368  (1859), 
LowRiE,  C  J.,  said :  '*  It  has  never 
been  considered,  in  this  state,  that  a 
contract  for  the  privilege  of  light  and 
air  over  another  man's  ground  could  be 
implied  from  the  fact  that  such  a  privi- 
lege has  been  long  enjoyed  :  or  that,  on 
a  sale  of  a  house  and  lot,  such  a  con- 
tract could  be  implied  from  the  char- 
acter of  the  improvements  on  the  lot 
sold  nnd  the  adjoining  lots.  How  can 
we  define  an  easement  for  light  and  air 
by  implication,  without  arresting  all 
change  in  the  style  of  buildings,  all 
enlargement  of  a  man's  house  according 
to  the  demands  of  a  growing  or  im- 
proving family  f  *  *  *  The  advantage 
which  one  man  derives  by  obtaining 
light  and  air  over  the  ground  of  another, 
is  no  adverse  privilege,  as  it  ordinarily 
appears ;  for  it  is  no  sort  of  encroach- 
ment on  the  land  of  another,  or  inter- 
ference with  his  enjoyment  of  it,  and  he 
could  not  without  churlishness  protest 
against  it  when  used  with  neighborly 
propriety.  The  enjoyment  of  such  a 
privilege  needs  no  implication  of  a 
grant  to  account  for  it,  and  none  is 
made." 

In  Hubbard  v.  Town,  33  Vt.  295 
(1860),  it  was  held  that  the  English 
rule  did  not  apply  in  Vermont.  The 
ground  of  the  decision  was  that  a  grant, 
waiver  or  abandonment,  cannot  bo  pre- 
sumed against  one  who  is  unable  to 
preserve  the  thing  unlawfully  used  by 
an  action  against  the  trespasser.  An 
action  wilUnot  lie  against  one  whoso 
windows  overlook  my  land ;  it  cannot 
therefore  bo  presumed  by  mere  lapse  of 
time  in  such  a  case  that  I  have  deprived 
myself  of  a  right  to  close  those  win- 
dows in  the  only  lawful  woy,  via. :  by 
building  against  them. 

In  Morrison  v.  Marquardty  7  Am. 
Law  Reg.  N.  S.  336  ;  8.  c.  24  Iowa 
35  (1867),  DiLix>w,  C.  J.,  says:  *  * 
*'  Perhaps  the  law  as  to  implied  ease- 
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ments  generally  cannot  be  said  to  be 
fallr  settled,  and  this  is  particalarljr 
trae  in  this  country  as  to  easements  of 
light  and  air.  The  right  to  light  and 
air  seems  in  many  respects  to  be  differ- 
ent in  its  nature  from  easements  relating 
to  artificial  erections  on  the  servient 
estate,  such  as  drains,  gutters,  pipes, 
&c.,  or  rights  of  way  and  the  like. 

'*  As  to  light  and  air,  I  am  free  to  say 
that  I  do  not  believe  the  rule,  as  ap- 
plied  to  our  situation  and  circumstances, 
8  sound  one,  which  holds  that  under 
any  circumstances  this  right  can  by  im' 
plication  be  burdened  upon  an  adjoining 
estate,  as  to  prevent  the  owner  thereof 
from  building  upon  or  improving  it  as  he 
pleases.  I  would  reverse  the  rule  and 
hold  that  he  who  claims  that  the  ten 
*  *  *  feet  adjoining  him  *  ♦  *  shall 
remain  vacant  and  unimproved,  should 
found  such  claim  upon  an  express  grant 
or  covenant. 

"  This  rale  is  simple.  Grantor  and 
grantee  would  both  know  that  the  deed 
is  the  measure  of  their  rights.  Is  it 
aujr  hardship  upon  the  purchaser  to 
secure  by  express  grant,  lights  so  valu- 
able to  him  and  so  detrimental  to  his 
grantor, — rights  which,  unless  limited 
and  defined  by  written  stipulations,  are 
of  uncertain  extent  and  uncertain  du- 
ration f  *  *  ♦  A  denial  of  an  easement 
of  mere  implication,  as  respects  light 
>nd  air,  may,  in  my  judgment,  well 
he,  without  denying  that  other  easements 
of  a  different  character  may,  and  in 
some  cases  should,  be  held  to  exist  by 
implication."  [The  point  was  not,  how- 
ever, derided,  since  it  was  held  the  cir- 
cumstances negatived  conclusively  the 
presomption  of  the  implied  easement.] 

It  is  a  well-known  principle  of  law 


that  in  cases  of  doubt  the  words  of  a 
grant  are  to  be  interpreted  against  the 
grantor.  This  principle,  in  its  applica- 
tion to  the  subject  of  which  we  are  treat- 
ing, is  illustrated  by  the  case  of  the 
United  States  v.  Samud  Appleton^  1 
Sumn.  492.  In  1808  a  block  of  build- 
ings was  built,  consisting  of  a  centre 
building  with  wings.  There  was  a 
piazza  in  front  of  the  centre  building, 
over  which  swung  doors  in  the  wings. 
In  1811  the  wings  were  sold  to  the  de- 
fendants, and  the  centre  building  was 
sold  in  1816  to  the  United  States,  who 
had  occupied  it  under  a  lease  from  1 808 
to  that  time.  Heid^  that  the  defendants 
were  under  the  terms  of  the  grant  en- 
titled to  the  use  of  the  side-doors  as 
used  at  the  time  of  the  conveyance, 
independently  of  the  lapse  of  time. 
The  language  of  the  conveyance  was, 
''the  above  [wing]  with  all  the  privi- 
leges and  appurtenances."  Story,  J. : 
''  The  law  gives  a  reasonable  intend- 
ment in  all  such  cases  to  the  grant ;  and 
passes  with  the  property  all  those  ease- 
ments and  privileges,  which  at  the  time 
belong  to  it,  and  are  in  use  as  appur- 
tenances. *  *  *  A  man  sells  a  dwell- 
ing-house with  windows  then  looking 
into  his  own  adjacent  lands.  There 
can  be  no  doubt  that  the  grant  carries 
with  it  the  right  to  the  enjoyment  of  the 
light  to  those  windows ;  and  that  the 
grantor  cannot,  by  building  on  his  ad- 
jacent land,  entitle  himself  to  obstruct 
the  light,  or  close  up  the  windows. 
•  •  ♦  In  truth,  every  grant  of  a  thing 
naturally  and  necessarily  imports  a 
grant  of  it,  as  it  actually  exists,  unless 
the  contrary  is  provided  for." 

Sydney  Bxddlk. 
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ISAAC  STROUSE  ».  HENRY  N.  WHITTLESEY,  Jr. 

The  defendant  was  driving  through  a  city  street  in  the  evening,  on  the  right 

hand  side  of  the  street,  at  a  moderate  speed,  and  in  passing  a  team  standing  on  the 

same  side  of  the  road  was  compelled  to  turn  into  the  middle  of  the  street,  and  in 
Vol.  XXIV.- 
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so  doing  necessarily  occupied  about  two  and  a  half  feet  of  the  left  hand  side  of  the 
street.  In  thus  passing  around  the  standing  team  he  came  into  collision  with  the 
plaintifTs  yehicle  which  was  coming  towards  him.  There  was  ample  room  for 
both  teams,  but  neither  driver  discovered  the  other  till  the  moment  of  collision,  and 
both  the  plaintiff  and  defendant  were  using  ordinary  care.  Heldf  that  the  defend- 
ant was  not  liable  for  the  damage. 

Such  a  case  is  one  merely  of  misfortune  and  accident,  where  each  party  must 
sustain  the  damage  which  happens  to  befall  him. 

Trespass  on  the  case,  for  an  injury  by  the  negligent  driving 
of  the  defendant ;  brought  to  the  Court  of  Common  Pleas  of  New 
Haven  county.  Facts  found  and  case  reserved  for  advice.  The 
case  is  sufficiently  stated  in  the  opinion. 

Driscoll  and  Asher,  for  the  plaintiff. 

Wright  and  ff,  L,  Sarrison,  for  the  defendant. 

Phelps,  J. — The  record  in  this  case  presents  a  very  clear  case 
of  injury  without  proof  of  such  negligence  as  renders  the  defend- 
ant legally  responsible.  The  plaintiff  and  defendant  were  passing 
in  opposite  directions  through  Orange  street,  in  the  city  of  New 
Haven  in  the  evening,  both  driving  at  moderate  speed,  and  in  the 
exercise  of  such  care  as  is  ordinarily  observed  by  drivers,  and  each 
on  the  proper  side  of  the  street.  The  street  is  twenty-six  feet  wide 
at  the  place  of  contact.  Of  that  space  eight  feet  on  the  side  the 
defendant  was  driving  was  occupied  by  a  standing  team.  He  turned 
into  the  middle  of  the  street  only  so  far  as  was  reasonably  neces- 
sary to  pass  the  standing  wagon,  and  in  so  doing  occupied  two  feet 
and  four  inches  beyond  the  centre  line  of  the  street.  He  did  not 
discover  the  plaintiff's  vehicle  until  the  instant  of  the  collision. 
The  plaintiff  had  the  remainder  of  the  street,  ten  feet  and  eight 
inches,  which  was  double  the  room  which  he  actually  required. 

Each  party  followed  the  rule  which  required  him  to  keep  to  the 
right  hand  side  of  the  way,  and  but  for  the  standing  team  no  colli- 
sion would  have  occurred.  The  defendant  had  a  right  to  pass  that 
team,  and  if  necessary  for  that  purpose,  to  cross  the  centre  line  of 
the  street,  provided  he  observed  proper  care  in  doing  so,  and  saw 
tliat  sufficient  room  was  reserved  for  any  team  to  pass  in  safety 
which  might  be  coming  from  the  opposite  direction.  He  appears 
from  the  finding  to  have  done  his  duty  in  this  respect,  and  the  facts 
disclose  a  case  of  misfortune  and  accident,  without  negligence  or 
fault,  in  which  the  parties  must  respectively  sustain  the  damage 
which  happened  to  befall  them. 
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We  advise  the  Court  of  Common  Pleas  to  render  judgment  for 
the  defendant. 


We  pablish  the  foregoing  case  because 
it  covers,  and,  as  we  think,  correctly 
decides  an  important  question  of  law  ; 
one  that  occurs  almost  hourly  in  some 
portion  of  our  widely -extended  country. 
And  there  seems  to  be  some  kind  of  im- 
pression among  the  profession, both  here 
nn<i  in  England,  that  one  may  become 
liable  to  an  action  of  trespass  for  direct 
injarj  to  another,  either  by  falling  ac- 
cidentally upon  him,  or  baring  his 
horses  or  team  rush  upon  him,  in  the 
%treet,  er^n  where  he  is  guilty  of  no 
negligence.  Wo  infer  the  existence  of 
tills  impression,  as  we  have  just  stated, 
from  the  continued  institution  of  actions 
jf  this  character,  as  will  be  sufficiently 
ipparent  from  the  principal  case,  and 
the  recent  case  of  Holmes  and  Wife  v. 
ifatker^  in  the  Court  of  Exchequer, 
June  24lh  1875,  23  W.  R.  869,  where 
ihe  question  is  rery  learnedly  discussed 
both  bf  the  court  and  bar.  After  dis- 
cussing the  matter  at  some  length, 
Bramwell,  B.,  reaches  the  conclusion 
that  when  the  damage  is  inflicted  by 
direct  force,  and  the  defendant  had  no 
purpose  of  doing  the  act,  and  was  guilty 
of  no  negligence,  no  action  will  lie. 
In  this  case  the  defendant  was  in  the 
carriage  with  his  driver,  and  *^  the 
horses  were  startled  by  a  dog,  and,  with- 
out aof  fault  of  the  defendant  or  the 
p'oom,  became  unmanageable  and  ran 
away  down  the  street.  The  groom  re- 
quested the  defendant  to  sit  still  and  not 
to  interfere  in  any  way.  On  reaching 
the  end  of  the  street,  where  it  was 
crossed  by  another,  the  horses  swerved 
to  the  right,  and  were  in  danger  of  run- 
ning into  a  shop  window  ;  the  driver 
thereupon  attempted  .to  turn  them  still 
more  to  the  right,  in  order  to  make 
them  go  down  the  cross  street,"  which 
vould  have  avoided  the  accident ;  but 
only  partially  succeeding;,  they  ran 
against  ''  the  female  plaintiff  and  caused 
Ikt  serious  iigury."     A  majority  of  the 


court  considered  the  act  of  the  groom  to 
be  that  of  the  defendant,  as  he  was 
present  and  made  no  dissent.  Cleab- 
DT,  B.,  said  :  '*  The  act  of  the  groom  in 
guiding  the  horses  was  not  the  act  of 
the  defendant ;"  but  all  agreed,  as  there 
was  no  wrong  intent  and  no  ncgligenco 
or  want  of  proper  and  judicious  effort 
to  escape  doing  the  injury,  or  any  in- 
jury to  any  one,  there  could  be  no  re- 
covery. Baron  Bramwell,  than  whom 
no  living  judge  is  more  expert  in  hitting 
the  exact  point  of  all  cases  before  him, 
said :  **  For  the  convenience  of  man- 
kind, in  carrying  on  the  affairs  of  life, 
people,  as  they  go  along  roads,  must 
expect  and  put  up  with  such  inischief  as 
reasonable  care  on  the  part  of  others 
cannot  avoid,  otherwise  we  should  have 
actions  every  time  a  dress,  or  even  a 
freshly-painted  door,  is  splashed  by  a 
passing  vehicle.**  The  question  was 
early  considered,  in  Vincent  v.  Steinhour, 
7  Vt.  62,  with  the  conclusion  that  no 
action  can  be  maintained  where  the  in- 
jury comjilained  of  results  from  un- 
avoidable accident,  and  no  blame  is 
imputable.  Williams,  Ch.  J.,  gave  a 
most  satisfactory  opinion,  citing  many 
illustrations,  and  the  following  cases : 
Gibbons  v.  Pepper,  4  Mod.  405  ;  Wake- 
man  V.  Robinson,  2  Bing.  213  ;  Goodman 
V.  Tat/lor,  5  C.  &  P.  410,  and  some 
others. 

There  is  an  important  point  ruled  in 
the  English  case,  that  the  defendant  is 
not  liable  for  doing  all  he  can  in  such 
case  to  ward  off  injury  from  any  one, 
even  though  in  consequence  the  blow 
ultimately  falls  upon  one  who  would 
have  escaped  if  no  such  efforts  had  been 
made.  It  is  like  the  case  of  the  squib 
in  Scott  V.  Shepherd,  2  W.  Bl.  892  ;  2 
Sm.  L.  C.  210.  Fletcher  v.  Riflands,  L. 
Bcp.,  1  Exch.  286,  and  Hammark  v. 
Mhlte,  11  C.  B.  N.  S.  588,  are  author- 
ities for  the  defendant  in  this  class  of 
actions.  I.  F.  R. 
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Supreme  Court  of  Appeals  of  Virginia^ 

SPRINKLE  V.  HAYWORTH  bt  al.> 

Testator  deyised  to  his  wife  absolutely  all  his  estate,  real  and  personal.  The 
irife  died  two  days  after  his  death,  intestate.  Bill  is  filed  by  testator's  heirs  and 
next  of  kin  to  set  up  a  parol  agreement  between  testator  and  his  wife,  that,  at  the 
death  of  wife,  the  property  was  to  be  equally  divided  between  the  two  families. 
Heldf  unless /ratuf  is  alleged  and  proved,  no  such  trust  can  be  set  up  by  parol. 

The  limitation  over,  being  of  what  was  left  at  death  of  wife,  could  not  be 
enforced,  even  if  it  had  been  expressly  limited  on  the  face  of  the  will,  as  such  a 
limitation  would  be  repugnant  to  the  absolute  devise  and  void. 

Appeal  from  the  Circuit  Court  of  Smyth  county. 

A.  B.  Sprinkle,  the  testator,  and  his  vrife,  having  by  their  joint 
industry  amassed  quite  a  large  fortune,  and  never  having  had  any 
children,  it  was  their  wish  and  intention,  often  expressed,  that 
whatever  of  their  property  might  be  left  unexpended  and  undis- 
posed of  at  the  death  of  the  survivor  of  them,  should  be  divided 
into  moieties,  one  of  which  should  go  to  the  family  or  collateral 
heirs  of  the  husband,  and  the  other  to  the  family  or  collateral  heirs 
of  the  wife.  The  husband  died  on  the  19th  of  January  1870. 
The  wife  survived  him  only  a  day  or  two ;  having  died  on  tho 
21st  of  January  1870.  She  appeared  to  have  been  in  usual  health 
at  the  time  of  his  death,  but  almost  at  once  became  paralyzed,  and 
remained  so,  and  generally  unconscious,  until  her  death. 

By  his  will  he  left  his  entire  estate  to  his  wife  absolutely.  She 
died  without  leaving  a  will,  not  having  been  in  a  condition  to  make 
one  in  the  short  interval  between  his  death  and  hers. 

The  bill  in  the  present  case  was  then  filed  by  the  heirs  at  law 
and  next  of  kin  of  the  husband  against  the  heirs  at  law  and  next 
of  kin  of  the  wife,  for  the  purpose  of  setting  up  and  enforcing  the 
alleged  parol  understanding  and  agreement  between  the  husband 
and  wife,  for  the  equal  division  of  the  estate  of  the  husband  left 
at  the  death  of  the  wife,  between  their  two  families  as  aforesaid. 

Some  of  the  defendants  filed  their  answers  to  the  bill ;  in  which 
they  denied  that  there  was  any  such  understanding  and  agreement 
between  said  Sprinkle  and  wife. 

The  court  decreed  that  plaintiffs  were  not  entitled  to  recover 
and  would  then  have  dismissed  the  bill ;  but  it  appearing  that  the 
property  had  been  rented  out  under  the  order  of  court,  and  that 

^  We  are  indebted  to  Mr.  Gilmore,  counsel  for  the  appellees,  for  the  report  of  this 
case. — Ed's.  Am.  Law  Rbo. 


SPRINKLE  V.  HAYWORTH.  87 

the  transaction  on  that  account  remained  unsettled,  the  cause  was 
retained  for  the  purpose  of  such  settlement,  whereupon  plaintiffs 
took  this  appeal. 

J?.  A.  Richardson  and  J.  W,  ^  J,  P.  Sheffet/,  for  the  appel- 
lants, cited  Perry  on  Trusts,  sects.  74,  75,  77,  82,  96 ;  Sanders 
on  Uses  14,  218,  (2  Am.  edit.) ;  Fleming  v.  DonohuBj  5  Ohio 
2.50;  Bank  of  United  States  v.  Carringtony  7  Leigh  576 ;  Wal- 
raven  v.  Lock^  2  P.  &  H.  549 ;  2  Story's  Eq.  Juris.,  sects.  20, 
32,  44,  57,  781 ;  1  Blackst.  Comm.  92 ;  3  Greenleaf  on  Ev.,  sect. 
365 ;  Oldham  v.  Litchford,  2  Vern.  506 ;  Drakeford  v.  Wilks,  3 
Atk.  539 :  Podmore  v.  Gu^ning^  2  Sim.  644 ;  Barrell  v.  ffanrickj 
42  Ala.  60. 

John  W.  Johnston  and  James  H.  Gilmore,  for  appellees,  cited 
Wright  v.  PuckeU,  22  Gratt.  374 ;  Pierces  Heirs  v.  Catrony  23 
Grattan  597 ;  Browne  on  Statute  of  Frauds,  sects.  84,  94,  96 ; 
Perry  on  Trusts,  sect.  94,  p.  65 ;  Gilbert's  Forum  Romanum  by 
Tyler  328,  329;  Hare  v.  Shearwood,  1  Ves.  241;  McCor- 
muik  V.  GrogaUy  4  English  and  Irish  Appeals  (1869-70)  82 ; 
Devenish  v.  BaineSy  Finch's  Prec.  in  Chanc,  case  3,  p.  5 ;  Red- 
field  on  Wills,  part  1,  sect.  39,  pi.  6,  letter  d,  top  of  page  546-7  ; 
Ibid,  sect.  38,  pi.  39,  pp.  527,  528 ;  Greenleaf  on  E v.,  vol.  1, 
sects.  289,  290 ;  Perry  on  Trusts,  sect.  115,  pp.  88,  89 ;  May  v. 
Joynesy  20  Gratt.  692. 

The  opinion  of  the  court  was  delivered  by 

MoNCURE,  President. — There  never  was  a  will  more  plainly 
written,  or  one  on  the  face  of  which  there  was  less  room  for  doubt  or 
difficulty  in  the  construction  of  it,  than  the  one  we  now  have  before 
us.  The  language  of  the  second  clause  is:  '^  I  will  and  bequeath  to 
my  beloved  wife,  Phoebe,  all  my  estate  of  which  I  may  die  pos- 
sessed, both  real  and  personal,  of  every  description  whatsoever ; 
she  having  aided  me  in  making  all  that  I  have.  My  desire  and 
vill  is  that  she  shall  own,  absolutely,  everything  that  I  may  die 
possessed  of.**  Could  language  be  more  comprehensive  or  em- 
phatic to  invest  the  wife  with  the  largest  possible  interest  in,  and 
power  over,  the  estate  of  the  husband  ?  But  to  make  it  still  more 
plain,  if  possible,  the  testator  proceeds  in  the  last  clause  to  say: 
"  As  my  wife  is  hereby  made  my  heir  and  sole  devisee,  I  hereby 
constitute  and  appoint  her  the  executrix  of  this  my  last  will  and 
testament,  and  desire  that  she  shall  not  be  required  to  give  any 
official  bond." 
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And  yet,  plain  as  is  this  written  will,  the  plaintiffs  contend  that 
it  ought  not  to  be  carried  into  effect  as  it  is  written  ;  that  there 
was  a  parol  understanding  and  agreement  between  the  husband 
and  wife,  in  virtue  of  which  the  plaintiffs,  his  heirs  at  law  and 
next  of  kin,  are  entitled  to  one  moiety  of  the  estate  left  at  his 
death. 

There  could  be  no  valid  and  binding  agreement  between  husband 
and  wife,  as  she  was  not  a  competent  contracting  party.  Suppose 
there  was  in  fact  such  an  understanding  between  them  as  the  plain- 
tiffs contend  for  ;  could  effect  be  given  to  it,  contrary  to  the  plain 
and  express  language  of  the  written  will  ? 

To  give  it  such  effect,  would  seem  to  be  clearly  inadmissible,  for 
several  reasons  ;  First,  because,  by  the  common  law,  it  is  a  general 
rule  that  a  written  instrument  cannot  be  varied  or  contradicted  by 
parol  evidence ;  and  there  is  nothing  in  this  case  to  make  it  an 
exception  to  the  general  rule ;  Secondly,  because  such  an  effect 
would  be  contrary  to  the  spirit  and  true  intent  and  meaning  of  the 
Statute  of  Frauds,  Code,  p.  985,  ch.  140,  sect.  1.  And,  Thirdly, 
because  it  would  be  contrary  to  the  Statute  of  Wills,  Code,  p.  887, 
ch.  112,  sect.  1 ;  Id.,  p.  910,  ch.  118,  sect.  4  ;  which  declares,  that 
"  no  will  shall  be  valid  unless  it  be  in  writing,  and  signed  by  the 
testator,  or  by  some  other  person  in  his  presence  and  by  his  direc- 
tion, in  such  manner  as  to  make  it  manifest  that  the  name  is  in> 
tended  as  a  signature  ;  and  moreover,  unless  it  be  wholly  written 
by  the  testator,  the  signature  shall  be  made,  or  the  will  acknow- 
ledged by  him  in  the  presence  of  at  least  two  competent  witnesses, 
present  at  the  same  time;  and  such  witnesses  shall  subscribe  the 
will  in  the  presence  of  the  testator ;  but  no  form  of  attestation 
shall  be  necessary."  And  sect.  8th  ;  which  declares  that  "  no  will 
or  codicil,  or  any  part  thereof,  shall  be  revoked,  unless  under  the 
preceding  section  (in  regard  to  revocation  by  marriage),  or  by  a 
subsequent  will  or  codicil,  or  by  some  writing  declaring  an  inten- 
tion to  revoke  the  same,  and  executed  in  the  manner  in  which  a 
will  is  required  to  be  executed,  or  by  the  testator,  or  some  person 
in  his  presence  and  by  his  direction,  cutting,  tearing,  burning,  ob- 
literating, cancelling  or  destroying  the  same,  or  the  signature 
thereto,  with  the  intent  to  revoke."  It  would  be  strange  if,  after 
all  this  care  taken  by  the  legislature  to  prevent  fraud  in  the  mak- 
ing and  revocation  of  wills,  a  will,  solemnly  made  in  strict  and 
literal  pursuance  of  all  the  requisitions  of  the  statute,  could  be 
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annulled  and  destroyed  bj  loose  declarations  of  the  testator,  testi- 
fied to  chiefly  by  interested  parties. 

A  great  deal  was  said  in  the  argument  about  the  omission  in  our 
statute  of  the  7th  sect,  of  the  English  Statute  of  Frauds,  which 
declares,  that,  ^*  all  declarations  or  creations  of  trust  and  confidence 
of  any  lands,  &c.,  shall  be  manifested  and  proved  by  some  writing 
signed  by  the  party,*'  &c.,  and  it  was  argued  that  while  under  the 
English  statute,  such  a  trust  as  is  attempted  to  be  set  up  in  this 
case  would  be  invalid,  it  is  valid  in  this  state,  for  the  reason  afore- 
said. 

Certainly  a  resulting  trust  is  not  even  within  the  English  Statute 
of  Frauds,  and  of  course  Is  not  within  ours.  Indeed  the  8th  sect. 
of  the  English  statute,  which  is  also  omitted  in  ours,  expressly  ex- 
cludes resulting  trusts  from  the  operation  of  the  statute.  The  case 
of  the  Bank  of  U,  S.  v.  Carrington,  ^c,  7  Lieigh  666,  referred  to 
in  the  argument,  was  a  case  of  resulting  trust..  There  are  other 
trusts  not  strictly  coming  under  the  denomination  of  resulting 
trusts,  which  are  not  within  the  statute.  Tucker,  P.,  enumerates 
many  of  them,  in  his  opinion  in  the  case  just  cited.  And  in  1 
Lomax  Dig.,  top  page  233,  all  these  trusts  are  considered  under 
the  denomination  of  **  implied,  resulting  and  constructive  trusts." 
For  peculiar  reasons  they  are  excluded  from  the  operation  of  the 
statute. 

But  without  attempting  to  define  these  several  trusts,  or  to  give 
the  reason  why  they  are  not  embraced  within  the  Statute  of  Frauds, 
or  to  state  the  effect,  if  any,  of  the  omission  in  our  statute  of  the  7th 
sect,  of  the  English  Statute  of  Frauds,  we  think  we  can  safely  say, 
that  even  under  our  Statute  of  Frauds,  if  there  were  no  other 
statute  or  law  to  prevent  it,  siKsh  a  parol  understanding  or  agree- 
ment as  is  set  up  in  the  bill,  however  well  proved  it  may  have  been, 
would  be  insufficient  to  contradict  or  invalidate  a  will  so  plainly 
written  as  is  the  will  in  this  case.  It  could  not  have  that  ^ect  as 
a  parol  declaration  or  creation  of  trust,  for  to  give  it  such  an  effect 
would  be  to  subvert  the  statute.  The  most  solemn  wills  and  deeds 
could  then  be  annulled  by  loose  parol  declarations  under  the  name 
of  trusts.  The  danger  of  admitting  such  declarations  for  such  a 
purpose,  was  demonstrated  in  Oox,  ^c.  v.  Cox,  decided  by  this  court 
a  few  days  ago.  Even  in  the  case  of  a  resulting  trust,  the  proofs 
ought  to  be  very  clear,  if  the  trust  does  not  arise  on  the  face  of  the 
deei  itself.  Opinion  of  Brockenbrough,  J.,  in  the  Bank  of  U. 
S.  Y,  Carrington,  ^c,  7  Leigh  576,  and  the  cases  cited  by  him. 
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We  do  not  mean  to  admit,  however,  that  there  is  any  difference  in 
effect,  between  the  English  Statute  of  Frauds  and  ours  arising  from 
the  omission  in  the  latter  of  the  7th  and  8th  sects,  of  the  former. 
That  is  a  question  which  is  unnecessary,  and  not  intended  to  be 
decided  in  this  case. 

However  that  may  be,  we  think  the  Statute  of  Wills,  as  before 
shown,  plainly  forbids  that  a  parol  will,  whether  in  the  form  of  a 
trust  or  otherwise,  shall  be  set  up  and  established,  especially  when 
there  is  a  written  will  to  the  contrary,  which  has  been  executed 
and  established  in  strict  pursuance  of  the  statute. 

To  be  sure  fraud  may  have  the  effect  of  setting  aside  a  deed  or 
will,  or  converting  a  grantee  or  devisee  into  a  trustee  for  the  bene- 
fit of  others.  The  fraud  which  suffices  to  lay  a  foundation  for  such 
a  trust  is  not  simply  that  fraud  which  is  involved  in  every  deliber- 
ate breach  of  contract.  The  true  rule  seems  to  be,  that  there  must 
have  been  an  original  misrepresentation,  by  means  of  which  the 
legal  title  was  obtained,  an  original  intention  to  circumvent,  and 
get  a  better  bargain  by  the  confidence  reposed.  Thus,  as  has  been 
held  in  many  cases,  if  a  man  procure  a  certain  devise  to  be  made 
to  himself  by  representing  to  the  testator  that  he  will  see  it  applied 
to  the  trust  purposes  contemplated  by  the  latter,  he  will  be  held 
a  trustee  for  those  purposes.  Brown  on  the  Statute  of  Frauds, 
§  94.  See  also  Gilbert's  Forum  Romanum  328-9.  There  is  a 
very  recent  case  of  the  very  highest  authority  in  the  English  books, 
which  was  referred  to  in  the  argument  of  this  case  by  the  counsel 
for  the  appellees,  and  which  very  strongly  illustrates  the  law  on 
the  branch  of  the  subject  we  are  now  considering.  We  mean  Mc- 
Cormick  v.  Grogan,  decided  by  the  House  of  Lords  in  1869,  and 
reported  in  the  Law  Reports,  English  and  Irish  Appeal  Gases, 
vol.  4,  p.  82.  The  Gourt  of  Appeal  in  Ireland  had  reversed  a 
decretal  order  of  the  Lord  Chancellor  there,  and  the  House  of 
Lords  .affirmed  the  decision  of  the  Court  of  Appeal.  It  does  not 
appear  that  there  was  any  dissent  from  that  decision  in  the  House 
of  Lords.  Lord  Chancellor  Hatherley  and  Lord  Westbury  deli- 
vered seriatim  opinions  in  the  case,  and  Lord  Cairns  expressed  his 
entire  concurrfence  in  their  opinions.  We  will  have  occasion  to 
refer  to  that  case  again.  We  will  now  notice  only  so  much  of  it 
as  relates  to  the  branch  of  the  subject  we  are  now  considering. 
The  Lord  Chancellor,  after  stating  several  cases  in  which  a  devisee 
had  been  held  to  be  a  trustee,  upon  parol  proof  of  a  fraud  com- 
mitted by  him  in  procuring  the  devise,  thus  proceeds  :  ^'  But  this 
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doctrine  evidently  requires  to  be  carefully  restricted  within  proper 
limits.  It  is  in  itself  a  doctrine  which  involves  a  wide  departure 
from  the  policy  which  induced  the  legislature  to  pass  the  Statute 
of  Frauds,  and  it  is  only  in  clear  cases  of  fraud  that  the  doctrine 
has  been  applied,  cases  in  which  the  court  has  been  persuaded  that 
there  has  been  a  fraudulent  inducement  held  out  on  the  part  of  the 
apparent  beneficiary  in  order  to  lead  the  testator  to  confide  to  him 
the  duty  which  he  so  undertook  to  perform."  And  Lord  West- 
bury  said  :  "  the  jurisdiction  which  is  invoked  here  by  the  appel- 
ant is  founded  altogether  on  personal  fraud.  It  is  a  jurisdiction 
by  which  a  court  of  equity,  proceeding  on  the  ground  of  fraud, 
converts  the  party  who  has  committed  it  into  a  trustee  for  the  party 
who  is  injured  by  that  fraud.  Now,  being  a  jurisdiction  founded 
on  personal  fraud,  it  is  incumbent  on  the  court  to  see  that  a  fraud, 
a  malu9  animus,  is  proved  by  the  clearest  and  most  indisputable 
evidence."  Much  more  was  said  by  his  lordship  which  bears  on 
the  point  now  under  consideration ;  but.  for  the  present  we  will 
quote  no  more  from  the  case. 

In  this  case  certainly  there  is  not  a  particle  of  proof,  nor  is  it 
pretended  that  there  was  any  fraud  on  the  part  of  the  devisee  to 
induce  the  devise ;  nor  that  she  would  not,  if  she  had  lived  long 
enough,  have  made  such  a  disposition  of  the  property  as  is  now 
claimed  by  the  appellants  ;  not  in  discharge  of  an  obligation  which 
could  be  enforced  in  a  court  of  law  or  equity,  but  as  a  voluntary 
act,  in  pursuance  of  what  she  no  doubt  believed  were  the  wishes 
of  her  husband. 

We  are  therefore  of  opinion  that  the  parol  evidence  in  this  case 
was  inadmissible  to  alter  or  contradict  the  will,  or  set  up  a  trust 
under  the  same. 

We  are  also  of  opinion,  that  even  if  the  evidence  were  admissi- 
ble, it  would  be  insufficient  to  prove  such  a  trust  as  is  claimed  in 
this  case.  The  will  itself,  certainly,  shows  the  intention  of  the 
testator  more  plainly  than  the  parol  declarations  made  by  the  tes- 
tator and  his  wife,  testified  to,  as  they  chiefly  are,  by  interested 
parties.  The  will,  as  we  have  seen,  is  very  plainly  expressed  ;  as 
if  the  testator  was  careful  to  exclude  the  idea  that  his  wife  should 
be  considered  as  holding  the  property  for  the  benefit,  ultimately, 
of  the  heirs  of  the  two  families  respectively,  according  to  the  claim 
set  up  in  this  suit,  and  not  for  her  own  exclusive  and  absolute  use. 
If,  really,  the  testator  had  intended  to  give  these  two  families,  or 
either  of  them,  any  interest  in  remainder  in  his  estate,  he  would 
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have  done  so  expressly  in  his  will.  He  would,  for  example,  have 
given  a  moiety  of  his  estate  to  his  wife  absolutely,  and  the  other 
moiety  to  her  for  life,  with  remainder  to  his  own  right  heirs  and 
next  of  kin.  That  he  did  not  plainly  do  so,  which  he  could  so 
easily  have  done,  is  strong,  if  not  conclusive,  evidence  to  show 
that  he  did  not  intend  to  do  so.  He  was  not  taken  by  surprise  by 
death.  His  will  was  well  and  carefully  prepared,  obviously  by  a 
lawyer,  more  than  a  year  before  his  death ;  and  is,  in  substance, 
the  same  with  a  will  which  he  had  executed  seventeen  or  eighteen 
years  before.  It  was  his  deliberate  and  cherished  purpose  to  make 
it  as  he  did  ;  and  he  meant  what  he  said ;  whatever  may  have 
been  his  wishes  in  regard  to  the  distribution  of  any  of  the  property 
which  might  remain  unexpended  or  undisposed  of  at  her  death, 
those  wishes  were  altogether  subordinate  to  his  main  intention, 
to  leave  all  his  estate  of  which  he  might  die  possessed,  both  real 
and  personal,  of  every  description  whatsoever,  to  his  wife ;  and 
that  she  should  own  absolutely  everything  that  he  might  die  pos- 
sessed of.  Though  sometimes  advised  to  name  in  his  will,  his 
wishes  in  regard  to  the  ultimate  distribution  of  the  property  which 
might  be  left  at  his  wife's  death,  he  carefully  avoided  doing  so,  lest 
his  wife  might  thereby  be  restrained  and  limited  in  some  degree  in 
the  use  and  enjoyment  of  the  property.  If  he  had  survived  her, 
th%  property  would  certainly  have  been  his  absolutely,  to  dispose 
of  as  he  pleased,  and  he  could  not  have  been  restrained  in  such 
disposition  by  his  heirs  at  law  or  those  of  his  wife,  upon  the  ground 
of  any  trust  in  their  favor  arising  from  the  loose  conversation  be- 
tween him  and  his  wife  or  otherwise.  As  she  survived  him  he 
intended  to  leave  her  in  his  place ;  and  to  give  her  the  property 
and  all  power  over  it  to  the  same  absolute  extent  to  which  he 
would  have  held  and  enjoyed  it  had  he  been  the  survivor.  He- did 
not  know  how  long  she  would  live,  nor  what  occasion  she  might 
have  for  the  use  of  the  property  after  his  death,  and  therefore  he 
gave  it  to  her  absolutely.  He  had  perfect  confidence  in  her,  and 
was  willing  to  give  it  to  her  absolutely ;  trusting  and  believing 
that  she  would  do  what  was  right  when  she  came  to  dispose  of 
of  what  property  might  remain  undisposed  of  at  her  death.  [The 
learned  judge  here  proceeds  to  discuss  the  testimony  filed  in  the 
case  and  to  urge  its  unsatisfactory  nature,  all  which  T^e  omit.] 

The  Virginia  case  to  which  we  refer  is  that  of  May  v.  Joynes^ 
^c,  20  Gratt.  692,  decided  by  this  court  in  1857,  but  not  reported 
until  1871.     The  following  is  the  marginal  abstract  of  the  case  by 
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the  reporter :  *'  Testator  says,  I  give  to  my  beloved  and  excellent 
wife,  subject  to  the  provisions  hereafter  declared,  my  whole  estate, 
real  and  personal,  and  especially  all  real  estate  which  I  may  here- 
after acquire,  to  have  during  her  life^  but  with  full  power  to  make 
sale  of  any  part  of  the  said  estate,  and  to  convey  absolute  title  to 
the  purchasers ;  and  use  the  purchase-money  for  investment  or  any 
purpose  that  she  pleases  ;  with  only  this  restriction,  that  whatever 
remains  at  her  death  shall,  after  paying  any  debts  she  may  owe, 
or  any  legacies  she  may  leave,  be  divided  as  follows :  there  are 
then  limitations  to  his  children  and  grandchildren.  Held^  The 
wife  takes  a  fee  simple  in  the  real,  and  an  absolute  property  in  the 
personal,  estate,  and  the  limitation  over  of  whatever  remains  at 
her  death  is  inconsistent  with,  and  repugnant  to,  such  fee  simple 
and  absolute  property  in  said  real  and  personal  estate,  and  fails 
for  uncertainty."  Allen,  P.,  delivered  the  opinion  of  the  court, 
in  which  all  the  other  judges  but  Samuels,  J.,  concurred.  The 
case  was  very  ably  argued  by  distinguished  counsel,  and  their 
arguments  are  fully  reported.  They  refer  to  all  the  material 
authorities  bearing  on  the  interesting  question  involved  in  the  case, 
vhichwas:  whether  a  remainder  over,  limited  on  an  express  estate 
for  life,  was  rendered  invalid  by  a  power  of  disposition  given  to 
the  tenant  for  life  for  her  own  use  over  the  principal  of  the  estate, 
or  any  part  of  it  ? 

We  think  that  case  was  a  much  stronger  one  in  favor  of  the 
limitation  over  than  this  case  is.     For  there,  the  estate  on  which 

the  limitation  depended  was  an  express  estate  for  life ;  while  here, 

*   •  

It  IS  a  fee  simple  and  absolute  estate.  There,  the  limitation  over 
^as  expressed  in  the  will.  Here,  there  is  no  allusion  whatever  to 
^t  m  the  will.  If  the  limitation  over  in  that  case  was  repugnant 
to4he  estate  given  to  the  wife,  ci  fortiori  the  limitation  over  in 
this  case  was  repugnant  to  the  estate  given  to  the  wife. 

If  the  testator  had  foreseen  the  death  of  his  wife  so  soon  after 
"is  death,  without  having  time  or  opportunity,  or  being  in  a  condi- 
tion, to  make  a  will,  or  had  thought  of  such  a  contingency  as 
likely  to  take  place,  he  would  no  doubt  have  provided  for  it  by  his 
^ill,  and  disposed  of  the  property  among  the  heirs  of  both  parties, 
according  to  what  he  knew  to  be  the  wishes  of  both  in  such  an 
event.  But  he  made  no  such  provision ;  and  whatever  may  have 
o€en  the  cause  of  the  omission,  this  court  cannot  supply  it.  To  do 
^)  would  be  to  make  a  will  for  the  testator,  and  not  to  construe 
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and  give  effect  to  the  will  as  imide  by  himself.     The  latter  is  our 
only  legitimate  oiSce.     The  former  is  beyond  our  power. 

In  every  view  of  the  case,  therefore,  we  are  of  opinion  that 
there  is  no  error  in  the  decree  appealed  from,  and  that  it  ought  to 
be  affirmed. 


The  foregoing  opinion  discusses  moxiy 
of  the  same  questions  involved  in  the 
case  of  Dowd  v.  Tucker ,  anttf  vol.  14, 
p.  477.  Our  note  to  the  latter  case 
renders  it  improper  to  pass  over  the 
same  grounds  which  we  have  already 
there  sufficiently  considered.  But  we 
are  gratified  to  be  able  to  present  the 
profession  the  views  of  an  experienced 
judge  more  in  detail  than  was  attempted 
in  the  former  case.  The  grounds  of  the 
present  decision  are  far  more  obvious 
and  familiar  to  the  profession  than  those 
in  the  former  case,  since  every  lawyer, 
at  the  present  day,  comprehends  at  first 
blush  the  general  rule  of  law,  that  a 
will,  made  under  a  statute  requiring  nil 
wills  to  be  in  writing,  and  executed  be- 
fore witnesses,  cannot  be  controlled  by 
any  oral  understanding  with  the  testator 
in  regard  to  the  ultimate  disposition  of 
the  estate  embraced.  It  would,  as  urged 
by  the  learned  judge,  in  his  opinion  in  the 
principal  case,  be  a  virtual  repeal  of  the 
statute,  to  allow  the  instrument  to  be  en- 
larged, or  in  any  way  controlled,  by  ex- 
traneous testimony.  But  the  exceptions 
to  this  general  rule,  founded  upon  either 
fraud,  or  trust  in  procuring  the  will,  in 
the  particular  form  in  which  it  was  exe- 
cuted, through  assurances  made  by  in- 
terested parties  under  it,  to  use  the 
estate  for  the  benefit  of  others  not  named 
in  the  instrument,  but  intended  by  the 
testator  to  derive  a  benefit  through  the 
beneficiary  named  in  it,  are  far  more 
difiicult  to  define.  These  exceptions  are 
the  same,  and  founded  upon  precisely 
the  same  principles,  with  the  similar  ex- 
ceptions under  the  Statute  of  Frauds. 
They  rest  upon  an  implied  trust  grow- 
ing out  of  an  attempted  fraud.  The 
principle  involved  is,  that  the  courts 


will  not  allow  any  one  to  wrest  the  pro- 
visions of  the  statute,  to  the  accom- 
plishment of  injustice,  through  the  lit- 
eral application  of  the  terms  of  the 
same  contrary  to  its  spirit  and  intent. 
The  principle  is  one  which  meets  with 
much  contradiction  and  criticism  from 
those  who  desire  to  be  left  in  pojssession 
of  their  ill-gotten  gains ;  but  it  still 
maintains  its  ground  against  all  the 
irony  and  reproach  heaped  upon  it.  So 
long  as  the  courts  base  their  exceptions 
to    statutes  upon  the  prevention  of  at- 

.  tempted  frauds,  the  public  and  the  pro- 
fession are  not  likely  to  make  any  loud 
remonstrances,  however  loudly  sciol- 
ists and  interested  parties  may  remon- 
strate. There  will  always  be  found 
some  men  in  all  professions  ready  to 
sacrifice  Justice  to  symmetry,  but  in  a 
healthy  state  of  public  sentiment  they 
will  have  few  followers. 

It  is  upon  the  grounds  before  stated 

•  that  courts  of  equity  in  England  have 
controlled  even  the  probate  of  wills 
when  fraudulently  obtained :  Gingeli  v. 
Horny  9  Simons  539  ;  Lord  Habd- 
wiCKB,  in  Barnfsly  v.  Powel^  1  Vcs., 
sen.  119,  284,  287.  But  this  will  now 
be  done,  after  probate,  only  in  very>  ex- 
treme cases,  and  where  otherwise  there 
would  be  no  remedy  for  the  injustice 
otherwise  perpetrated.  The  question  is 
extensively  discussed  in  Allen  v.  Mac- 
pherson,  1  Phill.  C  C.  133,  by  Lord 
Lyndhurst,  Chancellor ;  and  the  judg- 1 
ment  affirmed  in  the  House  of  Lords  : : 
1  Ho.  Lds.  C.  191,  where  Lord  Lynd- 
hurst thus  enumerates  the  cases  in 
which  the  courts  of  equity  will  inter- 
yen  e  in  questions  of  construction,  or 
where  the  party  is  named  as  trustee,  and 
where  the  Court  of  Probate  could  afford 
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DO  adeqo&te  remedj,  or  where  one  the  testator.  See  3  Redfield  on  Wills 
name  is  frandalently  inserted  in  the  59,  60,  where  the  question  is  further  dis- 
will  in  the  place  of  another  intended  by     cussed.  I.  F.  R. 


United  States  District  Courts  Western  District  of  Missouri. 
UNITED  STATES  v.  ADLER  &  FURST. 

The  offence  of  failing  to  efface  and  obliterate  the  marks,  stamps  and  brands  re< 
qoired  by  law  to  be  upon  a  package  of  distilled  spirits  at  the  time  of  emptying  the 
ptckige  is  complete  without  any  intent  to  defraud,  or  any  purpose  to  violate  the 
law. 

If  a  person  causes  a  package  of  distilled  spirits  to  be  emptied,  it  is  a  personal 
daty  resting  upon  him  to  see  that  the  marks,  stamps  and  brands  thereon,  are  effaced 
and  obliterated  at  the  time  the  package  is  emptied,  and  responsibility  for  a  failnre 
to  perform  this  duty  cannot  be  shifted  from  himself  by  directing  another  to  do  the 
same  for  him. 

The  owners  and  operators  of  a  rectifying  establishment  engaging  hands,  furnish- 
ing materials  and  receiring  the  profits  of  the  business,  may  be  said  to  cause  the 
emptying  the  distilled  spirits  used  in  their  business  by  those  in  their  employ. 

A  principal,  who  causes  a  package  of  distilled  spirits  to  be  emptied  by  an  em- 
ployee, is  bound  to  see  that  the  marks,  stamps  and  brands  thereon  are  effaced  and 
obliterated  at  the  time  the  same  is  emptied.  If  he  trusts  the  performance  of  this 
duty  to  an  employee,  he  does  so  at  his  peril,  and  if  the  employee  fails  to  do  it, 
such  failure  is  equally  the  failure  of  the  principal. 

This  was  an  indictment  charging  that  defendants  did  empty,  or 
caused  to  be  emptied,  certain  casks,  or  packages  of  distilled  spirits, 
without  defacing  or  obliterating  the  stamps,  marks  and  brands 
thereupon,  at  the  time  of  emptyirtg  thereof. 

The  testimony  showed  that  defendants  were  rectifiers  at  St. 
Joseph ;  that  the  process  of  rectifying  was  carried  on  by  two  em- 
ployees of  the  firm,  at  a  house  some  three  or  four  blocks  away  from 
the  firm's  regular  place  of  business ;  that  these  employees,  Henry 
Eorf  and  Charles  Jagau,  did  all  the  work  of  emptying,  and  that 
defendants  were  neither  of  them  present  except  on  a  few  occasions ; 
that  a  large  number  of  packages  of  spirits  were  received  from  the 
distillery  of  Edward  Sheehan  &  Son,  and  emptied  by  these  em- 
ployees, and  that  the  stamps  of  these  packages  reappeared  on 
packages  subsequently  sold  by  Sheehan  &  Son  to  other  parties. 

One  of  the  employees,  Korf,  stated  on  the  witness  stand  that  he 
and  Jagau  stole  the  stamps  from  these  packages,  and  returned  them 
to  the  distillery  without  the  knowledge  of  defendants. 

James.  S.  Botsford  and  H,  B.  Johnson^  for  the  United  States. 

Chester  H,  Krum  and  Jeff.  C.  Chandler,  for  the  defendi^nts. 
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Ererbl,  J.,  charged  the  jury  as  follows: — Under  a  statute  of 
the  United  States  regarding  internal  revenue,  Adler  &  Furst,  the 
defendants,  have  been  indicted  for  failing  to  deface  and  obliterate 
from  casks  or  packages  of  distilled  spirits,  at  the  time  of  emptying, 
marks,  brands  and  stamps  required  by  law  to  be  thereon.  The 
indictment,  in  fifty-eight  counts,  charges  this  offence,  varying  in 
manner  and  the  packages  regarding  which  the  omission  occurred, 
80  as  to  meet  the  testimony  in  the  case.  The  United  States  Stat- 
utes, in  sect.  3324,  under  which  the  indictment  has  been  found, 
provide  that  "  every  person  who  empties  or  draws  off,  or  causes  to 
be  emptied  or  drawn  off,  any  distilled  spirits  from  a  cask  or  pack- 
age bearing  any  mark,  brand  or  stamp  required  by  law,  shall  at 
the  time  of  emptying  such  cask  or  package,  efface  or  obliterate  said 
mark,  stamp  or  brand.  *  *  *  Every  person  who  fails  to  efface  and 
obliterate  said  mark,  stamp  or  brand  at  the  time  of  emptying  such 
cask  or  package,  shall  be  deemed  guilty  of  felony,  and  shall  be 
fined,  etc." 

I  have  cited  such  parts  of  the  section  only  as  bear  directly  upon 
the  issues.  You  will  observe,  in  the  first  place,  that  the  section 
begins  with  declaring  it  to  be  the  duty  of  every  person  whcf 
empties  or  draws  off,  or  causes  to  be  emptied  or  drawn  off,  any 
spirits,  at  the  time  of  emptying  such  cask  or  package,  to  efface 
and  obliterate  said  mark,  stamp  or  brand.  The  object  of  the  pro- 
vision obviously  was  to  secure  the  destruction  of  the  mark,  stamp 
or  brand  at  the  time  of  emptying ;  and  the  words  ^^  shall  efface 
and  obliterate ''  are  apt  words  to  express  that  intention.  The 
language,  "at  the  time  of  emptying  such  cask  or  package,'*  leaves 
no  room  for  construction  as  to  the  time  when  the  act  of  effacing 
and  obliterating  is  to  be  done.  It  must  be  done  at  the  time  of 
emptying  and  at  no  other  time.  The  object  in  so  providing  was 
no  doubt  to  prevent  the  opportunity  of  defrauding  the  government 
by  an  improper  use  of  the  package  or  stamps,  or  both.  The  law, 
however,  will  not  require  an  impossibility,  and  if  a  case  was  pre- 
sented in  which  the  person  whose  duty  the  law  makes  it  to  efface 
and  obliterate,  without  any  fault  of  his  own,  was  prevented  from 
the  discharge  of  the  duty  imposed  on  him,  the  law  might  excuse 
him.  Such  a  case,  however,  is  not  before  you,  for  there  is  no  evi- 
dence tending  to  show  even  that  the  party  upon  whom  the  obliga- 
tion to  "obliterate  and  efface**  rested  was  in  any  way  interfered 
with  or  prevented  from  doing  so.  But  the  important  inquiry  is, 
upon  ^hom,  under  the  testimony  before  you,  did  the  law  impose 
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the  duty  of  cancelling  and  effacing  ?  Was  it  upon  Adler  &  Furst, 
the  defendants?  And  if  so,  are  they  responsible  for  the  acts  of 
their  employees  ?  In  reading  the  clause  of  the  section  pronounc- 
ing the  penalty  as  a  separate  and  distinct  part  of  the  section, 
countenance  may  be  found  for  the  construction  that  the  penalty 
was  denounced  against  the  person  only  who  did  the  act  of  empty- 
ing. A  close  examination  of  the  language  of  the  part  of  the 
section  denouncing  the  penalty  shows  beyond  a  doubt  that  it  refers 
to  the  duty  which  the  section  in  its  beginning  imposes,  for  it  pro- 
vides that  every  person  who  fails  t(^  efface  and  obliterate  said 
mark,  stamp  or  brand  at  the  time  of  emptying,  etc. 

As  we  have  already  seen,  the  provisions  of  the  section  imposing 
the  duty  to  efface  and  obliterate  is  of  such  mark,  brand  or  stamp 
only,  as  are  required  by  law  to  be  upon  casks  or  packages,  and 
hence  the  language  in  the  penalty  clause — ^said  mark,  stamp  or 
brand.  To  read  the  penalty  clause  without  reference  to  the  pre- 
ceding one  would  leave  us  without  any  designation  as  to  what 
mark,  brand  or  stamp  the  law  is  applicable  to.  To  read  the  provi- 
sion providing  the  penalty,  in  connection  with  the  clause  imposing 
the  duty  of  effacing  and  obliterating  such  mark,  brand  or  stamp 
required  by  law  to  be  upon  casks  and  packages,  gives  us  an  intelli- 
gent reading  of  the  statute. 

But  it  does  more.  The  construing  of  the  duty  and  penalty 
clause  together  enables  us  to  ascertain  to  whom  the  statute  applies, 
namely :  to  "  every  person  who,  empties  or  draws  off,  or  causes 
to  be  emptied  or  drawn  off,  any  distilled  spirits.''  Such  a  con- 
struction, in  entire  harmony  with  the  provisions  of  the  statute, 
accomplishes  its  evident  object  to  hold  those  responsible,  among 
others,  who  cause  the  drawing  off.  This  leads  us  to  the  question 
under  the  evidence  whether  a  person  or  partnership  engaged  in 
rectifying  and  employing  persons  who  empty  distilled  spirits  from 
casks  and  packages  bearing  marks,  brands  and  stamps  required 
thereon  by  law,  can  bo  said  to  cause  the  emptying  or  drawing  off 
of  such  spirits.  The  owners,  possessors  and  operators  of  a  rectify- 
ing establishment  engaging  hands,  furnishing  the  materials  and 
receiving  its  products,  may  be  said  to  cause  the  emptying  of  spirits 
used  in  their  business  by  those  in  their  emplo3\  And  any  failure 
on  their  part  to  efface  and  obliterate  marks,  stamps  or  brands  at 
the  time  of  emptying  casks  or  packages  of  distilled  spirits  on  which 
cask  or  package  marks,  stamps  and  brands  were  required  by  law, 
or  cause  the  same  to  be  done,  such  person  or  persons  so  causing 
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the  emptying  without  effacing  or  obliterating  such  mark,  brand  or 
stamp  is  amenable  to  the  law.  The  jury  are  instructed  that  if 
they  find  from  the  evidence  that  Adler  &  Furst  were  rectifiers  and 
carrying  on  a  rectifying  establishment  in  the  Western  District  of 
Missouri ;  that  they  emptied  or  caused  to  be  emptied  by  their  em- 
ployees, as  explained,  any  distilled  spirits  from  casks  or  packages 
bearing  any  mark,  brand  or  stamp  required  by  law,  and  failed  to 
eiface  and  obliterate  said  mark,  stamp  or  brand,  at  the  time  of 
emptying  such  cask  or  package,  as  charged  in  the  indictment,  they 
should  find  the  defendants  guilty,  otherwise  acquit.  It  was  the 
duty  of  Adler  &  Furst,  the  defendants,  to  eiface  or  obliterate  the 
marks,  brands  and  stamps  on  emptying,  or  cause  it  to  be  done,  and 
the  failure  of  their  employees  to  do  what  the  law  imposes  as  a  duty 
on  them  does  not  excuse  them. 

Verdict,  "  Guilty  on  all  counts  except  the  first." 


The  offence  charged  in  this  case  is  a 
felony.  The  important  question  dis- 
cussed by  counsel  and  decided  by  the 
court  was  whether  the  accused  could  be 
guilty  without  a  criminal  intent.  The 
broad  principle  was  ably  maintained  by 
the  counsel  for  defendants  that  there 
can  be  no  crime  punishable  by  law,  un- 
less there  has  been  a  criminal  act  or 
omission,  and  a  criminal  or  unlawful 
intent,  and  this  we  find  laid  down  as 
a  fundamental  principle  of  criminal 
law :  United  State*  r.  Thomasson,  4 
Biss.  99  ;  Giltner  v.  Gotham,  4  McLean 
402.  On  the  other  hand  the  counsel 
for  the  government  maintained  that, 
criminal  intent  was  no  element  of  the 
statutory  offence,  and  need  not  exist  to 
render  it  complete.  There  has  been  no 
adjudication  of  the  precise  question  aris- 
ing upon  this  statute,  but  general  prin- 
ciples were  relied  on  as  asserted  in 
numerous  authorities :  United  States  v. 
Toiflor,  5  McLean  242 ;  United  J^atea 
V.  Distilled  Spirits,  3  Ben.  552  ;  Hunter 
t.  State,  1  Head  160;  Cliquot^s  Cham- 
pagne, 3  Wall.  140;  United  States  v. 
Whiskey,  U  Int.  Rev.  Rcc.  94 ;  United 
States  V.  Ten  Barrels,  1 1  Int.  Rev.  Rec. 
5;  Story  on  Partnership,  ?  166  ;  Story 
on  Agency,  2  ^^^  ;  Collier  on  Partner- 
ship, i  459. 


The  view  maintained  bv  the  counsel 
for  the  government  and  sanctioned  by 
the  court,  is  not  only  in  harmony  with 
the  plain  wording  of  the  statute,  bat 
derives  support  from  many  kindred  pro- 
visions of  the  revenue  laws  of  the  United 
States  and  from  their  general  spirit  and 
policy.  It  may  be  profitable  to  make 
brief  reference  to  some  of  the  provisions. 
Section  3169  punishes  the  failure  by 
any  revenue  officer  to  report  to  his  next 
superior  officer  and  to  the  Commissioner 
of  Internal  Revenue  his  knowledge  or 
information  of  all  violations  of  the  reve- 
nue laws  of  the  United  States  or  of 
frauds  committed  against  the  United 
States  under  such  revenue  laws.  Sec- 
tion 3242  punishes  rectifiers,  wholesale 
liquor  dealers,  retail  liquor  dealers,  and 
manufacturers  of  stills  failing  to  pay 
their  special  taxes.  Section  3239  pun- 
ishes a  failure  through  negligence  to  con- 
spicuously post  special  tax  stamp.  Sec- 
tion 3258  punishes  the  failure  of  any 
person  having  any  still  or  distilling  ap- 
paratus set  up  to  register  the  same  with 
the  collector.  Section  3259  punishes 
every  distiller  and  rectifier  failing  to 
give  notice  to  iho  collector  of  the  com- 
mencement of  his  business.  Section 
3260  punishes  the  failure  of  every  dis- 
tUler  to  give  a  bond.     Section  8279 
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ponUhes  the/aifure  of  every  distiller 
and  rectifier  to  place  a  sign  on  his 
house.  Section  3318  punishes  the /ail- 
ure  of  ererv  rectifier  and  wholesale 
liquor  dealer  to  keep  books  or  to  make 
entries  therein.  Section  3340  punishes 
the  failure  of  every  brewer  to  keep 
books.  Section  3342  punishes  the  fail- 
ure of  a  brewer  to  affix  and  cancel  the 
stamps  on  beer  kegs. 

The  provision  of  the  statute  which  was 
drawn  in  question  in  the  above  reported 
case  belongs  to  the  same  class  of  provi- 
sions as  those  noted  above,  and  they 
all  form  a  part  of  that  system  of  con- 
ventional rules  adopted  by  the  gov- 
ernment for  the  collection  of  the  reve- 
nue necessary  to  its  existence  and  per- 


petuity. These  rules  should  be  liber- 
ally construed  so  as  to  advance  the 
high  purpose  for  which  they  were  en- 
acted :  United  States  v.  Twenty-eight 
CaeeSf  2  Ben.  63 :  Cliquat^a  Champagne, 
3  Wall.  144  ;  Taylor  v.  United  Siaiet, 
3  How.  210.  The  fact  that  the  of- 
fence is  declared  by  the  statute  to  be  a 
felony,  does  not  change  thcfconstruction 
which  it  should  otherwise  receive  :  Uni- 
ted States  V.  Stoats,  8  How.  41 ;  United 
States  V.  Thmpson,  6  McLean  56.  The 
distinction  between  folonies  and  misde- 
meanors is,  under  Federal  legislation 
end  in  the  Federal  courts,  more  nominal 
than  real  or  practical. 

H.  B.  John  BON. 


Untied  States  District  Courts  Western  District  of  Missouri. 

UNITED  STATES  ».  BITTINGER. 

A  person  is  a  witness  within  the  meaning  of  the  statute  (Revised  Statutes  U.  S., 
{  5399)  who  has  been  designated  as  such  either  by  the  issuance  of  a  subpoena  or 
by  the  endorsement  of  his  name  on  a  complaint.  The  subpoena  need  not  have 
been  served. 

A  case  is  pending  in  a  court  of  the  United  States  in  contemplation  of  said 
statute,  when  a  complaint  is  lodged  with  the  United  States  Commissioner  charging 
a  violation  of  the  laws  of  the  United  States. 

Before  any  one  can  be  said  to  have  endeavored  to  corruptly  induence  a  witness, 
he  mnst  have  known  that  the  witness  had  been  properly  designated  as  such. 

This  was  an  indictmcDt  drawn  under  section  5399  of  the  Re- 
vised Statutes : 

"  Every  person  who  corruptly,  or  hy  threats  or  force,  endeavors 
to  influence,  intimidate  or  impede  any  witness  or  officer  in  any  court 
of  the  United  States  in  the  discharge  of  his  duty,  or  corruptly  or 
by  threats  or  force  obstructs  or  impedes,  or  endeavors  to  obstruct 
or  impede,  the  due  administration  of  justice  therein,  shall  be  pun- 
ished," &c. 

James  S.  Botsford  and  H.  B,  Johnson^  for  the  United  States. 

Willard  P.  Hall  and  Jeff.  0.  Chandler^  for  the  defendant. 

Erekel,  J.,  charged  the  jury  as  follows  : — The  statute  aims  at 
defining  two  classes  of  offences ;  first,  the  endeavor  to  improperly 
influence,  intimidate  or  impede  a  witness  or  officer  in  the  discharge 
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of  a  duty  m  any  court  of  the  United  States  by  corrupt  means, 
such  as  bribery,  or  by  threats  or  force. 

It  contemplates  a  case  in  which  an  attempt  is  made  to  directly 
interfere  with  a  witness,  and  to  improperly  and  illegally  influence 
him.  A  witness,  in  the  meaning  of  the  statute  and  under  the 
evidence  in  this  case,  will  be  taken  by  you  to  be  a  person  for  whom 
a  subpoena  had  issued  on  part  of  the  United  States  to  appear 
before  a  U.  S.  Commissioner  to  testify  on  a  charge  for  violation  of 
the  laws  of  the  United  States.  A  case,  under  the  evidence  before 
you,  is  pending  in  a  court  of  the  United  States,  when  a  complaint 
is  lodged  with  a  U.  S.  Commissioner  charging  a  violation  of  the 
laws  of  the  United  States. 

Before  any  one  can  be  said  to  have  endeavored  to  corruptly  in- 
fluence a  witness,  he  must  have  known  that  the  witness  had  been 
designated  by  the  U.  S.  District  Attorney,  or  the  Commissioner, 
as  one  to  be  used' as  a  witness. 

The  designation  may  be  by  the  issuing  of  a  subpoena,  or  by  the 
endorsement  of  his  name  on  a  complaint,  designating  the  witness 
by  name,  as  such. 

If  the  jury  shall  be  satisfied  from  the  evidence,  that  defendant 
Bittinger  knew  that  a  subpoena  had  been  issued  for  Ferdinand 
Rendelman,  or  that  Bendelman's  name  was  endorsed  on  a  com- 
plaint charging  the  defendant  named  therein  with  an  offence 
against  the  laws  of  the  United  States,  and  if  they  shall  further 
find  that  he  corruptly  influenced  the  said  Rendelman  to  secrete, 
or  so  dispose  of  himself  as  to  prevent  process  to  be  served  on  him, 
and  if  the  jury  shall  further  find  that  Rendelman  had  knowledge 
that  such  was  the  intention  and  object  of  the  defendant,  they 
should  find  the  defendant  guilty  under  the  first  count  of  the  indict- 
ment. 

If  the  jury  shall  find  that  no  steps  had  been  taken,  either  by 
the  U.  S.  District  Attorney  or  the  U.  S.  Commissioner,  to  desig- 
nate said  Rendelman  as  a  witness,  either  by  an  endorsement  of 
liis  name  on  the  complaint,  or  the  issuing  of  a  subpoena,  or  that 
the  defendant  had  no  knowledge  that  said  Rendelman  had  been  so 
designated  as  a  witness,  before  the  alleged  interference,  you  should 
find  the  defendant  not  guilty  under  said  first  count. 

The  second  class  of  off^ences  which  the  section  of  the  law  cited 
denounces,  is  "  corruptly,  or  by  threats  or  force,  obstructs  or  im- 
pedes, or  endeavors  to  obstruct  or  impede,  the  due  administration 
of  justice." 
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No  particular  class  of  persons  are  named  in  this  last  clause. 
The  words  ^'  influence  and  intimidate/'  employed  in  the  first  clause, 
are  dropped,  and  ''due  administration  of  justice  in  court"  added, 
showing  an  intention  to  extend  the  application  of  the  statute. 

Applying  the  provisions  last  quoted  to  the  2d,  8d,  4th  and  5th 
counts  of  the  indictment,  it  will  be  necessary  for  you  to  find  that 
the  defendant,  Bittinger,  did  some  act  or  acts  which  obstructed  or  ' 
impeded  the  due  administration  of  justice. 

We  have  seen,  so  far  as  an  interference  with  a  witness  who  had 
a  duty  in  the  United  States  court  to  discharge  is  concerned,  the 
ofTence  comes  within  the  first  subdivision  of  the  act.  This  being 
the  case,  the  defendant,  in  order  to  be  found  guilty  of  obstructing 
the  due  administration  of  justice  in  any  court  of  the  United  States, 
must  have  done,  if  not  more,  at  least  some  act  or  acts  in  addition 
to  those  specified  in  the  first  subdivision  of  the  statute  we  are  con- 
sidering, in  order  to  find  him  guilty  of  having  corruptly  obstructed 
the  due  administration  of  justice. 

There  seems  to  be  no  other  act  of  the  defendant  interfering 
with  the  due  administration  of  justice  testified  to,  than  his  inter- 
ference with  the  witness  Bendelman,  and  unless  this  interference 
can  be  construed  into  an  obstruction  of  the  due  iadministration  of 
justice,  there  would  seem  to  be  no  evidence  supporting  the  last  four 
counts  of  the  indictment.  It  would  be,  to  say  the  least,  a  very 
doubtful  construction,  to  seek  to  bring  the  offence  from  under  the 
first  and  more  definite  description,  for  the  purpose  of  applying  the 
more  general  provision  to  the  second  class  of  offences,  and  you  are 
not  to  do  so  unless  you  are  satisfied  the  testimony  in  the  case  will 
justify  it.  You  will  have  to  determine  from  the  evidence  whether 
a  case  is  made  out  against  the  defendant  on  the  1st,  or  the  2d,  3d, 
4th  and  5th  counts  of  the  indictment.  These  last  four  counts 
charge  the  corruptly  endeavoring  to  obstruct  and  impede  the  due 
administration  of  justice  before  the  U.  S.  Commissioner  and  in  the 
District  Court. 

There  IS  but  one  offence  charged  to  have  been  committed,  and 
it  is  your  duty  to  say,  if  you  find  the  defendant  guilty,  under  what 
count  of  the  indictment,  bearing  in  mind,  that  the  first  count 
charges  the  corrupt  interference  with  the  witness,  and  the  four  last 
the  corrupt  obstiTiction  of  the  administration  of  justice  in  the  Dis- 
trict Court  Verdict,  "  Guilty  on  all  the  counts.'' 

The  principal  1ef;al  point  made  by  the     that,  as  the  statute  only  punishes   the 
^feno;  in  the  above  reported  case  was,     corrupt  inflaeocing  of  a  witness  in  fhe 
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discharge  of  his  duty,  the  witness  mast 
have  had  a  duti/  resting  npon  him  which 
could  only  have  been  imposed  by  the 
service  of  a  subpcena.  In  the  case  of 
77ie  State  t.  Keyes,  8  Vt.  57,  Chief 
Justice  Redfield,  decided  that  if  a 
person  knew  ho  was  to  be  a  witness  in 
a  public  prosecution  he  was  not  only  a 
witness,  bat  was  in  duty  bound  not  to 
secrete  himself,  so  as  to  prevent  the  ser- 
vice of  process,  and  the  authorities  seem 


to  be  conclusive  to  the  effect  that  process 
need  not  actually  have  been  served  : 
State  V.  Carpenter,  20  Vt.  9  :  State  t. 
Earljff  3  Harrington  562 ;  2  Wharton 
on  Crim.  Law  (7th  ed.),  {  2287  ;  4 
Black.  Com.  126 ;  1  Bish.  Criminal 
Law,  2  665  ;  1  Russell  on  Crimes  IBS  ; 
2  Bish.  Crim.  Pro.,  {  897  ;  Common- 
wealth V.  Reyn  Ids,  14  Gray  87  ;  State 
T.  Biebusch,  32  Mo.  276. 

H.  B.  Johnson. 
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SUPREME  COURT  OF  INDIANA.^ 

COURT  OF  APPEALS  OF  MARYLAND.' 

SUPREME  COURT  OF  PENNSYLVANIA.* 

SUPREME  COURT  OF  VERMONT.* 


Arbitration  and  Award. 

Umpire. — By  a  parol  agreement  to  submit  a  matter  m  controversj  to 
the  arbitration  of  two  persons,  it  was  stipulated  that,  in  case  they  o^nld 
not  agree,  they  should  select  an  umpire,  and  that  the  decision  of  such 
umpire  and  any  of  said  arbitrators  should  be  final,  &o.  Held,  that  the 
decision  of  the  umpire  was  all  that  was  required.  If  one  or  both  the 
arbitrators  had  agreed  with  him,  it  would  still  have  been  the  decision  of 
the  umpire  :  San  ford  et  cU.  y.  Wood,  49  Ind. 

Bankruptcy. 

Plea  of. — Plea  in  bar  that  since  the  commencement  of  suit,  the  de- 
fendants had  been  adjudged  bankrupts,  and  the  plaintiff  had  proved  its 
debt  in  bankruptcy,  and  that  the  bankruptcy  proceedings  were  still 
pending.  Held,  bad  on  general  demurrer:  Brandon  Manvfacturtng 
Co.  V.  Frazer,  47  Vt. 

Bills  and  Notes. 

Partnership —  Want  oj  Authority — Defence  against  Bond  fide  Holders, 
— Adams,  a  partner  of  Moorehead  &  Co.,  drew  a  note  in  favor  of  Whit- 
ten  &  Co.,  of  whom  also  he  was  a  member,  and,  after  it  was  endorsed  by 
the  payees,  endorsed  the  name  of  Moorehead  &  Co. ;  the  note  was  sold 
to  the  plaintiff  by  a  known  bill-broker.  Held,  that  these  circumstances 
were  not  notice  to  the  plaintiff  that  the  endorsement  was  without  author- 
ity :  Moorehead  v.  Gilmore,  77  Pa 

>  From  Jas.  B.  Black,  Esq.,  Reporter;  to  appear  in  49  Indiana  Reports. 
«  From  J.  Shaaf  Stockett,  Esq.,  Reporter  ;  to  appear  m  41  Maryland  Reports. 

*  From  P.  Frazer  Smith,  Esq.,  Reporter  ,  to  appear  in  77  Pa.  Stale  Reports 

*  From  Hon.  J.  W.  Rowell,  Reporter  ;  to  appear  in  47  Vermont  Reports. 


ABSTRACTS  OF  RECENT  DECISIONS.  53 

If  the  note  had  been  offered  by  Whitten  &  Co.,  that  would  have  been 
notice  that  Moorehead  &  Co.  were  merely  accommodation  eDdoners,  and 
safficieat  to  pat  the  plaint ifftf  upon  inquiry :  Jd. 

The  broker  was  the  agent  ot*  Whitten  &  Co.  to  sell,  and  not  of  the 
plaintiff  to  buy ;  plaintiff  was  not  bound  to  inquire  by  whom  he  was 
employed,  nor  would  the  broker,  if  asked,  be  bound  to  inform  him :  Id. 

Each  partner  has  the  same  right  to  raise  money  for  the  use  of  the 
firm  by  endorsemeut  of  negotiable  paper  as  to  do  so  by  means  of  paper 
already  issued,  and  the  public  is  not  affected  by  the  private  restriction 
OQ  the  power  of  each  partner :  Id. 

On  the  face  of  the  note,  it  had  come  to  Moorehead  &  Co.,  by  endorse- 
meat  of  Whitten  &  Co. ;  that  it  was  originally  given  by  Adams  for  his 
iadividual  debt  was  immaterial.  The  presumption  was  that  the  endorse- 
ment of  Moorehead  &  Co.  was  in  the  usual  course  of  business :  Id. 

Nothing  but  clear  evidence  of  knowledge  or  notice,  fraud  or  maid 
fides  can  impeach  the  primd  facie  title  of  the  holder  of  negotiable 
paper  taken  before  maturity  :  Id. 

Note  taken  in  Payment  of  a  Pre- existing  Debt. — One  who  takes  a 
negotiable  note  before  maturity,  at  its  full  value,  in  payment  of  a  pre- 
existing debt,  in  good  faith,  and  without  notice  of  anything  that  would 
invalidate  it  in  the  hands  of  the  payee,  is  a  hon/l  fide  holder  for  value, 
and  not  affected  by  any  equities  existing  between  the  original  parties : 
RmeU  V.  Splater^  47  Vt. 

Warrant  of  Attorney  to  confeM  Judgment  destroys  Negotiahilily. — 
A  note  payable  to  order  with  interest,  with  an  addition  **  in  case  of  non- 
payment at  maturity,  five  per  cent,  collection  fees  to  be  added ;"  with 
warrant  of  attorney  to  enter  judgment  for  amount  of  the  note  and  the 
five  per  cent.,  with  costs  of  suit,  release  of  errors,  without  stay  of  execu- 
tion, waiving  exemption,  inquisition  and  condemnation,  and  to  sell  on 
fi  fa :  Held,  not  negotiable,  by  reason  of  the  warrant  of  attorney  con- 
tained in  it :  Sioeeney  v.  Thickstun^  77  Pa. 

Broker.     See    Usage. 

For  Sale  of  Real  Estate — Right  to  Commission. — Where  the  owner 
of  real  estate  agreed  with  a  real  estate  J^roker  that  he  would  pay  him  a 
certain  amount  if  he  would  find  a  purchaser  within  a  reasonable  time, 
who  would  pay  a  certain  price  for  his  real  estate,  if  within  such  time  the 
broker  procured  such  purchaser,  he  was  entitled  to  recover  his  commis- 
sion, though  the  owner  of  the  real  estate  sold  the  same  before  the  broker 
found  the  purchaser  :  Lane  v.  Albright,  49  Ind. 

Common  Carrier. 

Owners  of  Tow-boats  are  not. — The  owners  of  a  tow-boat  are  not 
common  carriers ;  in  an  action  by  them  for  towing  barges  where,  under 
a  plea  of  set-off  and  payment,  the  defendant  alleged  that  the  tow  was 
lost  by  the  negligence  of  the  owners  of  the  boat,  the  burden  was  on 
bim  to  show  such  negligence :  Hays  v.  Miliar^  77  Pa. 

The  defendant  having  given  evidence  tending  to  show  that  the  loss 
was  from  the  negligence  of  the  plaintiff's  pilot  and  engineer,  evidence 
that  those  officers  were  competent,  skilful  and  careful,  was  inadmissible : 
Id. 

A  master  is  responsible   for  the  negligence  of  his  servants  in  the 
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course  of  tbeir  empIojineDt,  without  regard  to  their  character  for  care 
or  skill;  except  iu  the  case  of  fellow-servaDt^,  or  of  a  servant  employed 
by  him  iu  some  indepeudeDt  work.  Wheu  an  act  or  omission  of  de- 
fendant is  proved,  whether  it  be  actionable  negligence,  is  to  be  deter- 
mined by  the  character  of  the  act  or  omission,  not  by  the  defendant's 
character  for  care  and  caution  :  Id, 

Bill  of  Lading —  Construction  of. — Where  a  railroad  company  received 
freight  to  be  transported  partly  by  rail  and  partly  by  water,  and  it  was 
stipulated  iA  the  bill  of  lading,  that  *'  it  is  especially  agreed  and  under- 
stood that  the  company  is  not  responsible  *  *  *  for  loss  or  damage  on 
the  lakes  or  rivers,  unless  it  can  be  shown  that  such  damage  or  loss  oc- 
curred through  the  negligence  or  default  of  the  agents  of  the  company ;'' 
and  the  freight,  after  being  carried  by  the  defendant,  was  placed  upon 
a  wharf-boat,  awaiting  the  arrival  of  a  packet  wherein  to  ship  it,  and  the 
wharf-boat  sunk  without  the  fault  of  the  railroad  company,  and  the 
freight  was  lost.  Held,  that  the  loss  was  not  one  occurring  on  the  lakes 
and  rivers  within  the  meaning  of  the  bill  of  lading.  Held,  also,  that 
the  bill  of  lading  should  be  construed  to  mean,  that  the  carrier  was  not 
to  be  responsible,  in  the  absence  of  negligence,  for  loss  or  damage 
occurring  in  the  navigation  of  the  lakes  or  rivers  :  Tlie  St.  L.  <Sc  S  E- 
Railway  Co.  v.  Smuck  et  al.y  49  Ind. 

Conflict  op  Laws. 

Foreign  Judgment  for  Alimony — Service  by  Publication. — A  judg- 
ment for  alimony  rendered  in  another  state,  where  the  only  notice  to  the 
defendant  was  by  publication,  and  he  did  not  appear,  and  the  record 
does  not  show  that  he  was  a  resident  of  that  state,  can  have  no  force  io 
this  state :  Middleworth  et  ux,  v.  McDowell^  49  Ind. 

Contract.     See  l/sage. 

Whether  Entire  or  Separate — Rescission —  Custom. — Defendant  bought 
4000  barrels  of  oil  from  plaintiff,  and  eight  similar  papers  of  same  date 
were  executed  by  them,  each  for  the  delivery  of  500  barrels  on  the  last 
day  of  consecutive  months,  payment  to  be  made  on  each  delivery. 
Held,  not  to  be  an  entire  contract :   Morgan  v.  McKee,  77  Pa. 

The  plaintiff,  on  demand,  refused  to  deliver  the  oil  due  on  one  of  the 
appointed  days;  the  defendant  on  the  next  day  for  delivery,  gave  notice 
of  rescission,  on  the  ground  of  the  previous  default.  Held,  the  plain- 
tiff might  recover  for  refusal  of  defendant  to  accept  and  pay  for  the  oil 
which  was  tendered  on  the  days  appointed  for  the  subsequent  deliv- 
eries :  Id. 

The  right  to  rescind  a  contract  must  be  exercised  within  a  reasonable 
time  after  the  breach.     What  is  a  reasonable  time,  is  for  the  court :  Id. 

Evidence  was  inadmissible,  that  at  the  time  of  the  purchase  it  was 
agreed  that  it  was  an  entire  contract,  and  that  the  several  papers  were 
executed  with  that  understanding  and  according  to  the  custom  of  the 
trade :  Id, 

Novation. — C.  purchased  the  defendant's  millinery  goods,  and  in. part 
consideration  thereof,  agreed  to  pay  the  defendant's  debt  to  the  plaintiff. 
C.  thereupon  wrote  the  plaintiff  that  her  husband  proposed  to  give  his 
note  on  six  months  for  said  debt,  and  the  plaintiff  replied,  accepting  the 
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proposition  The  note  was  never  given,  bat  C.  made  remittances  to  the 
plaintiff  from  time  to  time,  to  apply  on  said  debt.  Held,  a  mere  accord, 
and  that  the  defendant  was  not  thereby  discharged  from  the  balance  of 
the  debt :  Riaing  v.  Ovrnimings^  47  V t. 

Waiver  of  a  promise  to  pay  the  debt  of  another  that  is  without  con- 
sideration and  within  the  Statute  of  Frauds,  or  refusal  to  receive  such 
payment,  does  not  discharge  the  original  debtor :  Id, 

Covenant.     See  Lease. 

Criminal  Law. 

Evidence — Character  of  Perton  assaulted, — To  make  it  competent  for 
a  party  complained  of  for  assault  and  battery,  to  show  that  the  person 
assaulted  was  quarrelsome  and  fractious,  he  must  show  that  he  had 
knowledge  of  such  fact ;  for  the  theory  upon  which  such  evidence  is 
admitted  is,  the  influence  which  such  knowledge  may  be  supposed  to 
exert  upon  the  conduct  of  the  party  in  preventing  or  repelling  an 
assault :  State  v.  Meader^  47  Vt. 

Custom.     See  Contract;  Evidence;    Usage. 

Debtor  and  Creditoe.     See  Bills  and  Notes;  Contract. 

Application  of  Payments. — Payments  made  to  a  creditor  holding  de- 
mands both  due  and  undue,  without  direction  by  the  debtor  as  to  their 
application,  must,  ordinarily,  be  first  applied  by  the  creditor  upon  the 
demands  due  :   Early  v.  Flannery^  47  Vt. 

Dower.     See  Husband  and  Wife, 

Duress. 

Duress  of  Imprisonment — Rescission  of  Contract. — If  one,  claiming 
tbat  he  has  purchased  property,  but  knowing  that  he  has  not,  maliciously, 
and  without  probable  cause,  sues  out  a  writ  in  trover  for  it,  for  the  pur- 
pose of  frightening  and  coercing  the  owner  to  sell  it  to  him ;  and  the 
owner,  being  a  man  of  ordinary  firmness,  is  thereby  induced,  through 
fear  of  arrest  and  imprisonment,  to  make  such  sale,  the  Scale  is  void  for 
daress  of  imprisonment.  Held^  that  it  was  not  necessary,  to  make  the 
defence  of  duress  of  imprisonment  available,  that  the  pretended  vendor 
should  have  offered  to  rescind  the  contract,  and  return  a  note  given  for 
the  purchase-money  :  BroumeU  v.  Talcott,  47  Vt. 

Avoidance  of  Promise  for. — A  promise  extorted  by  terror  or  violence, 
whether  on  the  part  of  the  person  to  whom  the  promise  or  obligation  is 
made  or  that  of  his  agent,  may  be  avoided  on  the  ground  of  duress : 
BhsK  v.  Broum,  49  Ind. 

If  a  party  execute  an  instrument  from  a  well-grounded  fear  of  illegal 
imprisonment,  he  may  avoid  it  on  the  ground  of  duress  :  Id, 

To  a  suit  upon  a  promissory  note,  it  is  a  good  answer  to  allege  that 
the  plaintiff  induced  the  defendant  to  go  with  him  to  a  secluded  place, 
snd  there  accused  the  defendant  of  having  performed  an  abortion  upon 
tbe  plaintiff's  wife,  and  that  a  certain  person  who  was  then  present  was 
so  officer,  having  power  to  arrest  and  imprison  the  defendant,  and  that 
the  plaintiff  there  threatened  the  defendant  with  immediate  arrest  and 
imprisonment,  unless  the  note  in  suit  was  made,  and  fearing  such  arrest 
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the  defendant  made  the  note,  and  that  he  had  never  committed  the 
crime  charged :  Id, 

Equity. 

Apportionment  of  Expense  of  Repairs  among  Joint  Owners  of  Waters 
power — Costs, — It  is  the  proper  exercise  of  equity  jurisdiction,  to  appor- 
tion among  parties  having  a  common  interest  in  the  use  of  a  waterpower, 
and  on  whom  rests  a  common  duty  of  maintaining  the  dam  which 
creates  the  power,  the  hurden  and  expense  of  such  duty  :  Sanborn  v. 
Braley,  4,1  Vt. 

One-third  of  the  orator's  costs  of  taking  testimony  disallowed,  because 
of  unnecessary  prolixity  :  Id. 

Evidence.     See  Criminal  Law;  Husband  and  Wife;   Usage. 

Wheii  Parol  Evulence  is  admissible  in  cases  of  Written  Contracts. — 
While  parol  evidence  is  inadmissible  to  alter,  vary  or  contradict  a  writ- 
ten contract,  it  is  admissible  to  prove  an  independent  collateral  fact 
about  which  the  written  contract  is  silent:  Fasting  v.  Sullivan,  41  Md. 

Where  by  a  written  contract  F.  sells  his  store,  the  .stock  of  goods 
therein,  his  house,  lumber-yard  and  lumber  therein,  barn  and  barn-yard 
to  S.  upon  terms  specified,  parol  evidence  is  admissible  to  show  that  it 
was  verbally  agreed  between  the  parties  during  the  negotiation,  and 
before  the  contract  was  concluded,  that  S  bought  with  the  distinct  un- 
derstanding that  F  would  not  go  into  business  in  Catonsville,  the  place 
where  the  store  was  located,  and  that  the  acquisition  of  the  good-will  of 
the  store  and  tho  agreement  of  F.  not  to  set  up  another  store  in  Catons- 
ville, was  part  of  the  consideration  of  the  purchase :  Id. 

Name — Idem  Sonans. — A  deed  described  the  land  thereby  conveyed 
as  being  in  ''  Lington,''  in  the  county  of  Addison.  Held,  that  the  name 
*'  Lington."  was  so  like  the  name  Lincoln^  a  town  in  said  county,  and  so 
unlike  the  name  of  any  other  town  in  the  county,  that  the  deed  was  pro- 
perly admitted  in  evidence,  in  connection  with  other  evidence  showing 
the  situation  and  circumstances  at  the  time,  as  tending  to  show  that  the 
locus  in  quo  was  the  land  conveyed  by  the  deed :  Armstrong  v.  Colby, 
47  Vt. 

Declarations  against  Interest. — In  trover,  the  defendants  claimed 
title  to  the  property  through  B.,  who  turned  it  over  to  them  to  secure  a 
then  existing  debt.  Held,  that  the  declarations  of  B.  against  his  title 
to  the  property,  made  while  it  was  in  his  possession,  and  before  he  as- 
signed it  to  the  defendants,  were  admissible  against  the  defendants,  and 
that  they  might  be  proved  by  persons  other  than  B. :  Alger  v.  Andrews, 
47  Vt. 

Telegraph  Dispatch — Secondary  Evidence. — In  an  action  against  a 
telegraph  company  for  damages  for  failure  to  transmit  a  dispatch,  the 
original  dispatch  delivered  to  the  operator  must  be  given  in  evidence,  or 
if  not,  its  absence  must  be  properly  accounted  for  before  secondary  evi- 
dence thereof  can  be  admitted :  The  Western  Union  Tel.  Co.  v.  Hop- 
kins, 49  Ind. 

Foreign  Judgment.     See  Conflict  of  Laws. 

Frauds,  Statute  op.     See  Contract. 
Promise  to  pay  another's  Debt. — Long  sold  his  interest  in  a  firm  to 
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Iris  partner  for  $700,  the  partner  to  pay  all  the  debts  of  the  firm  ;  the 
tTOU  being  unpaid,  the  partner  sold  to  Townsend,  who,  by  parol,  agreed 
to  pay  the  amount  due  Long  as  the  consideration.  Beld,  that  the 
promise  was  not  within  the  Act  of  April  26th  1855,  sect.  1  (Frauds), 
nnd  Townsend  was  liable  to  Long  on  his  promise  :  Towruend  v.  Zony, 
77  Pa. 

The  general  rule  is  that  a  parol  promise  to  pay  the  debt  of  another  is 
irithin  the  statute,  where  it  is  collateral  to  a  continued  liability  of  the 
origiDal  debtor :  Id, 

If  a  parol  promise  be  to  pay  absolutely  or  conditionally  the  debt  of 
another,  due  or  to  become  due  on  an  existing  contract,  it  is  generally 
within  the  Statute  of  Frauds :  Id, 

The  consideration  for  the  promise  is  important  only  where  it  is  a 
transfer  of  the  creditor's  claim  to  the  promissor,  making  the  transaction 
a  purchase,  or  where  it  is  a  transfer  of  a  fund  pledged,  set  apart  or  held 
for  the  payment  of  the  debt :  Id. 

Gift. 

Imperfect. — An  account  was  opened  in  a  savings'  bank  to  the  credit 
of  "James  Cannon,  subject  to  his  order,  or  to  the  order  of  Mary  E. 
Cannon,"  his  daughter ;  and  money  from  time  to  time  was  thus  deposited. 
Upon  the  death  of  James  Cannon,  Mary  £.  Cannon  claimed  that  her 
father,  in  his  lifetime,  had  given  her  the  book  of  deposit  with  the  money 
credited  therein,  to  be  held  by  her  in  trust  for  herself,  and  her  brothers 
and  sisters.  The  only  mode  in  which  money  could  be  changed  from  one 
person's  account  to  another's  in  the  bank  was  ^*  by  a  payment  of  the  one 
account  and  a  new  deposit  in  another  account."  Upon  a  bill  filed  by  the 
administratrix  of  James  Cannon  claiming  the  money  in  bank  ns  belonging 
to  his  estate,  it  was  Held,  that  the  deceased  had  not  parted  with  the  legal 
dominion  and  control  over  the  money  standing  in  his  name  in  the  bank, 
because  it  was  there  subject  to  his  order,  or  the  order  of  his  daughter  ; 
nor  did  the  delivery  of  the  book  of  deposit  constitute  a  delivery  of  the 
money,  and  the  complainant  was  therefore  entitled  to  it  as  of  the  estate 
of  her  intestate :  Murry  v.  Cannon,  41  Md. 

Husband  and  Wife. 

Deckttcifions  at  time  of  executing  Deed — Conveyance  in  Fraud  of 
Dower. — In  a  proceeding  to  have  a  deed  declared  fraudulent  and  void 
as  against  the  rights  of  the  widow  of  the  grantor,  his  declarations  to 
the  conveyancer  with  respect  to  the  deed,  and  his  object  and  purpose 
in  making  it,  being  contemporaneous  with  its  preparation  and  execu- 
tion, are  admissible  in  evidence :  Sanborn  v.  Ldng,  41  Md. 

A  married  man  by  a  deed  voluntary  and  without  valuable  considera- 
tion, conveyed  nearly  the  whole  of  his  property  to  his  nephew.  To  the 
conveyancer  who  prepared  the  deed,  he  stated  that  his  purpose  was  to 
deprive  his  wife  of  the  property.  The  deed  was  executed  on  the  20th 
of  May  187*2,  and  recorded  the  same  day  in  Baltimore.  The  grantee 
lived  in  New  Hampshire  and  never  had  possession  of  the  deed  till  after 
the  death  of  the  grantor  in  July  1873.  Before  the  deed  was  executed, 
a  power  of  attorney  was  sent  to  the  grantee  and  executed  by  him  in 
New  Hampshire,  by  which  the  grantor  was  authorized  "  to  sell  and  con- 
vey, mortiraare  or  otherwise  dispose  of  the  property."     In  August  1872, 

Vm.  XXIV.— 8 
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the  grantor  wishing  to  borrow  SIOOO  for  his  own  use,  one  of  the  pieces 
of  property  mentioned  in  the  deed,  was  mortgaged  to  secure  it.  The 
mortgage  and  notes  were  sent  to  the  grantee  and  by  him  were  executed. 
The  grantor  remained  in  possession  of  the  property  embraced  in  the 
deed,  until  his  death.  On  a  bill  filed  by  the  widow  against  the  grantee, 
to  have  the  deed  declared  void  as  in  fraud  of  her  rights,  it  was  Held  : 
that  the  deed  was  not  made  band  fide  ;  but  as  to  the  complainant  was 
fraudulent,  and  could  not  operate  to  deprive  her  of  her  legal  rights  aa 
widow  and  distributee :  Id. 

Insuranoe. 

Interest  of  Insured. — A  policy  of  insurance  provided  that  if  the  inter- 
est or  property  insured  be  leasehold,  or  that  of  mortgage,  or  any  other 
interest  not  in  fee  simple  in  case  of  real  estate,  or  absolute  as  to  personal 
property,  such  must  be  made  known  to  the  company,  and  expressed  in 
the  policy,  ffeldj  that  said  provision  was  only 'obligatory  upon  the 
insured  when  the  united  interest  of  the  insured  in  the  property  was  less 
than  absolute:  Rankin  v.  Andes  Ins    Co.,  47  Vt. 

Re-insurance — Policy — Estoppel. — Where  property  is  insured,  and 
the  insurer  re-insures,  and  it  is  destroyed  by  fire,  and  before  the  loss  is 
paid,  the  original  insurer  becomes  bankrupt,  and  the  assured  receives 
but  a  small  dividend  out  of  the  bankrupt's  estate,  the  re-insurer  is  still 
liable  to  pay  the  whole  amount  of  the  re-insurance  to  the  trustee  of  the 
original  insurer,  without  deducting  the  dividend,  and  the  original  assured 
has  no  claim  in  respect  of  the  money  so  paid  *  Consolidated  Real  Estate 
<Sc  Fire  Ins.  Co.  v.  Gashoto,  41  Md. 

Where  a  policy  of  insurance  containing  an  acknowledgment  of  the 
receipt  of  the  premium,  has  been  issued  and  delivered  to  the  assured, 
the  insurance  company  will  not  be  permitted  to  allege  a  want  of  con- 
sideration for  its  promise  when  sued  thereon,  after  a  loss  has  happened : 
Id. 

By  a  policy  of  re-insurance,  the  insurance  company  stipulated  that 
their  insurance  of  S5000,  was  part  of  the  ^'sum  or  sums  insured  by  the 
Fulton  Fire  Ins.  Co.  of  New  York  as  above,  for  Newhall,  Borie  &  Co. 
by  their  policies  Nos.  2385  and  2779,  and  to  be  s^uhjectto  the  same  risks, 
valuations,  conditions  and  mode  of  settlements  as  are  or  may  be  adopted 
or  assumed  by  said  company."  In  an  action  on  the  policy,  it  was  Held; 
that  this  clause  not  only  dispensed  with  preliminary  proof  of*  loss,  but 
fastened  the  responsibility  of  the  defendant  tothe  settlement  and  adjust- 
ment made  by  the  original  insurer  with  the  original  assured,  as  to  the 
amount  of  loss :  Id. 

Lease. 

Covenant  for  quiet  Enjoyment — Elder  and  better  Title. — A  covenant 
for  quiet  enjoyment  relates  to  the  lessor's  title  and  right  to  grant  the 
premises,  and  to  the  possession  thereof  during  the  term,  and  not  to  their 
possession  and  enjoyment  in  fact  by  the  lessee,  as  against  those  having 
no  right  to  disturb  him.  It  is  a  covenant  that  the  lessee  shall  not  be 
rightfully  disturbed  in  his  possession  and  enjoyment  durins:  the  term, 
not  that  he  shall  not  be  disturbed  at  all :  Underwood  v.  Birchard,  47 
Vt. 

The  defendants,  as   trustees,  leased  trust  property  to  the  plaintiff, 
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which  vas  fn  the  possession  of  third  parties,  under  an  agreement  with 
tile  del'eudaiits'  predecessors  in  the  trust.  8aid  parties  continued  in 
possession  uf  the  property  during  the  plaintifTs  term,  and  would  not 
sarreoder  to  him.  It  did  not  appear  that  said  parties  were  entitled  under 
said  agreement,  to  hold  as  against  the  plaintiff,  nor  that  they  had  any 
other  title  by  which  they  could  rightfully  keep  him  out  HehJ^  that  the 
plaintiff  was  not  kept  out  by  title  elder  and  better  than  his  own  :  Id, 

Lien.     See  Tnat. 

Limitations,  Statute  of. 

Promise  to  pay  Debt  barred  by — Payment  of  Interest  on. — Where  the 
remedy  on  a  single  bill  has  become  barred  by  the  statutory  lapse  of  time, 
the  mere  payment  of  interest  on  the  debt  will  raise  no  such  promise  as 
will  support  assumpsit  for  the  amount  due  on  the  single  bill.  Nothing 
less  than  an  express  promise  to  pay  the  amount  due  thereon,  made  after 
the  statute  has  become  a  bar  to  the  remedy  on  the  bond  itself,  will  suf- 
fice to  maintain  an  action  of  assumpsit  to  recover  the  amount  due  : 
Leonard  v.  Buyhleft,  41  Md. 

Id  an  action  of  assumpsit  on  an  express  promise  to  pay  the  amount 
dae  on  a  single  bill  barred  by  limitations,  the  single  bill  may  be  given 
in  evidence  as  the  inducement  to,  or  as  explanatory  of,  and  as  furnish* 
ing  the  legal  basis  of  the  express  promise  :  Id 

Master  and  Servant.     See  Common  Carrier, 

Merger. 

Of  Simple  Contract  in  Specialty, — There  cannot  be  a  contract  under 

seal  and  a  simple  contract  between  the  same  parties  for  the  payment  of 

the  same  debt.     There  will  be  a  merger  of  the  simple  contract,  whether 

the  parties  wish  it  or  not,  for  the  two  contracts  are  incompatible,  and, 

except  where  one  is  intended  to  be  simply  collateral  to  the  other,  they 

caonot  exist  together,  and  the  higher  must  prevail :  Leonard  v.  JTuah- 

kit,  41  Md. 

Name      See  Evidence. 

• 
Negliqenge      See  Common  Carrier. 

Railroad  Train — Injury  to  Conductor — Knowledge — Master  and  &r- 
VQfU — Damages. — By  the  custom  and  regulations  of  a  railroad  company, 
trains  in  convoy  were  equipped,  each  with  one  engineman,  one  fireman, 
one  conductor  and  one  brakeman.  The  conductor  of  a  train  in  convoy, 
on  SQch  road,  had  his  leg  crushed  by  collision  with  the  train  immcdi. 
ately  following  his,  and  died  shortly  thereafter.  In  an  action  against 
the  railroad  company  by  the  widow  of  the  deceased  to  recover  damn<;es 
for  his  loss,  it  was  Held,  That  if  he  had  knowledge  of  this  custom  and 
practice  at  the  time  of  his  employment  and  afterwards,  and  with  such 
knowledge  continued  for  eight  or  nine  months  in  his  employment,  as 
conductor  on  trains  in  convoys  thus  equipped,  ana  also  knew  that  the 
tnin  following  his  on  the  night  of  the  collision  was  equipped  in  the 
same  manner,  such  knowledge  on  his  part  would  prevent  a  recovery  on 
•ecoant  of  any  supposed  deficiency  in  equipment  in  this  respect:  BaUi' 
^iMre  ds  Ohio  Railroad  Co.  v    State,  use  of  Woodward,  41  Md. 

In  an  action  against  a  railroad  company,  by  a  widow  to  recover  dam- 
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ages  for  the  killing  of  her  husband  by  a  collision  of  trains  of  the 
defendant,  he  being  at  the  time  in  the  employ  of  the  defendant,  the 
jury,  in  assessing  the  damages,  if  they  find  for  the  plaintiff,  must  esti- 
mate the  reasonable  probabilities  of  the  life  of  the  deceased,  when 
injured,  and  give  the  plaintiff  such  pecuniary  damages  as  will  compen- 
sate her  for  losses  already  suffered  as  the  direct  consequence  of  her 
husband's  death,  and  also  for  the  prospective  losses  she  will  suffer  as  the 
direct  consequence  of  such  death  during  the  period,  the  jury,  under  all 
circumstances,  shall  deem  to  be  the  probable  duration  of  her  life  :  Id. 

Partition. 

Mortgagee  of  undivided  Interest  not  a  proper  party  to. — A  mortgagee 
of  an  interest  in  an  undivided  estate  is  not  entitled  to  be  made  a  party 
to  a  proceeding  in  partition ;  cannot  do  any  act  affecting  the  title  or 
estate  of  his  mortgagor;  nor  can  he  object  to  partition  by  the  parties 
themselves ;  if  competent,  they  are  not  bound  to  go  to  law  to  make  the 
partition :  Long* 9  Appeal^  11  Pa. 

When  partition  is  made,  the  security  of  the  mortgage  follows  the 
separation  and  attaches  to  the  estate  held  in  severalty  :  Id, 

The  mortgagee  may  object  to  fraud  or  unfairness  affecting  his  inter* 
est;  but  if  the  partition  be  fairly  made  he  cannot  gainsay  it:  Id, 

Partnership.     See  Bitts  and  Notes. 

Railroad.     See  Negligence, 

Shipping. 

Repairs  to  a  Vessel — Authority  of  Captain  to  pledge  Owner^s  Credit 
— Authority  of  Owner  to  pledge  Credit  of  his  Co-oumer. — The  captain 
of  a  vessel,  as  such,  has  no  authority  to  pledge  the  credit  of  the  owner 
for  necessary  repairs  made  at  the  home  port,  where  the  owner  resides, 
and  can  be  consulted,  and  can  personally  interfere :  Pentz  v.  Clarke,  41 
Md. 

And  the  fact  that  the  captain  is  also  a  part  owner  of  the  vessel,  gives 
him  no  authority  to  pledge  the  credit  of  his  co-owner  for  such  repairs. 
Ih  order  to  bind  the  owner  of  a  vessel  for  necessary  repairs  done  at  the 
home  port  where  he  resides  and  can  personally'interfere,  the  master  must 
have  special  authority  for  that  purpose ;  or  the  owner  must  have  held 
out  the  master  as  having  such  authority  ;  or  he  must  have  ratified  the 
contract  a^r  it  was  made  :  Id. 

Surety. 

Voluntary  Payment  by  Surety. — When  a  surety  pays  a  debt,  he 
must  be  legally  bound  for  it,  to  enable  him  to  recover  the  amount  paid 
of  the  principal,  and  the  principal  must  also,  at  the  same  time,  be  under 
a  legal  obligation  to  pay  the  debt.     HoUinshee  v.  Ritchey^  49  Ind 

In  an  action  of  replevin,  where  a  bond  is  filed  and  possession  of  the 
property  obtained,  and  aflerward  the  suit  is  dismissed  by  agreement  of 
the  parties,  the  plaintiff  agreeing  to  pay  the  defendant  a  certain  sum, 
but  where  no  judgment  is  rendered,  if  the  surety  on  the  replevin  bond 
afterward,  without  the  request  of  the  plaintiff,  pay  the  amount  agreed 
to  be  paid  to  the  defendant,  he  can  not  recover  the  same  of  his  princi- 
pal, the  payment  being  voluntary  on  the  part  of  the  surety  :  Id. 
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Fairneu  to  Surety — Duty  of  Surety. — As  a  rule  of  law,  strict  integ- 
rity aod  complete  fairness  are  due  from  the  creditors  of  a  debtor  to  one 
who  is  about  to  become  surety  for  such  debtors ;  but  this  rule  will  not 
excose  the  person  about  to  become  surety  from  reasonable  attention  to 
the  oircumstaaces  under  which  he  is  called  upon  and  reasonable  dili- 
gence to  inform  himself  as  to  the  prudence  of  the  act  he  is  about  to  do  : 
Stedman  et  cU.  Y.  Boone,  49  Ind. 

If  a  person  who  is  asked  to  become  surety  for  another  is  put  upon 
his  guard  by  the  circumstances  surrounding  the  party  for  whom  he  is 
asked  to  become  surety,  and  can  ascertain  from  the  persons  present  all 
the  facts  necessary  to  shield  himself  from  fraud,  he  should  make  the 
inqairy:  Id, 

Fraud  must  not  be  induced  by  the  person  who  complains  of  it,  nor 
most  he  suffer  himself  to  become  an  indolent  victim :  Id. 

Trust. 

Trugtee's  Lien  for  Reimbursement  of  Eocpemet. — Trustees  have  an 
ioherent  equitable  right  to  be  reimbursed  all  expenses  reasonably  in- 
carred  in  the  execution  of  the  trust;  and  it  is  immaterial  that  there  are 
DO  provisions  for  such  expenses  in  the  instrument  of  trust:  Rensselaer 
&  Saratoga  Railroad  Co.  v.  Mitter,  47  Vt. 

All  such  expenses  are  a  lien  upon  the  trust  property ;  and  the  trustee 
will  not  be  compelled  to  part  with  the  property  until  such  expenses  are 
paid:  Id, 

Usage.     See  Contract. 

Real  Estate  Broker —  Unlawful  Commissions —  Usage  or  Custom  cnnnot 
control  a  ioell-estabfjished  principle  of  Law. — When  a  real  estate  broker, 
employed  to  sell  a  farm,  disposes  of  it  by  way  of  exchange  for  other  real 
estate,  he  is  not  entitled  to  charge  the  owner  of  the  latter  a  commission 
for  effecting  the  exchange-  The  law  does  not  permit  the  broker  in  such 
a  case  to  act  as  agent  for  both  parties.  Even  an  agreement  to  pay  such 
comniission,  could  not  be  enforced  by  an  action  thereon :  Raisin  v. 
Clarke,  41  Md. 

Nor  could  an'  action  for  the  recovery  of  such  commission  be  main- 
tained, although  by  a  custom  or  usage  existing  among  brokers  in  the 
place  where  the  exchange  was  effected,  they  were  entitled  in  exchanges 
of  real  estate  to  a  commission  of  two  and  a  half  per  cent,  from  each 
party,  on  the  amount  or  value  of  the  property  exchanged  :  Id, 

Cmtom  of  IVofle — Cannot  control  plain  Language  of  Contract. — 
McKee,  by  written  agreement,  sold  the  coal  on  his  farm  to  defendants 
for  10  cents  for  each  ton  '*  of  screened  coal  mined  and  removed  from  his 
land."  The  defendants  mined  and  screened  and  removed  both  lump 
and  nut  coal.  Held,  that  evidence  was  inadmissible  to  show  that 
"  screened  coal"  is  understood  amongst  coal  merchants  and  miners  to 
iaelade  only  lump  coal ;  or  to  prove  the  relative  value  and  quality  of 
lamp  and  nut  coal  for  the  purpose  of  showing  that  nut  coal  is  not 
^'  sereened  coal,''  in  its  common  acceptation ;  that  at  the  time  of  the 
contract  there  was  no  market  for  nut  coal,  and  that  it  was  removed  from 
neeessity  and  did  not  pay  expenses :  Mercer  Milling  Co.  v.  McKee, 
i<?i»V,  77  Pa. 

Although  the  meaning  of  a  term  used  in  a  contract  and  applied  to  an 
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article  in  a  trade  or  business,  may  be  proved  by  persons  engaged  in  it, 
yet  the  defendants  having  screened  and  removed  both  kinds  of  coal,  were 
estopped  to  allege  that  either  was  not ''  screened  coal :''  Id. 

Vendor  and  Purchaser. 

Defaulting  Purchaser  at  an  Executor* s  Sale,  entitled  vpon  a  Re-sale  of 
the  property^  to  the  Surplus  Proceeds. — An  executor  under  and  by  virtue 
of  a  power  in  the  will  of  his  testator,  sold  certain  real  estate,  and  the 
purchaser  signed  a  writt-en  memorandum  whereby  he  agreed  and  bound 
himself  to  comply  with  the  terms  of  sale  upon  the  ratification  thereof  by 
the  Orphans'  Court.  The  sale  was  reported  to,  and  finally  ratified  by, 
the  court.  The  purchaser  having  made  default  in  complying  with  the 
terms  of  sale,  the  court  in  pursuance  of  the  provisions  of  the  Act  of 
1870,  ch.  82,  ordered  the  property  to  be  re-sold  at  his  risk.  The  pro- 
perty was  accordingly  re-sold,  and  the  amount  bid  at  the  re-sale  exceeded 
that  bid  at  the  first  sale.  The  original  purchaser  thereupon  claimed  this 
excess,  or  so  much  thereof  as  might  remain  alter  payment  of  all  proper 
expenses,  cost  and  charges  for  which  he  was  liable  by  reason  of  his  de- 
fault. This  claim  was  resisted  by  the  executor.  Ile/d.  1st.  That  as  the 
property  at  the  re-sale  was  sold  as  that  of  the  first  purchaser,  and  at  his 
risk,  he  was  entitled  to  whatever  balance  might  remain  of  the  proceeds 
of  the  re-sale,  after  deducting  the  costs  and  expenses  attending  the  re- 
sale,  including  a  reasonable  fee  for  services  of  counsel  in  filing  the*peti- 
tion  and  procuring  the  necessary  orders  thereon  for  the  re-sale ;  the  exe- 
cutor's commissions  on  the  whole  amount  of  the  proceeds  of  the  re-sale, 
and  the  amount  of  the  original  purchase- money  with  interest  thereon 
from  the  date  of  the  first  sale  to  the  time  of  the  receipt  of  the  purchase- 
money  by  the  executor  from  the  purchaser  at  the  second  sale.  2d. 
That  the  right  of  the  original  purchaser  to  this  balance,  was  not  in  any 
way  affected  by  the  fact  that  he  was  without  means  of  payment,  and  had 
given  no  security  for  the  payment  of  the  purchase-money,  and  would 
have  been  unable  to  pay  the  loss  to  the  estate  of  the  testator,  if  the  pro- 
perty had  sold  at  the  second  sale  for  less  than  the  amount  of  the  original 
purchase  :  Mealey  v.  Page^  41  Md. 

Sale  of  land  hy  Quantity  or  as  a  Whole — Abatement  or  Increase  of 
Purchase-money — Equity. — Where  the  intent  of  a  contract  for  sale  nf 
land  is  clearly  to  make  a  sale  by  the  acre,  as  the  means  of  determining 
the  price,  and  the  contract  is  in  fieriy  the  rule  is  to  compel  payment  of 
purchase-money,  according  to  the  quantity;  and  a  survey  to  ascertain 
the  quantity  is  presumed  to  have  been  intended  without  an  express 
provision  for  it :      Coughenour's  AdmWs  v.  Stnnft,  77  Pa. 

In  some  cases  equity  will  relieve  where  the  difference  in  quantity  is 
80  great  that  it  strikes  the  mind  as  evidence  of  gross  mistake  or  fraud : 
Id, 

When  a  contract,  whether  executory  or  executed,  is  with  reference  to 
an  official  survey,  it  will  be  construed  to  be  a  sale  according  to  the 
quantity  stated  in  it,  unless  there  be  express  provision  for  remeasure- 
ment,  or  fraud  or  such  palpable  mistake  as  is  evidence  of  it :  Id. 

Where  the  contract  is  executed  by  deed,  or  by  bond  or  other  security 
taken  for  unpaid  purchase-money,  the  rule  is  not  to  open  such  contract 
to  allow  a  deficiency  or  recover  for  an  excess,  even  if  the  sale  be  by  the 
acre :  Id, 
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Tlie  rule  tliat  a  sale  by  the  acre  calls  for  a  survey  to  fix  the  quantity, 
Vill  yield  always  to  the  inteDt  of  the  parties  to  abide  by  the  quantity 
stated  in  the  agreement  or  referred  to  in  other  writings  :  Id. 

The  sale  being  of  a  defined  tract,  the  quantity  named  being  said  to  be 
"  more  or  less/'  these  words  are  of  great  force  in  determining  the  intent 
of  the  parties  to  stand  upon  the  quantity  stated. 

A  contract  was  to  sell  a  piece  of  land,  naming  adjoiners,  &o.,  "  oon- 
taining  91}  acres,  more  or  less,  being  the  same  and  all  the  land  whereon 
(Tendor)now  resides/'  for  $10,500,  payable,  &c.,  'Hhe  remaining  unpaid 
balance  to  be  paid  *  "^  "^  at  the  rate  of  8114.40  per  acre  -/'  the  $10,500 
was  about  $4  more  than  91}  acres  at  $114.40.  The  land,  by  a  subse- 
qnent  survey,  contained  118  acres.  Held,  that  the  $10,500  was  the  sum 
fixed  to  be  paid  as  the  purchase-money,  and  the  vendor  could  not  recover 
for  the  excess  above  91}  acres,  although  the  contract  was  executory: 
Id, 

Waters  and  Watercourses.    See  Equity. 

Oofutructton  of  Grant — Liability  of  Tenant  in  Common  of  Water' 
power  to  Co-tenant. — Covenant,  that  '^  in  case  there  is  not  ot  any  time 
a  full  supply  of  water  for  the  simultaneous  operations  of  the  works  con- 
nected with  the  dam,  the  grist-mill  shall  draw  its  requisite  quantity  of 
water,  exclusive  of  all  other  works/'  Held,  that  the  grist-mill  right 
was  not  merely  a  right  to  use  the  water  exclusively  in  the  manner  and 
for  the  time  it  was  then  accustomed  to  be  used,  but  a  right  to  use  the 
water  in  quantity  as  then  used,  and  for  such  length  of  time  during  the 
season  of  scarcity  as  the  custom  and  business  of  the  mill  might  require; 
and  that  if  the  work  done  in  six  hours  by  the  wheel  substituted  for  the 
one  in  the  mill  when  the  covenant  was  made,  was  as  much  as  that  done 
by  the  latter  in  twenty-four  hours,  and  with  the  use  of  less  water,  there 
would  seem  to  be  no  breach  of  covenant,  provided  the  business  done 
was  the  same  in  character  as  that  being  done  when  the  covenant  was 
made :  Hotoe  Scale  Co,  v.  Terry,  47  Vt. 

At  the  time  the  defendants  purchased  said  grist-mill,  the  flume  and 
wheel  that  had  been  used  to  operate  the  plaintiffs  machine-shop  on  the 
opposite  side  of  the  stream,  had  rotted  away,  and  could  not  be  used. 
The  defendants  operated  said  grist-mill  as  it  ever  had  been  operated, 
and  with  proper  care,  and  used  water  which  otherwise  could  bo  used  by 
no  one.  The  plaintiff  had  no  flume,  wheel,  or  other  appliance  by  which 
the  water  could  be  used,  and  gave  the  defendants  no  notice  that  in 
grinding  at  their  mill  they  were  working  injury  to  the  plaintiff,  or  that 
the  plaintiff  purposed  or  desired  to  rebuild  its  works  and  use  the  water. 
Tlie  declaration  alleged  that  the  defendants  had  used  the  water  so  as 
wrongfully  to  deprive  the  plaintiff  of  the  use  thereof  to  operate  the 
vohedof  said  machine-shop.  Held,  that  the  defendants,  by  continuing 
the  use  of  their  grist-mill  in  the  ordinary  manner,  without  notice  from 
the  plaintiff  as  aforesaid,  were  guilty  of  no  actionable  wrong  to  the 
plaintiff;  and  Held  also,  that  if  the  defendants  should  use  the  whole 
v^r  of  the  stream,  when  the  plaintiff  had  no  machinery  or  provision 
for  its  use,  snob  use  would  be  presumed  to  be  with  the  consent  and  for 
tbe  benefit  of  all :  Id. 
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*  *  *  ^0  desire  to  call  attention  to  this  book,  both  for  the  rerj  creditable 
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in  the  rules  of  practice,  and  according  to  our  obsenration,  there  is  no  subject  in 
regard  to  which  there  is,  commonly,  greater  deficiency.  We  do  not  expect,  that 
such  a  work  will  be  found  equally  useful  in  other  states,  but  there  is  much  in  it 
which  will  be  found  of  great  interest  in  every  state,  and  especially  where  the  prac- 
tice is  governed  by  a  code,  as  is  now  very  general  throughout  the  country.  And 
as  all  these  codes  are  based  upon  that  of  New  York,  the  differences  are  very 
slight.  L  F.  B. 
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LIMITATIONS  ON  TAXING  POWER  ARISING  OUT  OP 
THE  SITUS  OF  THE  PROPERTY  TAXED. 

1.  Chattels. — It  would  seem  to  be  an  axiom  that  a  state  has 
no  right  to  impose  taxes  upon  persons  or  property  beyond  the 
limits  of  the  state;  its  sovereignty  extends  no  farther.  As  to 
real  estate,  it  has  never  been  claimed  that  such  property  could  be 
taxed  by  any  state  other  than  that  in  which  it  is  situated.  And 
the  same  rule  seems  to  be  applied  to  personal  property ;  but  the 
difficulties  arise  in  the  application  of  the  principle.  Where  the 
owner  resides  in  one  state  and  the  property  consists  of  goods  and 
chattels  which  have  an  actual  situs  in  another  state,  it  is  well  set- 
tled that  the  owner  is  not  to  be  taxed  at  his  residence  or  domicile, 
for  property  situated  in  another  state :  IToyt  v.  Com'rs  of  TazeSj 
23  N.  Y.  224 ;  State  v.  Ross,  3  Zabriskie  517  ;  Mills  v.  Thornton, 
26  111.  300  ;  Carrier  v.  Gordon,  21  Ohio  605 ;  Blood  v.  Sayre, 
11  Verm.  609  ;  Davenport  v.  Mississippi  Railroad  Co,,  12  Iowa 
539.  Generally  the  owner  of  property  is  taxed  at  the  place  of 
his  residence  for  all  his  personal  property,  but  where  the  property 
has  a  visible  and  tangible  existence,  not  at  the  domicile  of  the  owner, 
and  is  permanently  situated  at  another  place,  it  is  liable  to  taxation 
at  the  place  of  its  situation.  Field,  J.,  in  State  Tax  on  Foreign- 
held  Bonds,  15  Wall.  323-4 ;  Sangamon  ^  M,  Railroad  Co.  v. 

Morgan  County,  14  111.  163. 
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It  has  been  thought  that  the  statute  of  Massachusetts,  which 
defines  personal  estate  for  the  purposes  of  taxation,  to  include 
"goods,  chattels,  money  and  effects,  wherever  they  are,  ships, 
public  stocks  and  securities,  stocks  in  turnpikes,  bridges  and 
moneyed  corporations  within  or  without  the  state,"  asserts  the 
principle  that  all  personal  property  may  be  taxed  with  reference 
solely  to  the  domicile  of  the  owner,  and  without  reference  to  the 
situs  of  the  property :  Report  of  Commissioner  Wells  et  ah  to  the 
New  York  Legislature  on  Taxation  (1871),  p.  81.  But  this  view 
is  not  sustained  by  the  courts  of  Massachusetts.  A.  resided  in 
Manchester,  in  the  state  of  New  Hampshire,  owned  a  building  in 
Lawrence,  Massachusetts,  standing  by  consent  on  the  ground  of 
another.  In  the  discretion  of  assessors,  under  statute  in  Massa- 
chusetts, it  might  be  taxed  as  real  or  personal  estate.  It  was  taxed 
as  personal  estate  and  sold  for  default  in  payment  of  the  tax.  The 
purchaser  was  held  a  trespasser  in  entering  without  A.'s  consent. 
."  If  it  was  personal  estate,  it  was  not  taxable  in  L.,  any  more  than 
a  ship  touching  at  the  wharf,  owned  by  a  resident  of  New  York 
city:'*  Flanders  v.  Cross,  10  Cush.  514. 

So,  in  construing  a  statute  making  personal  property  liable  to 
taxation  "  in  the  town  where  the  owners  hire  or  occupy  manufac- 
tories, stores,  shops  or  wharves;**  it  was  held  to  apply  to  non- 
resident owners  of  such  property  situate  in  the  state  of  Massachu- 
setts, whether  they  be  individuals  or  corporations  :  Blackstone 
Manufacturing  Co.  v.  Inhab.  of  -B.,  13  Gray  488 ;  Leonard  v. 
New  Bedford,  16  Gray  292.  Dewey,  J.,  in  the  latter  case,  says : 
"  We  are  aware  of  the  distinction  between  real  and  personal  estate 
in  respect  to  the  loci  rei  sitce,  and  that  the  general  rule  as  to  the 
latter  is  that  it  follows  the  person  of  the  owner,  and  in  most  cases 
in  reference  to  taxes  would  be  taxed  in  the  place  of  the  inhabiting 
owner.  But  as  to  goods,  wares  and  merchandise,  or  any  stock  in 
trade,  or  any  stock  employed  in  manufacturing  or  the  mechanical 
arts,  where  the  business  of  selling  or  manufacturing  is  carried  on 
in  this  Commonwealth,  it  has  not  been  thought  a  violation  of 
comity  to  a  sister  state  to  tax  such  goods  or  stock  in  the  town 
yfhere  they  were  thus  made  the  subject  of  sale  or  manufacture." 

The  rule  is  clear  and  well  settled  as  to  chattels  having  an  actual 
permanent  situs,  in  a  state  different  from  the  owner,  but  there  is 
some  conflict  of  authority  in  reference  to  debts  where  the  evidence 
of  debt  or  the  property  on  which  it  is  secured  has  a  situs  different 
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from  the  owner :  in  cases  of  collateral  inheritance  tax,  of  stocks  of 
corporations  owned  by  non-residents,  bonds  or  stocks  of  state  and 
municipal  corporations,  negotiable  paper  held  by  non-residents, 
steamboats,  goods  consigned  for  sale,  and  goods  in  transitu  through 
a  state. 

2.  Debts. — Chattels  are  taxed  where  they  are  situated,  but 
where  is  a  debt  situated?  The  creditor  and  the  security  for  the 
debt  may  be  in  one  state,  the  evidence  of  the  debt  in  anotiicr,  and 
the  debtor  in  still  another.  Where  the  debt  is  not  evidenced  by 
negotiable  paper,  there  are  two  views  taken  of  the  subject :  one 
that  the  debt  should  be  taxed  at  the  residence  of  the  debtor,  the 
other  that  it  should  be  taxed  at  the  residence  of  the  creditor  or 
owner.  The  weight  of  authority  is  with  the  latter  view,  that  the 
situs  of  the  debt  is  that  of  its  owner,  that  it  is  not  property  in  the. 
state  of  the  debtor,  but  is  property  only  where  the  owner  resides : 
State  Tax  on  Foreign-held  Bonds,  15  Wall.  800 ;  Johnson  v.  Ore- 
gon CUys  3  Oregon  13 ;  Com,  v.  Hays,  8  B.  Monroe  1 ;  Railroad 
Co.  V.  Jackson,  7  Wall.  262 ;'  Collins  v.  Miller,  43  Ga.  336 ; 
Hunter  v.  Supervisors  of  Page  County,  33  Iowa  376  ;  Johnson  v. 
City  of  Lexington,  15  B.  Monroe  648.  In  the  case  first  cited,  the 
legislature  of  Pennsylvania  enacted  a  law  requiring  the  president, 
treasurer,  or  cashier  of  every  company  incorporated  under  the 
laws  of  the  state,  doing  business  in  the  state,  and  paying  interest 
to  its  bondholders,  should,  before  paying  the  same,  retain  from  the 
bondholders  or  creditors  a  tax  of  5  per  centum,  and  pay  over  the 
same  to  the  state  treasurer  semi-annually  :  15  Wall.  302.^  It  was 
held  not  to  be  a  valid  exercise  of  the  taxing  power,  and  that  it 
violated  the  obligation  of  the  contract  between  the  corporation 
and  the  bondholder,  who  was  not  a  resident  of  Pennsylvania.  As 
to  the  bondholders  resident  in  the  state,  it  was  a  valid  exercise  of 
the  taxing  power,  the  bonds  as  to  residents  being  property  within 
the  state.   Field,  J.,  says,  "  Debts  owing  by  corporations,  like  debts 

'This  case,  criticised  in  15  Wallace  318-19;  reasoning  disapproved,  results 
affirmed  ;  the  fact  that  the  mortgage  securing  the  bonds  was  on  property  out  of  the 
state  was  unimportant ;  the  important  fact  was  that  the  creditor  was  out  of  the 
lUte. 

*  CLirFORD,  Miller,  Batis  and  Hunt,  JJ.,  dissented  from  the  opinion  of  the 
wmrt  delivered  by  Judge  Fibld.  Davenport  v.  The  Mississippi  ^  Missouri  Rail- 
road, 12  Iowa  539,  fully  sustains  15  Wallace.  Mortgages  on  real  estate  in  Iowa, 
were  held  not  to  be  taxable  in  the  hands  of  non-resident  holders.  Tap/tan  v,  J/er- 
dtatUs"  National  Bank,  19  Wallace  499,  b.  p. 
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owing  by  individuals,  are  not  property  of  the  debtor  in  any  sense ; 
they  are  the  obligations  of  the  debtors,  and  only  possess  value  in 
the  hands  of  the  creditors.  With  them  they  are  property,  and  in 
their  hands  they  may  be  taxed.  To  call  debts  property  of  the 
debtors  is  a  misuser  of  terras.  All  the  property  there  can  be  in 
the  nature  of  things  in  debts  of  corporations,  belongs  to  the  cred- 
itors to  whom  they  are  payable,  and  follows  their  domicile,  wher- 
ever that  may  be.  Their  debts  can  have  no  locality  separate  from 
the  parties  to  whom  they  are  due.  This  principle  might  be  stated 
in  many  different  ways,  and  supported  by  citations  from  numerous 
adjudications,  but  no  number  of  authorities,  and, no  forms, of  ex- 
pression could  add  anything  to  its  obvious  truth,  which  is  recog- 
nised upon  its  simple  statement.  The  bonds  of  the  railroad  com- 
pany in  this  case  are  undoubtedly  property,  but  property  in  the 
hands  of  the  holders,  and  not  property  of  the  obligors.  So  far  as 
they  are  held  by  non-residents  of  the  state,  they  are  property 
beyond  the  jurisdiction  of  the  state." 

The  views  expressed  in  the  authorities  cited  above  accord  with 
those  in  which  it  is  maintained  that  the  tax  is  upon  the  person, 
and  not  upon  property,  except  in  the  cases  of  non-resident  real 
estate  and  local  assessments,  the  tax  being  a  contribution  levied  by 
government  upon  its  citizens,  for  its  support,  and  that  the  property 
of  the  citizen  was  looked  to  merely  as  a  measure  of  the  contribu- 
tion which  it  was  just  that  he  should  make  for  that  purpose.  A 
resident  of  Iowa  depo'sited  for  safe-keeping  in  Illinois  promissory 
notes  for  $7000,  that  were  never  brought  into  Iowa.  They  were 
held  liable  to  be  taxed  in  Iowa:  Hunter  v.  Supervisors  of  Page 
Co.,  33  Iowa  376,  379.  Miller,  J.,  says,  "  It  is  not  the  notes  as 
such  that  are  taxed,  it  is  the  debt ;  notes  are  mere  evidences  of  the 
debt ;  the  right  to  money  due  being  in  the  resident  in  Iowa,  the 
property  must  of  necessity  be  at  the  place  where  he  resides,  irre- 
spective of  the  situs  of  the  evidence."  The  same  principle  is  con- 
tained in  another  large  class  of  cases,  where  the  question  is,  in 
what  county  or  town  a  person  shall  be  taxed  for  debts  due  from 
solvent  debtors,  where  the  creditor  and  the  debtor  reside  in  differ- 
ent counties,  or  where  the  creditor  is  in  one  county  and  the  mort- 
gage or  other  security  is  in  another.  In  California,  the  statute 
requires  all  property  to  be  taxed  in  the  county  where  it  is  situ- 
ated. A.,  residing  in  San  Francisco,  held  a  mortgage  on  pro- 
perty in  Mariposa  county ;  it  was  foreclosed  and  recorded  in  that 
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county.  It  was  held  not  liable  to  taxation  in  that  county ;  the 
court  saying :  "  The  mortgage  has  no  existence  independent  of 
the  thing  secured  by  it ;  a  payment  of  the  debt  discharges  the 
mortgage.  The  thing  secured  is  intangible  and  has  no  situs  dis- 
tinct and  apart  from  the  residence  of  the  holder.  It  pertains  to 
and  follows  the  person."  People  v.  Eastman^  25  Cal.  603.  So,  the 
cash  capital  of  a  mercantile  firm  is  taxed  as  personal  estate,  at  the 
domicile  of  the  owners:  St.  John  v.  Mobile^  21  Ala.  224.  The 
residence  of  a  banker  is  the  place  in  which  his  capital  as  a  banker 
is  taxed.  Davis,  J. :  "  In  such  cases  the  maxim  mobilia  personam 
Bequuntur  would  apply,  and  by  fiction  of  law  the  situs  of  the  pro- 
perty would  be  the  personal  residence  of  the  owner."  Miner  v. 
Village  of  Fredonia^  27  N.  Y.  155,  156 ;  People  v.  Supervisors 
of  Chenangoy  11  N.  Y.  563.  The  same  principle  is  decided  in 
many  other  cases :  People  v.  Whartenby^  88  Cal.  461 ;  People 
y,  McCreery^  34  Cal.  459;  State  v.  Manchestery  1  Dutch.  581; 
St.  Paul  y,  Merrill,  7  Minn.  268.  What  constitutes  the  domicile 
of  a  party,  is  a  question  sometimes  of  much  uncertainty ;  for  pur- 
poses of  taxation  the  residence  of  a  party  liable  to  assessment  for 
personal  property  will  be  deemed  to  continue  where  it  has  been 
until  a  change  is  affirmatively  shown,  {In  the  matter  of  Nichols,  54 
N.  Y.  66),  and  a  change  cannot  be  effected  by  intention  alone, 
without  actual  removal  :  Stoddart  v.  Ward,  31  Md.  562.  But 
where  an  inhabitant  of  a  town  removes  to  another  towii  in  the 
Commonwealth,  not  intending  to  remain  permanently,  but  with  in- 
tention of  not  returning  to  his  former  home,  and  does  not  so  return, 
he  loses  his  domicile  in  the  former  to^n :  Mead  v.  Roxhorough, 
11  Gush.  (Mass.)  362.  In  case  of  death,  the  personal  property  of 
the  decedent  is  taxed  where  he  resided;  it  must  have  a  situs  some- 
where, and  none  so  appropriate  during  the  settlement  of  the  estate 
as  the  domicile  of  the  late  owner ;  but  so  soon  as  it  is  paid  over  to 
the  heir,  legatee,  or  trustee  under  the  will,  then  it  is  tjixed  at  the 
domicile  of  the  person  to  whom  it  is  paid ;  Cornwall  v.  Todd,  38 
Conn.  443.  A  distinction  .is  taken  between  domicile  and  residence: 
a  person  may  have  a  domicile  in  one  state  and  a  residence  in  an- 
other ;  inhabitant  implies  a  more  permanent  and  fixed  abode  than 
resident,  and  frequently  imports  many  privileges  and  duties  which 
a  mere  resident  could  not  claim  or  be  subject  to:  Supervisors  of 
Tazewell  Co.  v.  Davenport.  40  111.  197,  204-5. 
3.  The  opposite  View  and  a  Modification  of  the  Rule. — Where 


70  LIMITATIONS  ON  TAXING  POWER 

N.,  a  resident  of  New  York,  owned  certain  property,  consisting 
of  debts  due  from  solvent  debtors,  resident  in  Vermont,  evidenced 
by  promissory  notes,  and   appointed  an  agent,  residing  in  Ver- 
mont, to  control  and  manage  the  property  and  collect  and  relend 
from  time  to  time,  as  he  should  think  proper,  and  allowed  him  a 
specified    salary   for   so    doing,  it  was  held,   the  legislature  had 
power  to  enact  a  law  subjecting  property  so   situated  to  taxa- 
tion:  Catlin  V.  llall^  21  Verm.   152.     It  was  claimed  that  the 
maxim  mohilia  personam  sequuntur  was  a  legal  fiction,  adopted 
from  considerations  of  general  convenience  and  policy,  for  the  bene- 
fit of  commerce,  and  to  enable  persons  to  dispose  of  their  property, 
at  their  decease,  agreeably  to  their  wishes,  without  being  embar- 
rassed by  their  want  of  knowledge  in  relation  to  the  laws  of  the 
country  where  the  same  is  situated,  and  did  not  at  all  conflict  with 
the  authority  of  the  state  where  property  is  actually  situate,  to 
make  it  bear  its  share  of  the  burden  of  the  government  by  taxa- 
tion.    The  court  say,  "it  is  entirely  just  and  equitable,  that  if 
persons  residing  abroad  bring  their  property  and  invest  it  in  this 
state  for  the  purpose  of  deriving  profit  from  its  use  and  employ, 
ment  here,  and  thus  avail  themselves  of  the  benefit  and  advantages 
of  our  laws  for  the  protection  of  their  property,  it  should  yield  its 
due  proportion  towards  the  support  of  the  government  which  thus 
protects  it." 

The  agents  of  George  Parrish,  a  resident  of  Bohemia,  had  in  their 
possession  in  the  village  of  Ogdensburg,  N.  Y.,  a  large  amount  of 
household  furniture  in  the  mansion  of  their  principal  in  the  village, 
consisting  of  silver  and  plated  ware,  mirrors,  books,  pictures  and 
wines,  $6000  in  bank,  contracts  for  the  sale  of  land  in  the  village 
nearly  820,000,  at  the  date  of  assessment.  This  property  was 
held  liable  to  taxation  in  the  village  :  People  v.  Trustees  of  Vil- 
lage of  Ogdensburg,  48  N.  Y.  390,  397-8.*  Earl,  J. :  "  The  con- 
tracts represent  the  debts  secured  by  them.  They  are  the  subject 
of  larceny,  and  a  transfer  of  them  transfers  the  debt.  If  this  kind 
of  property  does  not  exist  where  the  obligation  is  held,  where  does 
it  exist  ?  It  certainly  does  not  exist  where  the  debtor  may  be, 
and  follow  his  person.     And  while,  for  some  purposes  in  the  law, 

'  This  case,  as  wcU  as  Hoyt  r.  Commissioners  of  Taxes,  23  N.  Y.  224-236,  over- 
ruled Wilson  T.  The  Mayor  of  New  York,  4  E.  D.  Smith,  which  adopted  in  its 
fuUest  sense  the  doctrine  that  personal  estate  has  no  situs  away  from  the  owner^s 
domicile. 
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by  legal  fiction,  it  follows  the  person  of  the  creditor  and  exists 
where  he  may  be,  yet  it  has  been  settled  that  for  purposes  of  taxa- 
tion this  legal  fiction  does  not,  to  the  full  extent,  apply,  and  that 
such  property  belonging  to  a  non-resident  creditor  may  be  taxed 
in  the  place  where  the  obligations  are  held  by  his  agent.'*  So, 
where  a  person  was  domiciled  at  his  death  in  Illinois,  the  holder 
of  bonds  of  a  private  corporation  of  Missouri,  which  were  trans- 
ferred to  Missouri  for  ancillary  administration,  the  bonds  were  held 
liable  to  tax  in  Missouri.  *'  The  actual  situs,**  say  the  court,  '*  of 
personal  property,  and  not  the  domicile  of  the  owner,  determines  un- 
der the  law  of  what  state  it  shall  be  taxed  :*'  St,  Louis  Count?/  v. 
Taylor  8  Administrator^  47  Mo.  594.  And  a  party  domiciled  in 
Canada,  dies  there,  owning  personal  property  in  North  Carolina, 
ancillary  administration  is  granted  in  North  Carolina,  and  the  per- 
sonal property  situate  in  that  state  was  held  liable  to  a  succession 
tax:  Aloany  V.  Powell^  2  Jones  Equity  51.^  It  is  to  be  noticed 
that  in  the  first  two  cases,  while  the  actual  owner  of  the  debts  was 
a  non-resident,  yet  the  evidences  of  debt,  the  agent  of  the  creditor, 
and  debtor  were  all  in  the  state  exercising  the  power  to  tax,  and 
the  investments  were  regarded  as  permanent ;  and  in  the  last  two 
cases,  the  person  who  held  the  legal  title  to  the  property  was  under 
the  control  of  the  state  exercising  the  power  to  tax.  They  are  not 
cases  like  those  ante,  sect.  2,  where  the  simple  question  was  whether 
the  property  should  be  taxed  at  the  residence  of  the  debtor  or  that 
of  the  creditor. 

In  Illinois,  under  a  statute  requiring  "  all  property,  real  or  per- 
sonal, in  this  state,  all  moneys,  credits,  investments  in  bonds,  of 
persons  residing  in  this  state,  or  used  or  controlled  by  persons 
residing  in  this  state,  shall  be  taxed,  &c.,'*  loans  made  by  a 
person  in  that  state  were  held  liable  under  the  following  state 
of  facts :  {Supervisors  of  Tazewell  County  v.  Davenport^  40  111.  197.) 
D.  was  a  man  of  mature  years,  unmarried,  lived  with  his  father  in 
New  York.  He  came  to  Pekin,  in  Tazewell  county,  every  year, 
to  loan  money  upon  real  estate,  for  himself,  his  father  and  other 
parties;  the  loans  were  permanent  investments;  principal  and  inter- 
est were  reinvested  on  the  same  kind  of  security.  The  deeds  were 
recorded  in  Tazewell  and  other  counties,  where  the  security  was 

'  This  case  contains  a  fine  discufsion  of  the  doctrine  of  the  situs  of  personal 
property,  and  claims  that  the  fiction  that  such  property  follows  the  person,  t>as 
no  application  to  revenue  laws. 
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situated.  While  engaged  in  this  business,  Pekin  was  his  head- 
quarters; it  was  his  post-office  address;  the  banking-house  of  R.  & 
Co.,  in  Pekin,  was  his  place  of  doing  business  generally.  When  R. 
&  Go.  quit  business,  he  kept  his  office  and  did  business  with  L.  & 
Co.,  in  the  same  city ;  had  a  table  and  desk  there  for  the  transac- 
tion of  business,  kept  his  valuable  papers,  and  sometimes  money, 
in  the  safe  of  their  bank.  When  he  went  east,  he  left  his  papers  in 
relation  to  loans  not  completed  and  notes  maturing  during  his 
absence,  in  the  safe,  and  sometimes  in  the  care  of  R.  &  Co.  Most 
of  the  notes  were  taken  payable  in  Pekin,  and  if  payable  else- 
where, actually  paid  in  Pekin.  This  was  all  D.  did  while  in 
Pekin ;  he  gave  his  whole  attention  to  it.  He  stayed  from  one 
to  four  months,  never  leaving  while  he  had  money  on  hand,  re- 
maining away  only  during  the  hot  and  sickly  season,  and  then 
returning.  The  loans,  amounting  to  $250,000,  were  held  liable  to 
tax  in  Pekin ;  it  was  thought  that  D.  was  a  resident  of  the  state 
in  the  sense  of  the  statute. 

4.  Stocks  of  Corporations. — Stock  means  an  individual  interest 
in  the  dividends  as  they  are  declared,  and  a  right  to  a  pro  rata  dis- 
tribution of  the  effects  of  the  corporation  at  dissolution  of  the  cor- 
poration. It  is  in  the  nature  of  a  chose  in  action,  has  no  locality, 
and  of  necessity  follows  the  person  of  the  owner;  the  tax  upon  it 
is  in  the  nature  of  a  tax  upon  income,  which  of  necessity  is  con- 
fined to  the  person  of  the  owner :  Union  Bank  of  Tennessee  v. 
State^  9  Yerger  490 ;  Angell  &  Ames  on  Corporations,  §  458 ; 
McKeen  v.  Northampton  County^  49  Penna.  St.  519 ;  Waltham 
v.  Inhabitants  of  Waltham^  10  Mete.  (Mass.)  334;^  Barrington 
V.  Berkshire^  16  Pick.  572;  Webb  v.  Burlington^  28  Verm. 
188;  Oliver  v.  Washington  Mills,  11  Allen  208.  In  McKeen  v. 
Northampton,  the  court  say,  *'  The  defendant  below,  being  a  citi- 
zen of  this  state,  it  is  clear  he  is  subject  personally  to  its  power 
to  tax,  and  that  all  his  property  accompanying  his  person,  or 
falling  legitimately  within  the  territorial  jurisdiction  of  the  state, 
is  equally  within  its  authority.  The  interest  which  an  owner  of 
shares  has  in  the  stock  of  a  corporation  is  personal.  Whitherso- 
ever he  goes  it  accompanies  him,  and  when  lie  dies  his  domicile 
governs  its  succession."  City  of  Richmond  v.  Daniel,  14  Gratt.  385, 
Samuels,  J.,  draws  a  distinction  between  stocks  and  credits,  p.  389. 

'  This  was  n  case  of  stock  ple<lgec1  to  bank  as  collateral  security,  taxed  to  owner 
not  to  bank.     See  opinion  as  to  nature  of  stock,  citing  English  authorities. 
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In  Iowa,  shares  of  stockholders  in  corporations  of  that  state, 
tbough  owned  by  non-residents,  are  held  liable  to  taxation  in  that 
state :  Fazion  v.  McCosh^  12  Iowa  627,  530.  The  court  says, 
"  The  interest  of  each  shareholder  is  properly  within  the  jurisdiction 
of  the  state.  The  certificate  of  shares  may  be  with  the  person  of 
the  non-resident  owner.  But  it  is  only  paper  evidence  of  such 
interest,  the  property  it  represents  being  within  reach  of  the  tax- 
ing power.  The  legislature  has  thought  proper  to  provi<lo  that 
the  property  of  this  company,  which  has  its  existence  by  virtue  ©f 
its  cuactments,  shull  bear  its  proportion  of  the  burden  of  taxation 
in  this  way.  Those  who  seek  the  benefit  of  this  company  do  so 
with  this  understanding/'  At  first  blush  this  seems  t()  sustain  a 
different  view  from  the  cases  just  noticed,  but  a  more  particular 
examination  will  show  that  it  does  not.  The  decision  was  ren- 
dered upon  the  construction  of  the  following  statute  :  "  Corpora- 
tions shall  be  taxed  thfough  the  shares  of  the  stockholders,  and 
when  stockholders  are  non-residents,  their  interest  shall  be  taxed  in 
the  county  in  which  is  situated  their  principal  business  office,  within 
the  state."  The  statute  recognises  the  distinction  that  the  corpo- 
ration is  a  person  liable  to  taxation  for  its  corporate  property  and 
privileges,  and  is  entirely  distinct  from  the  individual  stockholders, 
who  arc  liable  to  taxation  in  the  state  of  their  residence  for  their 
property,  including  stock  in  this  corporation.  It  is  the  corporation 
that  is  taxed,  and  the  shares  of  stockholders  are  looked  to  merely  as 
a  measure  of  the  tax,  which  it  is  deemed  proper  this  corporation 
should  pay.  The  tax  is  upon  the  corporation  for  the  privilege  of 
its  existence  in  the  state.  The  court  distinguish  the  case  from 
Davenport  v.  Mtsfissippi  <f*  Missouri  Railroad  Co, :  "  the  property 
is  in  the  state,  owned  by  the  mortgagor,  but  the  case  does  not 
decide  that  the  property  of  mortgagor  upon  which  the  debt  is 
secured,  is  not  liable  to  tax,  but  that  the  debt  secured  owned  by 
the  non-resident  shall  not  be  taxed  to  the  mortojatree:"  12  Iowa 
539.  In  Pennsylvania  several  late  cases  have  extended  the  princi- 
ple of  J'ax^on  v.  McCosh,  in  such  a  manner  as  to  entirely  overrule 
the  earlier  case  of  McKeen  v.  Northampton  County^  already  cited  ; 
Malthy  V.  Reading  jf  Columbia  Railroad  Co,,  52  Penna.  St.  140; 
Pittihurgh,  Fort  Wayne  tj*  Chicago  Railroad  Co,  v.  Common  wealthy 
66  Pe-ma.  St.  73  ;  The  Cleveland,  Painesville  ^Ashtabula  RaiU 
roai  Co,  V.  Commonwealth^  5  Casey  870.^     The  first  of  these  cases 


*  These  caisc*  were  overruled  in  State  Tax  on  Foreign-held  Bonds,  15  Wall.  300. 
Vot.  XXIV.— 10 
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arose  out  of  an  act  laying  a  tax  "  on  mortgages,  money  owing  by 
solvent  debtors,  whether  by  promissory  notes,  penal  or  single  bill, 
bond  or  judgment,"  a  section  of  which  requires  the  officers  of  any 
corporation  which  pays  interest  on  which  a  state  tax  is  imposed, 
before  payment  of  the  same,  to  retain  the  state  tax  and  pay  the  same 
to  the  treasurer  of  the  state.  Maltby,  a  non-resident  holder  of  cer- 
tain coupons,  due  before  the  passage  of  the  act,  presented  them 
for  payment.  The  company  insisted  on  retaining  the  tax  of  three 
iiylls  on  each  dollar  of  the  bonds.  Maltby  brought  suit,  and  the 
court  held  the  company  could  deduct  the  tax.  Woodward,  J. : 
"  There  must  be  jurisdiction  over  either  the  property  or  the  ])crson 
of  the  owner,  else  the  power  of  taxation  cannot  be  exercised,  but 
where  the  property  is  within  our  jurisdiction  and  enjoys  the  pro- 
tection of  our  state  government,  it  is  justly  taxable,  and  it  is  of  no 
moment  that  the  owner  who  is  required  to  pay  the  tax  resides  else 
where.  The  duties  of  sovereign  and  subject  are  reciprocal,  and  any 
person  who  is  protected  by  government  in  his  person  or  property 
may  be  compelled  to  pay  for  that  protection.  "^  *  *  What  would  the 
plain tifTs  loan  be  worth  if  it  were  not  for  the  franchises  conferred 
upon  the  company  by  the  Commonwealth,  franchises  which  are  main* 
tained  and  protected  by  the  civil  and  military  power  of  the  Com 
monwealth  ?  Then  it  would  seem  that  this  kind  of  property,  more 
than  any  other,  ought  to  contribute  to  tlie  support  of  the  state  gov- 
ernment, and  I  suppose  it  is  upon  this  ground  that  the  legislature 
discriminates  between  corporation  loans  and  private  debts  as  olyects 
of  taxation."  These  views  are  commented  on  by  Field,  J.,  in  AState 
Tax  on  Foreign-held  Bonds,  16  Wall.  322.  "  The  amount  of  all  which 
is  this:  that  the  state  which  creates  and  protects  a  corporation  ought 
to  have  the  right  to  tax  the  loans  negotiated  by  it,  though  taken  and 
held  by  non-residents,  a  proposition  which  it  is  unnecessary  to  con* 
trovert.  The  legality  of  a  tax  of  that  kind  would  not  be  ques- 
tioned, if  in  the  charter  of  the  company,  or  its  certificates  of  loan, 
the  liability  of  the  loan  to  taxation  were  stated.  The  tax  in  that 
case  would  be  in  the  nature  of  a  license  tax  for  negotiating  the 
loan,  for  in  whatever  manner  made  payable,  it  would  ultimately 
fall  on  the  company  as  a  condition  of  effecting  the  loan,  and  the 
parties  contracting  with  the  company  would  provide  for  it  by  proper 
stipulations."  The  error  in  the  reasoning  of  Woodward,  J.,  results 
from  overlooking  the  distinction  alluded  to  in  commenting  on  Fax- 
ion  V.  McCoshj  between  the  corporation  and  the  stockholders  of 
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the  corporation ;  the  corporation  being  a  creature  of  the  state,  it 
may  prescribe  the  terms  of  its  existence  in  the  form  of  a  bonus,  a 
tax  for  the  privilege  of  exercising  its  functions  in  the  state,  and 
that  tax,  as  Judge  Field  says,  may  be  in  the  form  of  a  tax  upon 
its  loans.  But  the  tax  here  was  not  a  tax  upon  the  corporation; 
it  was  a  tax  upon  the  creditors  t)f  the  corporation,  upon  parties 
contracting  with  a  corporation  at  a  time  when  the  state  which  cre- 
ated it  had  not  burdened  it  with  a  tax  upon  its  borrowing  power, 
and  was  a  violation  of  the  obligation  of  the  contract  between  the 
borrower  and  lender.  The  shares  of  stock  in  the  National  Banks 
are  an  exception  to  the  rule  stated  in  this  section  ;  the  Acts  of 
Congress  as  to  them  annul  the  general  rule  and  impart  to  such 
shares  for  some  purpose  the  local  character  and  fixity  of  real 
estate.  They  are  taxed  where  the  bank  is  situated  :  Providence 
ImLfor  Savings  <f  Jewell  v.  Vity  of  Boston^  101  Mass.  575;  Tap- 
van  V.  Merchants'  Nat,  Bank.  19  Wall.  490. 

W.  H.  B. 

NOSPOLK,  Ya. 

(7b  he  continueJ.) 


RECENT     AMERICAN     DECISIONS. 

Supreme  Court  of  Errors  of  Connecticut. 

CHARLES  F.  BOLLMAN  v.  CLARK  M.  LOOMIS. 

The  policy  of  the  law  forbids  that  a  person  acting  as  the  friend  and  confideQ- 
tial  adviser  of  a  parchaser,  ishoald  at  the  same  time  be  secretly  receiving  compen- 
sation from  the  seller  for  effecting  the  sale  ;  and  a  contract  for  such  compensation 
is  Toid. 

Assumpsit,  upon  the  common  counts  ;  brought  by  appeal  from 
a  justice  to  the  Court  of  Common  Pleas  of  New  Haven  county. 
The  follpwing  facts  were  found  by  the  court : 

In  the  latter  part  of  the  year  1872,  Mrs.  W.  C.  Robinson 
called  at  the  store  of  the  defendant  to  look  at  pianos  which  he 
kept  for  sale.  She  saw  there  one  which  pleased  her,  so  far  as  the 
outside  appearance  was  concerned,  but  not  being  willing  to  pur- 
chase entirely  upon  her  own  judgment,  it  was  suggested  that  the 
plaintiff,  who  was  a  friend  of  F.  A.  Robinson,  a  brother  of  her 
husband  and  an  acquaintance  of  hers,  should  examine  the  instru- 
ment. The  plaintiff  was  to  some  extent  an  expert,  and  his  judgment 
was  much  relied  upon  by  the  Robinsons.     Before  this  time  the 
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plaintiff  had  been  an  occasional  visitor  at  the  store  of  the  defend- 
ant, and  was  well  known  to  the  defendant  as  an  expert.  The 
plaintiff  and  F.  A.  Robinson  visited  the  store  of  the  defendant 
together,  and  the  plaintiff,  in  the  presence  of  the  defendant,  ex- 
amined the  piano,  and  found  the  tone  to  be  good  and  the  instru- 
ment a  good  one,  and  so  expressed  himself.  His  opinion  was 
communicated  to  Mrs.  Robinson.  The  plaintiff  did  everything  to 
this  point  of  time  in  the  utmost  fairness  and  good  faith  towards 
the  Robinsons,  and  gave  them  the  benefit  of  his  unbiased  judg- 
ment. Mrs.  Robinson  did  not  however  immediately  purchase,  and 
the  plaintiff  afterward  happening  in  the  store,  the  defendant  asked 
him  why  Mrs.  Robinson  did  not  buy  the  piano.  The  plaintiff  told 
him  that  he  did  not  know,  and  explained  the  relation  ho  sustained 
toward  the  Robinsons.  The  defendant  knew  that  he  was  acting 
for  the  Robinsons,  and  that  the  Robinsons  relied  upon  his  judg- 
ment, and  for  this  reason  he  requested  him  to  go  further  than  he  had 
before  gone,  and  to  endeavor  to  effect  a  sale,  and  to  urge  the  piano 
upon  the  Robinsons.  This  the  plaintiff  promised  to  do,  and  did. 
A  sale  was  effected,  and  the  plaintiffs  exertions  and  recommenda- 
tions were  instrumental  in  effecting  it.  Neither  of  the  Robinsons 
at  any  time  knew  that  the  plaintiff  was  acting  for  the  defendant, 
and  the  plaintiff  acted  for  the  Robinsons  merely  as  a  friend,  with- 
out reward  or  pay.  After  the  sale  was  effected  the  plaintiff  de- 
manded payment  for  his  services,  and  the  defendant  then  denied 
that  he  had  ever  employed  him ;  but  the  parties  finally  settled  upon 
the  sum  of  $20  as  the  amount  to  be  paid. 

Upon  these  facts  the  court  rendered  judgment  for  the  plaintiff 
for  $20  damages  and  his  costs,  and  the  defendant  brought  the 
the  record  before  this  court  by  a  motion  in  error. 

Newton  and  Arviney  for  the  plaintiff  in  error. 
Bollman^  for  the  defendant  in  error. 

Foster,  J. — The  principle  involved  in  this  case  is  doubtless 
of  importance  ;  but  the  amount  involved,  pecuniarily,  is  small ;  so 
small,  as  in  our  opinion  hardly  to  justify  bringing  the  matter  here 
to  be  decided. 

There  was  gross  duplicity  on  the  part  of  the  plaintiff  in  acting 
as  the  confidential  friend  and  adviser  of  the  purchaser  of  the  piano, 
and  at  the  same  time  as  agent  of  the  vendor,  employed  by  him 
expressly  to  effect  a  sale. 
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The  party  proposing  to  purchase  was  deceived.  Instead  of  get- 
ting, as  he  supposed  he  was,  the  opinion  of  the  plaintiff  as  an 
expert,  without  bias  and  without  interest,  acting  merely  as  a  friend, 
the  plaintiff  was  in  fact  acting  as  the  agent  of  the  owner,  and 
charging  fees  for  his  services.  A  sale  having  been  effected  through 
his  influence,  this  suit  was  brought  to  obtain  a  compensation. 

We  think  there  should  be  no  recovery.  We  reach  this  result 
not  out  of  any  regard  for  the  defendant ;  be  is  as  fully  implicated 
in  the  deception  practised  on  the  purchaser  as  the  plaintiff  him- 
self. The  rule  in  such  cases  is,  that  the  law  leaves  the  parties 
where  it  finds  them.  The  transaction  was  inconsistent  with  fair 
dealing,  contrary  to  sound  policy  and  offensive  to  good  morals. 

We  do  not  say  that  the  plaintiff  or  defendant  committed  a  posi- 
tive fraud.  The  plaintiff  may  have  said  nothing  as  to  this  piano 
vhich  he  did  not  believe  to  be  true,  and  the  defendant  may  have 
demanded  and  obtained  for  it  no  more  than  it  was  really  worth. 
But  the  means  resorted  to  to  effect  the  sale,  deceived  the  purchaser, 
and  were  in  violation  of  confidence.  Such  contracts  and  acts  are 
deemed  equally  reprehensible  with  positive  fraud.  They  are  within 
the  same  reason  and  mischief  as  contracts  made  and  acts  done  with 
an  evil  intent,  and  are  therefore  prohibited  by  law. 

Cases  of  this  character,  though  differing  widely  in  their  details, 
are  unforunately  not  rare  in  courts  of  justice.  In  Carter  v.  Boehnij 
3  Burr.  1910,  Lord  Mansfield  said :  "  Good  faith  forbids  either 
party,  by  concealing  what  he  privately  knows,  to  draw  another 
into  a  bargain  from  his  ignorance  of  that  fact  and  his  believing 
the  contrary.**  In  Chesterfield  v.  Janssen,  2  Ves.  155,  s.  c.  1 
Atk.  352,  Lord  Hardwicke  said:  "Fraud  may  bo  collected  or 
inferred,  in  the  consideration  of  a  court  of  equity,  from  the  nature 
and  circumstances  of  the  transaction,  as  being  an  imposition  and 
deceit  on  other  persons,  not  parties  to  the  fraudulent  agreement." 
In  Fuller  v.  DamCy  18  Pick.  481,  Chief  Justice  Shaw  said :  "  The 
law  avoids  contracts  and  promises  made  with  a  view  to  place  one 
under  wrong  influences  ;  those  which  offer  him  a  temptation  to  do 
that  which  may  affect  injuriously  the  rights  and  interests  of  third 
persons.**  And  again  :  "  If  such  advice  and  solicitation,  thus 
understood  to  be  pure  and  disinterested,  may  be  justly  offered 
from  mercenary  motives,  they  would  produce  all  the  consequences 
of  ahsolute  misrepresentation  and  falsehood.*'        •  « 

This  case  comes  within  a  class  of  cases  described  in  the  books 
as  "poundage  for  recommending  customers  to  buy.**    The  case  of 


T8 


BOLLMAN  f.  LOOMIS. 


Wf/burd  V.  Stantoriy  4  Esp.  179,  is  directly  in  point.  That  was 
an  action  of  assumpsit  for  goods  sold  and  delivered.  The  plea 
was  the  general  issue  and  set-off.  One  part  of  the  set-off  was  for 
certain  poundage  and  reward  before  that  time  agreed  to  be  paid, 
and  then  due  and  payable  from  the  plaintiff  to  the  defendant,  upon 
and  in  respect  of  certain  goods  and  merchandise  before  that  time 
sold  and  delivered  by  the  plaintiff  to  one  Andrew,  for  and  in  con- 
sideration of  the  defendant's  having  recommended  the  said  Andrew 
to  buy  the  said  goods  and  merchandise  from  the  plaintiff  Upon 
this  being  stated.  Lord  Ellenborough  said  he  thought  this  de- 
mand could  not  be  supported.  It  was  a  fraud  on  third  persons. 
It  was  accordingly  rejected. 

We  think  this  principle  a  salutary  one,  and  applicable  to  this 
case.     There  is  therefore  manifest  error  in  the  judgment  below. 


There  is  no  principle  of  the  law  of 
contracts  of  more  vital  force  than  that 
which  requires  that  the  same  party  shall 
not  ho  interested  or  act,  either  as  prin- 
cipal or  agent,  upon  hoth  sides.  It  is 
but  the  adoption  and  enforcement  of  that 
fundamental  rule  of  Christian  ethics, 
"ye  cannot  serve  two  masters."  The 
rule  extends  to  a  large  number  of  those 
legal  relations,  resting  upon  confidence, 
trust  and  dependence  upon  one  side,  and 
advice,  direction,  superiority  and  control 
upon  the  other.  Thus  an  agent  will  not 
bo  allowed  to  buy  or  sell  for  his  princi- 
pal, of  any  corporation  or  joint  stock 
company  in  which  the  agent  is  inter- 
ested, without  acquainting  his  principal 
with  all  the  facts  known  to  himself,  and 
allowing  him  to  judge  for  himself,  the 
principal  being  of  full  age  and  compe- 
tency to  act  understandingly  and  pru- 
dently :  Taylor  v.  Salmon ^  4  Myl.  &  Cr. 
139.  So  one  cannot  make  a  binding 
contract  where  he  acts  as  the  agent  of 
both  parties :  N.  Y.  Central  Ins.  Co.  v. 
Nai,  Protection  Ins.  Co.,  20  Barb.  470, 
where  the  cases  are  very  extensively 
cited  and  judiciously  analyzed  by  Mason, 
J.  And  in  the  verv  recent  case  o( Raisin 
V.  Clark,  41  Md.  158.  the  court  held 
that  a  real  estate  broker,  who  was  em- 
ployed to  sell  a  property,  and  effected 


an  exchange  for  other  real  estate,  could 
not  charge  the  owner  of  the  latter  a  com* 
mission.  The  law  docs  not  permit  the 
broker  in  such  case  to  act  as  agent  of 
both  parties  even  by  express  a^iccment. 
Such  an  agreement  would  not  be  en- 
forced ;  and  a  custom  of  brokers  to  re* 
ceive  a  half  commission  from  each 
party  in  an  exchange,  was  held  void  as 
against  a  settled  principle  of  Uw. 
So  the  trustee  cannot  become  interest- 
ed in  the  purchase  of  any  portion  of 
the  trust  estate  :  Parkhursl  v.  Alexan- 
der ^  I  Johns.  Ch  394  And  the  pur- 
chase of  any  portion  of  the  bankrupt  es- 
tate by  the  assignee  will  bo  treated  as  a 
trust  for  the  benefit  of  the  creditors :  Ex 
parte  Lacey,  6  Ves.  625.  And  the  same 
rule  will  extend  to  executors  and  ad- 
ministrators, and  to  all  persons  acting 
as  trustees  for  sale.     And  the  suretv  is 

• 

not  allowed  to  purchase  the  debt  for  his 
own  benefit,  but  it  will  enure  to  the  ben* 
efit  of  the  principal  debtor  :  Reed  v. 
Norrisy  2  Myl.  &  Cr.  374.  So  an  ngent 
who  discovers  a  defect  in  the  title  to 
land  of  his  principal  cannot  procure 
the  title  for  himself:  Ringo  v.  Binns, 
10  Pet.  (U.  S.)  269.  The  principle  of 
these  cases  is  now  universally  recog- 
nised. It  is  very  learnedly  discussed  by 
two  eminent  English  chancellors,  in  the 
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House  of  Lords,  TiiURLOwand  Lou  oh- 
BORouoii,  in  tho  early  and  leading  case 
of  York  Building  Co.  v.  Mackenzie^  8 
British  Pari.  Cases,  in  App. ;  3  Paton 
378.  The  rnle  extends  to  directors  in 
joint  stock  corporations,  so  that  they 
cannot  legally  derive  any  personal  ben- 
efit from  any  of  their  transactions  on 
behalf  of  the  company  :  Great  Luxem-' 
boarg  Ry.  y.  Magnay^  25  Beav.  586 ;  4 
Jar.  N.  S.  839.  A  director  cannot  re- 
cover for  work  erected  for  the  benefit  of 
the  company,  if  he  was  himself  inter- 
ested in  the  contract :  Stears  v.  Southend 
Gas  Light  ^  Coke  Co.,  9  C.  B.  N.  S. 
180;  7  Jur.  N.  S.  447. 

The  rnle  extends  to  the  avoiding  of 
all  contracts  procured  by  taking  advan- 
tage of  the  relation  of  attorney  and  cli- 
ent: Corley  v.  Lord* Stafford,  1  Do  Gex 
&  Jones  238 ;  Hobday  v.  Peters,  6  Jar. 
N.  S.  794  ;  8  W.  R.  512.  The  burden, 
in  all  cases  between  attorney  and  client, 
is  apon  the  attorney  to  show  that  the 
transaction  was  entirely  equal  and  fair : 
Lyddon  V.  3Io88j  5  Jur.  N.  S.  635 ; 
Morgan  v.  Biggins,  1  Giff.  270.  All 
secarities  between  attorney  and  client 
are  presumptively  void.  The  burden 
rests  upon  the  attorney  to  support  them : 
Brmm  v.  Bulkley,  1  McCarter  457. 


We  need  not  here  pursue  this  question 
further.  The  elementary  books  and  the 
reports  abound  in  wise  rules  and  much 
beautiful  moralizing  upon  them.  The 
rule  is  even  more  stringent  as  between 
trustee  and  cestui  que  trust,  than  between 
attorney  and  client,  where  wo  have  seen 
it  is  only  required  to  show  the  transac- 
tion fair ;  but  in  the  former  case  the 
same  is  equally  void,  at  the  election  of 
cestui  que  trust,  even  where  it  appears 
that  no  advantage  was  taken  :  Cane  v. 
Lord  Allen,  2  Vow  289.  Ld.  Brovoiiam, 
Chancellor,  in  Hunter  y,  Atkins,  3Myl. 
&  K.  113,  puts  the  case  of  attorney  and 
client  upon  the  same  ground,  and  we  see 
no  reason  for  any  distinction  in  the 
cases.  But,  as  we  said,  after  much  beau- 
tiful moralizing,  we  fear  this  very  ave- 
nue to  fraud  and  corruption  is  one  that 
it  will  be  found,  practically,  most  diffi- 
cult to  close  up.  Mere  rules  of  law,  or 
morality,  seem  to  act  as  a  kind  of  com- 
pensation in  the  minds  of  too  many  in 
our  day,  perhaps  in  all  times,  for  giving 
more  or  less  countenance  to  exceptional 
iniquities,  upon  the  principle  that  all 
rules  must  and  will  have  some  excep- 
tions, till  the  latter  overbalance  and 
outnumber  the  former. 

I.  F.  R. 


Supreme  Court  of  Errors  of  Connecticut 
HUNGERFORD'S  APPEAL  FROM  PROBATE. 

A  former  recovery,  to  become  a  bar,  must  be  for  the  same  cause  of  action,  but 
not  necessarily  in  the  same ybnn  of  action. 

This  was  a  claim  presented  to  the  commissioners  by  the  appel- 
lant as  follows : 

"  Estate  of  R.  D.  Hicks  to  Dana  L.  Hungerford,  Dr. 
"February  1st  1870,  to  my  services  in  your  business,  en- 
deavoring to  sell  the  Clark  House  in  Winsted,  from  the 
Ist  day  of  December  1869,  to  the  1st  day  of  February 
1870,  and  cash  expenses  in  said  business,  $1000/' 
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The  appellant  offered  evidence,  and  proved,  that  between  the 
8d  day  of  December  1869,  and  the  9th  of  February  1870,  he  de- 
voted several  days  of  his  time  in  the  service  of  Hicks,  during  his 
lifetime,  in  endeavoring  to  sell  a  hotel  owned  by  Hicks  in  the  town 
of  Winsted,  called  the  Clark  House,  which  services  were  worth  ^10 
per  day,  and  that  during  the  time  he  expended  in  necessary  ex- 
penses in  the  business  the  sum  of  $75. 

He  further  offered  evidence,  and  proved,  that  on  the  3d  day  of 
December  1869,  he  entered  into  the  following  written  contract 
with  Hicks : 

"  Winsted,  Conn.,  Dec.  3d  1869.  Whereas  D.  L-  Hungerford 
has  proposed  to  find  some  person  or  persons  who  will  purchase  my 
hotel,  called  the  Clark  House,  in  Winsted :  Now  I  do  hereby  agree 
that  if  he  shall  find  or  send  any  person  or  persons  wl  o  will  pur- 
chase said  property  at  any  terms  to  which  I  may  assent,  and  I 
shall  thereupon  make  the  sale  to  such  person  6t  persons,  I  will 
pay  him,  the  said  D.  L.  Hungerford,  as  a  compensation  for  his  ser- 
vices in  the  matter,  the  sum  of  $1000,  when  said  sale  is  effected. 

R.  D.  Hicks." 

In  connection  therewith  he  offered  evidence  to  prove  that  Hicks, 
in  the  latter  part  of  December  1869,  or  in  the  first  part  of  Janu- 
ary 1870,  sold  the  Clark  House  to  one  Dennis  W.  Stevens,  and 
after  the  sale  concealed  the  fact  from  the  appellant,  and  said  to 
the  latter  '*  you  are  doing  well,  go  on  and  make  a  noise  about  the 
property;  it  must  be  sold  before  the  1st  of  April."  And  that, 
from  this  time,  which  was  the  13th  of  January  1870,  the  appellant 
continued  his  efforts  to  find  a  purchaser  for  the  property,  until  the 
7th  day  of  February  1870,  during  which  time  he  expended  con- 
siderable Bums  of  money  in  the  matter. 

The  appellee  claimed  that  the  appellant  was  barred  of  a  re- 
covery for  his  services  and  expenses  by  reason  of  a  judgment  here- 
tofore rendered  bj  the  Superior  Court  between  the  parties  (which 
case  came  to  the  Supreme  Court  and  is  reported  in  39  Conn.  Rep. 
259),  but  the  appellant  claimed  that  he  ought  not  to  be  barred  by 
that  judgment,  as  it  was  rendered  solely  upon  the  question  whether 
he  was  entitled  to  recover  the  sum  of  $1000  by  virtue  of  the 
written  contract,  and  the  appellant  claimed  that  the  court,  in  pro- 
ceeding to  and  rendering  the  judgment,  did  so  entirely  upon  the 
written  contract,  and  that  he  did  not  offer  any  evidence  or  make 
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any  claim  to  recover  for  the  services  and  expenses  now  claimed  by 
him  rand  that  the  court  did  not  pass  upon  his  present  claim,  and 
in  proof  of  this  he  offered  in  evidence  the  record  and  files  in  that 
case.  The  record  showed  that  the  declaration  in  that  action  con- 
tained a  special  count  upon  the  written  contract  above  stated,  and 
a  general  count  for  work  and  labor,  and  for  money  expended,  and 
that  the  judgment  was  a  general  judgment  for  the  defendant. 

The  court  was  of  opinion  and  decided  that  the  appellant  was 
barred  from  recovering  upon  his  present  claim  for  services  and  ex- 
penses by  reason  of  the  judgment,  and  thereupon  rendered  judg- 
ment for  the  appellee.  The  appellant  filed  a  motion  for  a  new 
trial  for  error  in  this  ruling  of  the  court. 

F.  L.  Hungerford  (with  whom  was  Graves  and  Morrill)^  in  sup- 
port of  the  motion. 

Hitchcock,  contri. — The  claim  sought  to  be  enforced  in  this 
proceeding  is  res  adjudicata.  The  case  of  Hungerford  v.  Hicks^ 
39  Conn.  259,  was  tried  in  the  Superior  Court.  It  was  an  action 
of  assumpsit,  embracing  a  special  count  founded  on  a  special  con- 
tract, and  counts  for  work  and  labor,  and  for  money  laid  out  and 
expended  for  the  defendant  at  his  special  instance  and  request.  To 
this  action  Ilicks  pleaded  the  general  issue.  So  the  parties  were 
at  issue  on  the  question,  whether  or  not  Hungerford  had  any 
honest  claim  against  Hicks  for  labor  done  and  performed,  or  for 
money  laid  out  and  expended  for  him  at  his  request.  And  that 
is  the  very  issue  involved  in  this  proceeding  between  the  same 
parties. 

We  say,  therefore,  that  in  the  declaration  in  the  action  of  as- 
sumpsit, between  these  same  parties,  Hungerford  had  appropriate 
counts  for  this  claim ;  that  he  there  declared  that  Hicks  was  in- 
debted to  him  for  work  and  labor,  and  for  money  laid  out  and  ex- 
pended ;  that  Hicks  by  his  plea  denied  this ;  that  the  parties  were 
thus  legally  and  fairly  at  issue  as  to  whether  Hungerford  had  any 
such  claim  against  Hicks ;  that  Hungerford  introduced  proof  to 
satisfy  the  court  of  the  truth  of  this  claim  ;  that  the  court  rendered 
judgment,  generally,  against  Hungerford ;  and  that  Hungerford 
moved  for  a  new  trial,  on  the  ground  that  the  Superior  Court  did 
not  render  judgment  in  his  favor  on  this  identical  claim,  under  the 
common  counts  in  his  declaration.     Is  not,  therefore,  this  claim 

res  adjudicafa  ?     "  Parties  will  not  be  permitted  to  litigate  what 
Vol.  XXIV.— 11 


82  HUNGERFOBD'S  APPEAL. 

tbej  once  had  an  opportunity  of  litigating  in  the  course  of  a  jiidi* 
cial  proceeding ;  but  whatever  might  have  been  put  in  issue  in  that 
proceeding  shall  be  concluded  to  have  been  put  in  issue  and  deter- 
mined :"  McDowaU  v.  McDotcallj  1  Bailey's  £q.  Rep.  324. 

Pardee,  J. — It  is  a  well-settled  principle  of  law  that  whenever 
a  court  of  competent  jurisdiction  has  judicially  tried  and  determined 
a  right  or  a  fact,  the  judgment  thereon,  so  long  as  it  remains  un- 
reversed, shall  be  conclusive  upon  the  parties  and  those  in  privity 
with  them  in  law  or  estate. 

This  trial  and  determination  must  be  upon  pleadings  wherein  is 
an  averment  of  a  fact  precisely  stated  on  one  side  and  traversed 
on  the  other,  and  found  by  the  court  or  jury  affirmatively  or  nega- 
tively in  direct  terms,  and  not  by  way  of  inference.  Such  a  result 
would  be  obtained  where  an  issue  is  reached  by  special  pleading ; 
rarely,  when  the  general  counts  in  a  declaration  are  met  by  a 
general  denial. 

In  our  modern  practice  it  is  usual  to  insert  several  general 
counts  in  a  declaration  :  and  when  the  general  issue  is  pleaded  to 
these  many  different  claims  may  be  tried.  When  upon  pleadings 
thus  framed  a  general  judgment  is  rendered,  and  is  thereafter 
pleaded  in  bar,  it  isprimd  facie  evidence  of  a  prior  adjudication 
of  every  demand  which  might  have  been  drawn  into  controversy 
under  it ;  but,  like  other  primd  facie  evidence,  it  may  be  met  and 
controlled  by  other  competent  evidence  tending  to  show  that  any 
particular  demand  or  claim  was  not  presented  or  considered  :  Sate- 
yer  v.  Woodbury ^  7  Gray  499. 

In  Kennedy  v.  Scovilj  14  Conn.  68,  this  court  said,  that,  ''  in 
order  to  constitute  a  former  judgment  an  estoppel,  or  in  other 
words,  to  render  it  conclusive  on  any  matter,  it  is  necessary  that 
it  should  appear  that  the  precise  point  was  in  issue  and  decided  ; 
and  this  should  appear  from  the  record  itself."  And,  in  Dickin- 
eon  V.  SayeSj  81  Conn.  428,  the  court  say :  "  Where  two  or  more 
distinct  causes  of  action  are  sued  for  in  the  same  declaration  and 
there  is  a  general  verdict  and  judgment  for  the  plaintiff  or  a  judg- 
ment for  him  on  de£&ult,  the  record  of  such  judgment  is  not  con- 
clusive evidence  that  both  or  all  of  those  causes  of  action  have  been 
passed  upon  or  adjudicated.  Thus,  in  Seddon  v.  Tutopj  6  Term 
Rep.  607,  the  plaintiff  sued  upon  a  promissory  note  and  also  for 
goods  sold.     The  defendant  suffered  judgment  by  default,  and 
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upon  executing  the  writ  of  inquiry,  the  plaintiff  being  unprepared 
with  evidence  regarding  the  goods,  took  his  verdict  and  judgment 
for  the  note  only  In  a  subsequent  action  for  the  goods  it  was 
held  that  the  judgment  in  the  first  suit  was  no  bar  to  the  plaintiff's 
recovery  in  the  second,  and  that  the  plaintiff  was  at  liberty  to  prove 
what  took  place  at  the  first  trial  for  the  purpose  of  showing  that 
his  verdict  and  judgment  then,  did  not  include  the  price  of  the 
goods  sued  for  now."  . 

The  right  of  the  appellant  to  recover  $1000  from  Hicks  upon 
the  special  contract  may  have  been  the  issue  which  was  tried  and 
determined  m  the  original  suit ;  the  same  is  true  of  his  right  to 
recover  the  reasonable  value  of  his  services  upon  the  direction  of 
Hicks  to  "  go  on  and  make  a  noise  about  the  property ;"  also,  of 
his  right  to  recover  for  money  laid  out  and  expended  for  and  at 
the  request  of  Hicks  ^  the  record,  showing  merely  a  general  judg- 
ment for  Hicks,  leaves  it  wholly  uncertain,  without  other  evidence, 
whether  or  not  the  right  of  the  appellant  to  recover  the  claim 
which  he  has  presented  to  the  commissioners  was  put  in  issueri  tried 
and  determined  in  that  suit. 

Upon  these  principles,  the  record  in  question  cannot  be  deemed 
conclusive  for  the  purpose  for  which  it  was  offered  in  evidence. 
The  appellant  is  entitled  to  the  privilege  of  showing  that  the  claim 
which  he  now  presents  was  not  put  in  issue,  tried  or  determined  in 
the  original  suit 

There  is  error  in  the  judgment  complained  of,  and  it  is  reversed. 

In  this  opinion  the  other  judges  concurred.  , 


It  leems  to  be  well  nettled,  as  a  gen- 
eral nde,  that  a  former  reoorery  for  the 
nme  caoae  of  action,  is  to  be  regarded 
u  in  equitable  defence,  and  need  not 
be  specially  pleaded  under  the  old  rule 
of  pleading,  requiring  estoppels  by  ro- 
eord  to  be  specially  pleaded,  under  pen- 
ilty  of  being  regarded  as  waived  by 
the  party :  Stafford  v.  C/arJt,  2  Bing. 
277:  Gray  v.  Pingry,  17  Verm.  419- 
423.  A  former  recovery  for  the  same 
csoie  of  action  is  as  much  an  equitable 
^ence  as  payment  or  accord  and  satis- 
ftttion,  and  no  more  subject  to  any 
ipedsl  itringency  in  pleading. 

And  we  may  here  state  that  by  the 
MUM  cause  of  action  is  not  implied 


always  that  each  particular  of  the  items 
of  the  former  recovery,  and  the  present 
action,  shall  be  precisely  identical.  As 
one  entire  cause  of  action  cannot  be  so 
subdivided  as  to  maintain  separate  ac- 
tions upon  the  different  items,  it  follows 
that  if  the  former  judgment  embraces 
any  of  the  items  in  the  present  action, 
it  will  be  a  bar  to  the  subsequent  suit. 
Thus  a  conviction  for  a  common  assault 
will  bar  any  future  prosecution  for  the 
same  assault,  with  intent  to  kill,  or  to 
commit  rape :  Re  Thompson^  9  W.  R. 
20A.  This  point  was  involved  to  some 
extent  in  the  recent  English  case  —  We- 
mtfeit  v.  Hopkins,  23  W.  R.  691  ;  L.  R. 
10  Q.  B.  378^where  a  prosecution  un- 
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der  one  statute  was  held  to  be  a  bar  to 
another  for  the  same  offence,  although 
in  a  different  form  and  under  a  different 
statute.  This  view  is  decisive  of  the 
only  question  actually  raised  in  the 
principal  case. 

The  dictum,  that  where  the  former 
adjudication  is  relied  upon  as  an  estop- 
pel in  regard  to  particular  facts,  it  must 
appear  by  the  record  in  the  former  ac- 
tion that  such  facts  were  in  issue  and  di- 
rectly passed  upon,  and  the  estoppel  must 
be  80  pleaded,  is  well  settled :  VooghJt 
V.  Winchy  2  B.  &  Aid.  668 ;  Outram  y. 
Morewoody  3  East  345  ;  Hopkins  v.  Lee, 
6  Wheaton  109  ;  Fairman  v.  Bacon,  8 
Conn.  418  ;   Gray  v.  Pingry,  supra. 

It  is  said  in  some  cases  that  where 
the  question  was,  in  fact,  determined  in 
the  former  action,  but  that  does  not  ap- 
pear upon  the  record,  and  where  of 
course  it  cannot  be  pleaded  as  an  estop- 
pel of  record,  it  may  nevertheless  bo 


given  in  evidence  in  any  subseqnent  ac- 
tion between  the  same  parties,  where 
the  same  facts  are  involved,  and  will 
have  such  weight  as  the  triers  choose  to 
give  it:  Vooghtv.  Winch,  gupra;  Outram 
V.  Morewood,  Gray  v.  Pingry,  supra. 
The  precise  effect  of  such  a  new  finding, 
when  acted  upon  in  a  subaeqaent  action, 
seems  not  well  settled.  Our  own  views 
were  expressed  in  the  case  last  cited, 
and  need  not  be  repeated.  And  it  is 
well  settled  that  a  judgment-bond  upon 
specific  recitals  upon  the  record  will 
not,  as  matter  of  course,  prove  such  re- 
citals to  the  full  extent,  but  only  so  far 
as  is  requisite  to  uphold  the  judgment : 
Burlen  v.  Shannon,  99  Mass.  200 ;  Phil. 
Ev.,  ch  2,  g  2 ;  Hotchkiss  v.  Nichols,  3 
Day  138;  Coit  v  Tracy,  8  Conn.  266  ; 
where  it  is  said :  *'  Facts  found  by  a 
former  decree,  which  were  not  necessary 
to  uphold  the  decree,  do  not  conclude 
the  parties."  I.  F.  K. 
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ABIGAIL  HANFORD  v.  HARVEY  FITCH  and  others. 

The  petitioner  in  1820,  then  a  married  woman,  joined  with  her  husband  in  mort- 
gaging for  his  debt  a  piece  of  land  owned  by  her,  soon  after  which  she  removed 
with  her  husband  from  the  state,  and  they  continued  to  reside  out  of  the  state  until 
1869,  when  he  died.  Immediately  after  the  execution  of  the  mortgage,  C,  a  cred- 
itor of  the  husband,  attached  his  life-interest  as  tenant  by  the  curtesy  in  the  laud, 
and  afterwards  had  it  set  off  to  him  in  part  satisfaction  of  the  judgment  which  he 
obtained.  In  1822,  C.  purchased  the  mortgage  interest,  taking  a  quit-claim  of  the 
land  from  the  mortgagee,  and  three  months  after  he  conveyed  the  land  by  a  war- 
ranty deed  to  a  purchaser,  from  whom  by  sundry  conveyances  the  land  came  in 
different  parcels  to  the  respondents.  The  land  was  originally  of  little  value, 
unfitted  for  cultivation  or  for  building  purposes,  but  the  respondents  had  at  great 
expense  graded  and  erected  houses  and  other  buildings  upon  it.  At  the  time  C. 
made  the  conveyance  he  was  in  actual  possession  of  the  land,  but  it  did  not  appear 
when  he  took  possession  nor  whether  under  his  mortgage  title  or  that  derived  from 
the  levy  of  his  execution.  No  interest  upon  the  mortgage  debt  was  ever  paid  by 
the  petitioner  or  her  husband,  nor  was  any  attention  given  by  either  of  them  to 
the  property  before  his  death.  After  his  death,  the  petitioner  inquired  about  the 
property  and  demanded  possession,  which  being  refused  she  brought  a  bill  in 
equity  to  redeem.  Held,  1.  That  if  C.  was  to  be  regarded  as  having  taken  posses- 
sion under  the  levy  of  his  cxccutioa  the  petitioner  would  not  be  barred  by  the 
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Statute  of  Limitations.  2.  But  that,  in  the  absence  of  any  evidence  on  the  Bub- 
ject,  and  after  so  great  a  lapse  of  time,  the  court  would  presume  that  he  had 
abandoned  his  claim  under  the  levy  and  had  taken  possession  as  mortgagee.  3. 
That  his  possession  as  mortgagee,  and  that  of  those  deriving  title  from  him,  being 
adrersc  to  the  petitioner,  she  would  be  barred  by  the  Statute  of  Limitations. 
(Two  judges  dissenting.) 

A  married  woman  who  executes  a  mortgage  of  her  land  with  her  husband,  is  not 
sared  by  her  coverture  from  the  running  of  the  Statute  of  Limitations  against  her 
title  in  favor  of  the  mortgagee. 

Bill  to  redeem  mortgaged  premises  and  to  remove  a  cloud  from 
a  title ;  brought  to  the  Superior  Court  in  Fairfield  county.  The 
following  facts  were  found  by  a  committee : 

In  1812,  the  petitioner  was  married  to  one  Zalmon  Hanford, 
with  whom  she  lived  thereafter  till  his  death,  which  took  place  in 
1860.  There  was  issue  of  the  marriage  born  alive,  and  capable 
of  inheriting  the  property  hereinafter  mentioned. 

In  1818,  the  land  in  question  was  conveyed  to  the  petitioner 
by  David  and  Silqa  C.  Lockwood,  who  were  the  lawful  owners  of 
the  same.  The  consideration  for  the  conveyance  was  the  sum  of 
8550,  which  was  paid  out  of  the  proceeds  of  a  prior  sale  of  real 
estate  belonging  to  the  petitioner,  and  which  she  had  inherited 
from  her  mother. 

On  March  14th  1820,  Zalmon  Hanford  was  indebted  to  Eli  B. 
Bennett  of  Norwalk,  by  his  promissory  note  of  that  date,  in  the 
sum  of  $224.08,  payable  on  demand,  with  interest,  the  consideration 
of  which  was  dry  goods,  groceries  and  provisions,  before  that  time 
sold  by  Bennett  to  Hanford,  as  supplies  for  his  family ;  and  to 
secure  the  payment  of  the  note,  the  petitioner  and  said  Zalmon 
oa  that  day  executed  and  delivered  to  Bennett  a  mortgage  of  the 
land  in  question,  which  was  on  the  same  day  recorded  in  Nor- 
walk. 

Very  soon  after  the  execution  of  the  mortgage,  the  petitioner 
and  her  husband  left  Norwalk,  and  went  to  reside  in  the  state  of 
New  York,  where  they  lived  about  thirteen  years,  and  then  removed 
to  Ohio,  where  they  remained  until  about  the  year  1843,  and  then 
removed  to  the  state  of  Illinois,  where  they  resided  till  his  death, 
and  where  the  petitioner  still  resides. 

Neither  the  petitioner  nor  her  husband  ever  had  any  actual  pos- 
sesion of  the  land  after  their  removal  from  Norwalk,  and  Bennett 
never  took  possession.  At  the  time  of  their  removal  it  had  been 
cultivated  only  to  a  limited  extent,  and  no  buildings  had  been 
erected  upon  it. 
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On  the  14th  of  March  1820,  said  Zaimon  was  indebted  to  one 
Samuel  Cannon  of  Norwalk,  by  his  promissory  note  for  $100, 
-which  was  executed  and  dated  December  9th  1815,  and  on  said 
14th  of  March  1820,  Cannon  commenced  a  suit  upon  the  note,  by 
a  writ  of  attachment,  which  was  served  by  attaching  all  the  right 
and  interest  of  said  Zaimon  in  the  land  in  question  ;  the  attach- 
ment being  subsequent  to  Bennett's  mortgage.  The  writ  was 
returnable  to  the  county  court  for  Fairfield  county  at  its  April 
Term  1820,  at  which  term  Cannon  recovered  judgment  by  default 
against  said  Zaimon  for  $114.20  damages  and  $9.70  costs ;  on 
which  judgment  execution  was  taken  out  in  due  form,  and  on  the 
19th  of  August  1820,  levied  on  his  interest  in  the  land,  which 
was  appraised  at  $55.92,  and  the  same  was  setoff  in  favor  of  Can- 
non, in  part  satisfaction  of  the  execution ;  and  the  execution,  with 
the  endorsement  of  the  officer's  doings  thereon,  was,  on  the  29th 
day  of  August  1820,  duly  returned  to  court.  There  was  no  evi- 
dence that  the  execution  was  ever  recorded  by  the  clerk  of  the 
court,  unless  the  same  was  to  be  implied  from  the  facts  found ; 
and  if,  in  the  opinion  of  the  court,  the  recording  was  to  be  inferred 
from  the  facts  found,  then  the  recording  was  found  as  a  fiict, 
otherwise  not. 

Cannon  entered  into  possession  of  the  land  at  some  time  between 
the  levy  of  the  execution  and  18th  June  1822,  but  the  evidence 
did  npt  enable  the  committee  to  fix  the  date  of  his  taking  pos- 
session, nor  the  title  or  claim  of  title  under  which  he  entered 
into  possession,  unless  the  same  could  be  implied  from  the  facts 
found. 

On  March  18th  1822,  said  Bennett  gave  to  Cannon  a  quit-claim 
deed  of  that  date,  of  the  land  mortgaged  to  him  by  the  petitioner 
and  said  Zaimon.  The  consideration  paid  by  Cannon  to  Bennett 
for  the  deed  was  $244.81.  The  amount  then  due  on  the  mort- 
gage-note was  $251.11.  Upon  the  payment  of  the  consideration, 
the  mortgage-note  was  delivered  to  Cannon,  with  the  quit-claim 
deed,  but  the  mortgage  was  not  delivered,  and  no  other  writing  or 
assignment  was  made  between  Bennett  and  Cannon.  At  the  time 
of  this  transaction  nothing  had  been  paid  on  the  mortgage-note, 
either  upon  the  principal  or  as  interest,  and  Bennett  had  not  asked 
payment  from  Cannon,  nor  taken  any  steps  towards  collecting  the 
note  or  the  foreclosing  of  the  mortgage.  Cannon's  intention  and 
object  in  the  transaction  with  Bennett  was  not  to  pay  off  and  extin- 
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gnish  the  mortgage,  but  to  purchase  and  hold  it  as  a  subsisting 
encumbrance  on  the  land. 

On  June  18th  1822,  bj  warranty  deed  of  that  date,  Cannon 
conveyed  all  his  interest  in  the  land  to  one  Samuel  Gray,  who 
entered  into  possession  of  the  same.  Gray  occupied  the  premises 
until  the  17th  of  January  1824,  when  he  purchased  of  one  Marvin 
an  additional  tract  of  land,  containing  about  one  acre,  adjoining 
the  land  in  question  on  the  south  and  west ;  and  on  the  27th  of 
April  1827,  be  conveyed  the  entire  tract  of  land,  as  thus  enlarged, 
by  warranty  deed  of  the  date,  to  Esther  Hubbell,  of  Norwalk,  from 
vbom  the  same  has  come  through  a  large  number  of  intermediate 
holders  and  possessors,  and  by  numerous  and  an  unbroken  succes- 
fiioQ  of  deeds,  mainly  of  warranty,  and  all  duly  recorded  at  or 
about  the  times  of  their  respective  dates,  into  the  several  posses- 
sion and  occupancy  of  the  respondents ;  all  of  whom  purchased 
and  now  hold  their  respective  portions  of  the  land  under  a  bond  fide 
claim  of  title.  In  so  much  of  the  land  now  occupied  by  the  re- 
spondents, as  was  embraced  in  the  original  deed  from  David  and 
Silas  C.  Lockwood  to  the  petitioner,  the  respondents  have  no  title, 
except  such  as  they  may  derive  through  Cannon*s  deed  to  Gray, 
and  the  subsequent  conveyances  referred  to,  and  such  as  they  may 
derive  from  the  occupancy  of  the  premises,  under  the  facts  and 
circumstances  found. 

No  payment  of  interest  or  principal,  or  any  part  thereof,  has 
ever  been  made  on  the  mortgage-debt,  and  there  is  no  record  or 
other  evidence  that  the  mortgage  has  ever  been  foreclosed.  The 
question  whether  such  foreclosure  may  be  presumed  from  the  lapse 
of  time  and  the  facts  found,  was  submitted  by  the  committee  to  the 
court. 

After  the  deed  from  Gannon  to  Gray,  of  June  18th  1822,  no 
reference  has  ever  been  made  in  any  of  the  subsequent  deeds 
through  which  the  respondents  claim  title,  to  the  Bennett  mort- 

If  the  court  should  consider  the  Bennett  mortgage  as  a  still  sub- 
sisting encumbrance  on  the  land,  then  the  committee  found  the 
amount  due  on  the  mortgage,  computing  interest  to  the  14th  day 
of  March  1874,  to  be  the  sum  of  $950.09.  The  petitioner  never 
requested  a  reconveyance  of  the  legal  title  which  passed  by  the 
mortgage,  from  any  one,  till  the  6th  day  of  October  1870,  when 
she  requested  the  respondents  severally  to  release  to  her,  by  suita- 
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ble  deeds,  the  legal  title  to  the  premises  held  by  them  respectively, 
which  they  severally  refused  to  do. 

The  petitioner  never  asserted  any  claim  of  interest  in  the  land 
until  some  time  in  the  summer  of  1869,  after  the  death  of  her 

s 

husband,  nor  were  any  of  the  respondents  in  any  way  informed 
of  her  claim  of  an  interest  in  the  premises  until  they  received 
notice  from  her  present  attorneys,  in  the  fall  of  1870,  a  very  short 
time  before  the  petition  was  served. 

The  several  respondents  purchased  their  respective  interests  in 
the  premises,  for  full  consideration,  in  good  faith,  without  any 
notice  or  suspicion  of  any  adverse  claim  or  interest  therein  on  the 
part  of  the  petitioner,  or  of  any  person  or  persons.  The  records 
of  lands,  however,  in  the  town  of  Norwalk,  disclosed  the  state  of 
the  title  to  the  premises,  and  such  notice  as  the  law  implies  from 
this  fact  the  respondents  had,  but  no  actual  notice. 

At  the  time  of  its  purchase  by  Gray  the  land  was  very  rough 
and  barren,  and  poorly  adapted  to  either  agricultural  or  building 
purposes.  Since  that  time  the  respondents,  and  various  prior 
occupants,  in  good  faith,  without  notice  of  any  claim  or  interest 
on  the  part  of  the  petitioner  in  the  premises,  and  in  the  belief  on 
their  part  that  they  held  perfect  titles  to  the  fee  of  the  land,  have 
at  great  expense  made  many  improvements  on  the  land  by  grading, 
draining  and  enriching  the  soil,  and  by  setting  out  trees  and 
shrubbery,  and  have  also  erected  four  dwelling-houses,  with  out- 
buildings and  fences,  which  the  respondents  now  occupy  as  their 
homesteads. 

Upon  these  facts  the  case  was  reserved  for  the  advice  of  this 
court. 

L.  Warner  and  Woodward^  for  the  petitioner. 

Smith  (with  whom  was  Beardsley)^  for  respondents. 

Park,  C.  J. — The  petitioner  seeks,  by  force  of  a  mere  technical 
right,  to  recover  the  possession  of  premises  which  have  become  of 
great  value  by  reason  of  improvements  made  upon  them,  while  it 
is  evident  that  she  abandoned  all  her  interest  in  them  nearly  fifty 
years  ago.  During  all  this  period  she  has  paid  no  interest  on  the 
note  which  the  mortgage  of  her  property  was  given  to  secure,  nor 
has  she  looked  after  the  property,  or  showed  any  interest  in  it. 
She  has  done  nothing  whatsoever  indicating  an  intention  ever  to 
redeem  the  mortgage  until  recently,  and  it  is  manifest  that  her 
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desire  to  do  so  now  is  wholly  owing  to  the  great  advance  of  the 
property  in  value  since  the  mortgage  was  given. 

The  claim  of  the  petitioner  is  based  upon  the  assumption  that 
CaDnon,  the  execution-creditor,  went  into  the  actual  possession  of 
the  life- estate  under  and  by  virtue  of  the  execution  which  was 
levied  in  his  favor  on  the  life-estate  of  Zalmon  Ilanford,  the  late 
husband  of  the  petitioner,  and  that  both  he  and  the  parties  claim- 
ing under  him  continued  to  hold  possession  of  the  land,  under  the 
execution-levy,  during  the  life  of  Zalmon  Hanford.  If  this  was 
80  in  fact,  then  the  prayer  of  the  petitioner  should  be  granted. 

But  if  such  was  not  the  case,  if  Cannon  never  took  possession 
of  the  land  under  the  levy  of  his  execution,  but  abandoned  the 
interest  he  acquired  by  the  levy,  and  some  two  years  subsequently 
went  into  the  actual  possession  of  the  land  under  the  mortgage 
interest  which  he  had  purchased,  and  claimed  the  entire  property 
as  his  own  under  such  purchase,  and  possessed  it  accordingly,  and 
this  possession  was  continued  by  the  parties  claiming  the  land 
under  him,  then  the  right  of  the  petitioner  has  long  since  been 
extinguished. 

Whether  the  one  state  of  facts  or  the  other  existed  in  this  case, 
is  the  question  we  have  to  determine. 

It  appears  in  the  case  that  for  nearly  half  a  century  the  land  in 
question  has  been  held  by  absolute  deeds ;  that  during  this  period 
it  has  passed  from  grantor  to  grantee  through  many  conveyances, 
the  grantor  in  nearly  every  instance  warranting  the  title  in  fee  to 
his  immediate  successor ;  that  the  parties  to  these  conveyances 
purchased  the  land  in  good  faith,  without  notice  of  any  claim 
whatever  to  it  on  the  part  of  the  petitioner ;  that  the  land  was 
barren  originally,  and  was  poorly  adapted  to  agriculture;  that  it 
has  been  divided  into  building  lots,  and  has  been  graded,  drained 
and  enriched  at  great  expense;  that  trees  and  shrubbery  have 
been  set  out  and  other  improvements  made  upon  it;  and  that 
dwelling-houses,  out-buildings  and  fences,  have  been  erected  upon 
it.  Thus  it  appears  that,  during  this  long  period  of  time,  parties 
in  possession  of  the  land  have  constantly  exercised  acts  of  absolute 
ownership  over  it,  and  unless  some  unsurmountable  obstacle  prevents 
the  running  of  the  Statute  of  Limitations  against  the  petitioner's 
claim,  the  case  is  one  of  the  strongest  character  going  to  show 
that  the  statute  has  long  since  extinguished  her  interest. 

The  onlv  difficulty  in  the  case  arises  from  the  fact  that  Cannon 
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levied  his  execution  on  the  life-estate  of  Zalmon  Hanford,  and 
had  it  set  off  in  part  satisfaction  of  his  debt,  but  whether  he  ever 
inrent  into  possession  of  the  land  under  his  levy,  or  claimed  any. 
thing  whatsoever  from  it,  does  not  appear.  It  is  fouiifi  that  he 
levied  his  execution,  and  there  the  finding  leaves  the  matter.  It 
is  true  that  he  was  in  possession  of  the  land  on  the  18th  day  of 
June  1822,  nearly  two  years  after  the  levy  of  his  execution,  but  it 
is  also  true  that  three  months  previous  to  that  time  he  purchased 
an  outstanding  mortgage  on  the  entire  property,  and  received  a 
quit-claim  deed  of  the  same,  which  conveyed  to  him  the  legal  title 
to  the  property.  This  accounts  for  his  possession  at  that  time, 
while  there  is  an  indication  that  his  possession  was  under  his  quit- 
claim deed,  in  the  fact  that  on  that  day  he  gave  an  absolute  deed 
of  the  entire  property,  and  warranted  the  title  to  his  grantee. 

There  is  nothing  going  to  show  any  previous  possession  under 
the  levy  of  the  execution  except  the  presumption  of  law  that  a 
party  is  in  possession  of  land  which  he  owns  unless  it  appears  to 
be  in  the  actual  possession  of  another.  But  this  presumption  has 
no  reference  to  actual  possession.  It  relates  to  coMstructive 
possession  merely,  and  the  rule  was  established  for  the  benefit 
of  the  owner. 

Nothing  therefore  appears  in  the  case  to  show  that  Gannon  ever  . 
in  fact  took  or  held  possession  of  the  land  under  his  execution 
title,  and  the  burden  is  on  the  petitioner  to  show  that  it  was  so 
held  in  order  to  avoid  the  running  of  the  Statute  of  Limitations 
against  her  claims. 

The  life-estate  was  of  little  or  no  value  at  the  time  of  the  levy 
of  the  execution,  and  there  could  have  been  but  little  object  in 
keeping  it  alive.  The  land  was  barren,  and  poorly  adapted  to 
agriculture,  and  it  is  manifest  that  the  life-estate  was  not  valuable 
for  any  other  purpose.  It  required  great  expense  to  grade  it  for 
building  purposes,  and  no  man  would  think  of  incurring  the 
expense  necessarily  attending  the  erection  of  buildings  on  the  land 
when  it  was  held  by  so  precarious  a  tenure.  The  life-estate  might 
terminate  at  any  moment  and  valuable  improvements  consequently 
would  be  lost. 

And  furthermore,  at  the  time  that  Gannon  went  into  possession 
of  the  property  under  his  mortgage  interest,  the  entire  property 
was  not  worth  the  amount  of  the  mortgage,  for  he  purchased  it  at 
less  than  the  amount.     The  mortgage  covered  the  entire  property. 
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and  was  the  first  encumbrance  on  it,  and  it  is  unreasonable  to  sup- 
pose that  the  owner  of  the  mortgage  would  have  sold  it  for  less 
than  the  amount  of  the  mortgage-debt  if  the  land  was  of  greater 
yalae  than  the  mortgage.  It  is  therefore  fair  to  presume  that  the 
life-estate  in  the  hands  of  Cannon  was  of  no  value  when  he  went 
into  possession  of  the  land  under  his  mortgage  interest  This  ac- 
coants  for  his  not  going  into  possession  of  the  property  under  the 
levy  of  his  execution.  It  accounts  too  for  his  conveying  the  pro- 
perty by  a  deed  of  warranty,  for  he  considered  his  mortgage-deed 
as  equivalent  to  an  absolute  deed  of  the  property,  inasmuch  as  it 
represented  its  entire  value. 

We  think  therefore  that  the  case  shows  that  Cannon  abandoned 
his  levy  for  the  benefit  of  the  petitioner,  and  we  may  presume  from 
the  great  length  of  time  that  the  property  has  been  held  by  parties 
in  possession  of  the  land,  as  absolute  owners,  that  he  quit-claimed 
to  her  all  his  interest  acquired  by  the  levy,  and  afterwards  went 
into  possession  of  the  land  under  his  mortgage-deed.  Similar  pre- 
sumptions are  made  in  cases  of  landlord  and  tenant,  where  the 
tenant  and  parties  claiming  the  land  under  him  have  for  many 
years  occupied  the  land  as  absolute  owners.  The  law  presumes  in 
such  cases  that  the  tenant  surrendered  the  tenancy  to  his  landlord 
together  with  the  possession  of  the  property,  and  subsequently 
ousted  him  of  the  possession.  It  was  so  held  by  this  court  in  the 
case  of  Camp  v.  Campy  5  Conn.  291.  In  that  case  a  tenant  at 
will  remained,  after  the  death  of  the  landlord,  in  the  exclusive  and 
uuinterrupted  possession  of  the  land,  claiming  it  as  his  own,  for  a 
period  of  fifty-seven  years.  It  was  held  by  the  court,  that  al- 
though as  a  general  rule  a  tenant  is  estopped  to  deny  the  title  of 
his  landlord,  and  although  a  person  once  a  tenant  will  primd  facie 
be  deemed  to  continue  in  that  character  so  long  as  he  remains  in 
possession  of  the  land  demised,  yet  it  is  copipetent  for  such  person 
to  show  that  the  relation  has  been  dissolved.  And  it  was  further 
held  that,  from  the  long  period  of  time  that  the  property  had  been 
adversely  held,  the  jury  were  authorized  to  presume  a  restoration 
of  the  land  to  the  heirs  of  the  lessor,  and  afterwards  an  ouster  of 
them,  thereby  dissolving  the  relation  which  at  first  subsisted. 
The  analogy  of  this  case  to  the  present  one  is  apparent.  There 
can  be  but  little  difference  in  principle,  so  far  as  the  present  que^ 
tion  is  concerned,  between  a  tenant  for  life  and  a  tenant  for  years. 
Acts  of  absolute  ownership  are  as  much  inconsistent  with  the  one 
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as  with  the  other,  and  if  in  the  one  case,  where  such  acts  have 
been  long  continued,  the  jury  may  be  warranted  in  finding  that  the 
property  had  been  surrendered  to  the  landlord,  and  an  ouster  after- 
ward committed,  so  may  the  presumption  we  have  stated  be  war- 
ranted in  the  case  at  bar. 

The  Supreme  Court  of  the  United  States,  in  the  case  of  Willi' 
son  V.  Walkins,  3  Pet.  43,  says:  "It  is  an  undoubted  principle 
of  law  fully  recognised  by  this  court,  that  a  tenant  cannot  dispute 
the  title  of  his  landlord,  by  setting  up  a  title  either  in  himself  or 
in  a  third  person,  during  the  existence  of  the  lease  or  tenancy. 
*  *  *  The  same  principle  applies  to  mortgagor  and  mortgagee, 
trustee  and  ceHui  que  trusty  and  generally  to  all  cases  where  one 
man  obtains  possession  of  real  estate  belonging  to  another  by  a 
recognition  of  his  title.  On  all  these  subjects  the  law  is  too  well 
settled  to  require  illustration  or  reasoning  or  to  admit  of  a  doubt. 
But  we  do  not  think  that  in  any  of  these  relations  it  has  been 
adopted  to  the  extent  contended  for  in  this  case,  which  presents  a 
disclaimer  by  a  tenant  with  the  knowledge  of  his  landlord,  and  an 
unbroken  possession  for  such  length  of  time  that  the  act  of  limita- 
tion has  run  out  four  times  before  he  has  done  any  act  to  assert 
his  right  to  the  land.  Had  there  been  a  formal  lease  for  a  term 
not  then  expired,  the  lessee  forfeited  it  by  this  act  of  hostility  ; 
had  it  been  a  lease  at  will  from  year  to  year,  he  was  entitled  to  no 
notice  to  quit  before  an  ejectment.  The  landlord's  action  would 
be  as  against  a  trespasser,  as  much  so  as  if  no  relation  had  ever 
existed  between  them."  This  case  is  a  strong  one  on  the  point 
we  are  considering.  The  court  say  :  "  Had  there  been  a  formal 
lease  for  a  term  not  then  expired,  the  lessee  forfeited  it  by  this  act 
of  hostility  ;*'  that  is,  the  assumption  of  absolute  ownership  of  the 
property  would  forfeit  a  lease  executed  with  all  the  forms  of  law 
and  cause  the  premises  to  revert  to  the  landlord,  who  might  imme- 
diately treat  his  former  tenant  as  a  trespasser. 

This  case  goes  farther,  perhaps,  than  our  own  courts  would  be 
prepared  to  go.  We  should,  probably,  have  applied  to  the  case 
the  doctrine  of  Camp  v.  Camp,  and  have  held  that  the  disclaimer, 
taken  in  connection  with  the  adverse  possession  of  the  premises, 
was  sufficient  to  warrant  the  jury  in  finding  a  surrender  of  the 
tenancy  to  the  landlord  and  an  ouster  afterwards.  See  also 
Blight's  Lessee  v.  Rochester^  7  Wheat.  535 ;  Adams  on  Ejectment 
118 ;  Bull.  N.  P.  96. 


HANFORD  V,  FITCH.  93 

We  think  therefore  that  the  life-estate  of  Zalmon  Hanford  ter- 
minated in  the  manner  we  have  supposed  when  Cannon  went  into 
possession  of  the  land  under  his  mortgage-deed  ;  and  that  conse- 
quently there  was  nothing  afterwards  to  prevent  the  running  of 
the  Statute  of  Limitations  against  the  petitioner's  claim,  for  the 
law  is  well  settled  that  a  mortgagee  may  hold  land  adversely  so 
that  his  possession  will  eventually  ripen  into  an  absolute  title : 
Bunce  v.  Wolcott^  2  Conn.  27 ;  Jarvia  v.  Woodruff,  22  Conn. 
548. 

The  conclusion  we  have  come  to  in  the  case  is  clearly  equitable. 
The  petitioner  had  ample  notice  from  the  acts  of  the  parties  hold- 
ing the  land,  that  they  were  not  holding  it  under  the  levy  of  the 
execution,  but  in  their  own  right  as  absolute  owners,  and  for  nearly 
fifty  years  she  appears  to  have  acquiesced  in  the  right  and  to  have 
abandoned  her  equity  of  redemption. 

In  coming  to  the  conclusion  at  which  we  have  arrived,  we  have 
not  overlooked  the  fact  that  the  petitioner,  until  the  year  1869, 
was  a  married  woman.  If  it  were  an  ordinary  case  of  adverse  pos- 
session of  her  land,  her  coverture  would  save  her  from  the  appli- 
cation of  the  Statute  of  Limitations.  But  we  think  that  a  w^ife 
who  joins  with  her  husband  in  a  mortgage  of  her  land  is  not  pro- 
tected  by  her  coverture  from  the  ordinary  effect  of  the  adverse  pos- 
session of  the  mortgagee.  This  adverse  possession  is  not  strictly 
against  the  legal  title  of  the  mortgagors  ;  for,  as  between  himself 
and  them,  he  has  the  legal  title,  and  they  have  as  against  him  no 
right  of  entry  to  be  barred  ;  but  the  adverse  possession  is  against 
the  equitable  right  of  the  mortgagors  to  redeem,  so  that  a  court  of 
equity  in  holding  their  right  to  redeem  to  be  barred  by  the  lapse 
of  time,  is  merely  applying  an  equitable  limitation,  in  analogy  to 
the  Statute  of  Limitations  at  law,  and  we  regard  it  as  equitable 
that  the  wife,  who  has  voluntarily  placed  herself  in  the  position  of 
a  mortgagor,  should  be  held  to  have  accepted  all  the  usual  condi- 
tions and  incidents  of  the  position,  and  that  her  right  to  redeem  is 
lost  in  equity  when  there  has  been  such  a  lapse  of  time  as  would 
in  equity  bar  the  right  of  an  ordinary  mortgagor  to  redeem.  We 
think,  too,  that,  in  view  of  the  tendency  of  our  legislation  as  well 
as  of  the  decisions  of  the  courts  throughout  the  country,  to  recog- 
nise the  separate  rights  of  married  women  with  regard  to  their  pro- 
perty, and  their  power  to  control  the  same,  our  courts  should  lean 
towards  an  enlargement  of  their  responsibility  and  duty  with  re- 
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gard  to  their  property,  and  a  curtailment  of  those  exemptions  and 
privileges  that  were  given  to  married  women  as  an  offset  for  their 
want  of  power. 
We  advise  the  Superior  Court  to  dismiss  the  petition. 

In  this  opinion  Garpbntbr  and  Phelps,  JJ.,  concurred.    Fos- 
ter and  Pardee,  JJ.,  dissented. 


The  qnestion,  whether  a  party  has 
title  to  a  certain  estate,  as  an  entire 
question,  is  one  of  fact,  although  its 
solution  may  depend  on  law,  and  if  an 
appellant  would  have  the  case  reviewed, 
he  must  hare  the  findings  such  that  the 
matters  of  fact,  which  raise  the  question 
of  law  inrolved,  shall  be  fully  settled  : 
Farnham  ▼.  HotcMcisa.  1  Abb.  (N.  Y.) 
App.  Dec.  93.  But  the  petitioner  is  not 
obliged  to  present  proof  of  facts  which 
are  presumed  by  law :  Dugat  ▼.  EitiletU, 
5  La.  Ann.  560  ;  Davenport  t.  Maton^ 
5  Mass.  86  ;  Baalam  v.  SfaCe,  17  Ala* 
451.  And  it  is  a  presumption  of  law 
that  the  owner  is  in  possession  of  his 
own,  and  it  is  also  a  presumption  of 
law,  that  the  levy  of  attachment  was, 
after  being  returned  by  the  ofiBcer,  duly 
recorded  by  the  clerk,  for  which  precise 
condition  we  are  unable  to  find  any  pre- 
cedent ;  still  if  the  record  by  the  clerk 
which  it  was  his  duty  to  make,  may  be 
presumed  to  have  been  made,  then  Can- 
non, the  party  under  whom  the  respond- 
ents claim  title,  was  the  owner  of  a  life- 
interest  in  the  premises,  and  is  presumed 
by  law  to  have  been  in  possession  two 
years  before  he  purchased  a  quit-claim 
deed  of  the  petitioner'K  mortgagee.  And 
if  Cannon  was  in  possession  of  the 
premises  as  owner  of  a  life-estate  therein 
at  the  time  he  purchased  a  quit-claim 
from  the  mortgagee,  it  is  necessary  to 
show  some  act  of  foreclosure  other  than 
the  mere  purchase  of  the  quit-claim,  in 
order  to  render  the  possession  adverse 
to  the  petitioner's  right  in  remainder. 
The  registration  of  a  deed  is  not  notice 
of  its  contents  to  any  except  subsequent 
purchasers,   nnless  made    so    by  stat- 


nte :  Baker  y.  Washington,  5  Stew. 
(Ala.)  142  ;  Tttham  v.  Young^  1  Port. 
(Ala.)  298,  and  it  is  not  so  constituted 
by  statute  in  Connecticut.  And  this  is 
the  only  act  of  Cannon  which  can  be 
considered  as  approaching  to  notice  of 
adverse  possession. 

But  if  this  hypothesis,  which  depends 
for  its  support  upon  the  prcsnmptioa 
that  the  execution  was  recorded  by  the 
clerk  of  the  court,  cannot  be  maintained, 
there  still  remains  a  more  difficult  ques- 
tion to  answer,  namely  the  petitioner's 
coverture  until  1869.  In  Connecticut 
it  has  been  held  that  title  by  adverse 
possession  cannot  be  acquired  against  a 
married  woman  during  coverture :  Gag€ 
V.  Smith,  27  Conn.  70;  Watson  v.  Tfa/- 
»on,  10  Id.  77.  And  it  has  been  very 
generally  held,  in  yearly  all  the  states 
of  the  union,  that  the  Statute  of  Limita- 
tions does  not  begin  to  run  against  a 
married  woman  while  she  is  covert : 
Sedg  V.  Clopton,  6  Ala.  589  ;  ilichau  v. 
Wgatt,  21  Id.  813;  Wilwn  v.  WiUony 
36  Cal.  447;  Fatheree  v.  F/eicher,  31 
Miss.  265;  Feam  v.  ShiUy,  31  Miss. 
301  ;  Caldwell  v.  Black,  5  Ired.  (N. 
C.)  L.  463  ;  McLean  v.  Jackson,  12  Id. 
149  ;  McLean  v.  Moore,  6  Jones  (N. 
C)  L.  520;  Jones  y.  Reese,  6  Rich. 
(S.  C  )  132. 

And  how  the  wife  joining  with  her 
husband  in  a  mortgage-deed  can  make 
any  difference  beyond  giving  the  mort- 
gagee a  right  to  foreclose,  we  are  una- 
ble to  see.  That  the  mortgagee  has 
the  right  of  foreclosure  is  indisputable, 
and  a  decree  against  the  husband  and 
wife  would  have  barred  both  :  6  B.  Mon. 
(Ky.)  376.     And  this  we  think  ii  all 
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that  the  wife  can  hare  been  held  to  hare 
oooiented  to  in  Joining  with  her  husband 
in  the  mortgage-deed.  The  applica- 
Ulitj  or  noD -applicability  of  the  Statute 
of  LimiUitions  depends  on  the  capacity 
or  non-capacity  of  the  defendant  to  laei 
and  not  on  the  existence  or  non-ezist- 
enee  in  her  of  a  right  of  disposal : 
FwlAoiuer  ▼.  Langkopht  26  Mo.  463. 
Bat  in  Connecticnt  the  only  prorision 
in  regard  to  the  rights  of  married  women 
to  8oe  or  to  be  sned  in  their  own  names 
relates  to  the  contingency  of  their  car- 
rying on  a  separate  business  under  their 
own  namea ;  and  in  actions  of  eject- 


ment  the  Connecticut  statute  allows  fire 
years  to  a  person  after  the  removal  of 
disability,  in  which  to  bring  suit,  and 
this  proTision  may  be  said  to  apply 
equally  to  a  bill  in  equity  to  redeem  ; 
since  equity  acts  upon  the  Statutes  of 
Limitations  only  from  analogy  and  in 
the  case  of  a  mortgage  takes  the  analogy 
from  the  ordinary  limitation  to  rights 
of  entry  and  actions  of  ejectment: 
Story's  Equity  Jurisprudence,  2|  64 
a,  1038  a,  and  in  this  instance  the  peti- 
tioner seems  to  hare  brought  her  bill 
within  the  five  yean. 

Li»  C*  B« 


Supreme  Court  of  Illinois. 

PULLMAN  PALACE  CAR  CO.  v.  SMITH. 

A  palace  or  sleeping-ear  is  not  an  inn,  nor  is  the  company  owning  it  subject 
to  the  responsibilities  as  to  traveller's  baggage  of  an  innkeeper  at  common  law. 

A  tntTeller,  who  was  being  transported  by  a  railroad  company,  to  whom  he  had 
psid  a  fare,  took  a  berth  in  a  sleeping-car  attached  to  the  train,  but  belonging  to 
a  different  company,  for  which  he  paid  an  extra  sum  to  the  sleeping-car  company. 
While  asleep  he  was  robbed  of  a  large  sum  of  money  he  carried  in  his  pocket. 
Beidf  that  the  sleeping-car  company  was  not  liable,  either  as  an  innkeeper  or  as  a 
common  carrier. 

Appeal  from  Cook  county. 

This  was  an  action  brought  by  Chester  M.  Smith,  appellee^ 
against  the  Pullman  Palace  Gar  Company,  appellant,  for  the  recov- 
eiy  of  (1180,  claimed  to  have  been  lost  from  a  Pullman  sleeping* 
car,  under  the  following  circumstances : 

Appellee,  starting  from  his  home  in  Oconomowoc,  Wis.,  for  a 
point  in  Missouri,  south-west  of  St.  Louis,  for  the  purpose  of  buy- 
ing horses  and  mules,  purchased  a  ticket  through  to  St.  Louis,  via 
The  Milwaukee  and  St.  Paul  Railway  to  Chicago,  thence  to  St. 
Louis,  over  the  Alton  and  St.  Louis  Railway.  He  arrived  at 
Chicago  about  eight  o'clock  in  the  evening  and  bought  from  appel- 
lant a  sleeping-car  ticket  from  Chicago  to  East  St.  Louis,  for 
which  he  paid  the  sum  of  two  dollars,  and  took  a  berth  in  the 
Pollman  car,  which  left  Chicago  for  St.  Louis,  at  nine  o'clock  P. 
H.  His  money,  91180,  was  in  an  inside  vest  pocket,  and  when  he 
retired  for  the  night,  the  vest  was  placed  under  his  pillow ;  in 
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the  morning  he  found  the  yest  as  he  left  it,  but  the  money  was 
gone. 

On  behalf  of  the  Pullman  Palace  Car  Company,  it  appeared, 
that  they  have  no  place  to  store  valuables,  and  that  their  agents 
are  instructed  to  receive  no  parcels,  valuables  or  money,  and  re- 
ceive no  pay  for  baggage,  or  valuables  of  any  kind,  but  only  to 
take  pay  for  the  occupancy  of  the  berths  ;  and  that  they  do  not 
receive  packages,  valuables  or  money,  from  passengers  on  the  car, 
to  take  charge  of;  upon  the  back  of  their  checks,  which  are  given 
when  the  tickets  are  taken  up,  is  printed  the  following :  "  Wearing 
apparel  or  baggage  placed  in  the  car,  will  be  entirely  at  the  owner's 
risk."  They  receive  into  their  cars  only  those  who  have  a  first- 
class  passage  ticket,  or  a  proper  pass  from  the  railroad  company ; 
passengers  receive  their  berths  for  a  particular  trip,  and  for  a  par- 
ticular berth  and  car,  paying  in  advance.  The  company  has  no 
interest  in  the  fare  paid  by  the  passenger  to  the  railroad  company 
for  transportation,  and  the  railroad  company  has  no  interest  in  the 
prices  paid  the  Pullman  Palace  Car  Company  for  berths ;  the 
latter  receive  pay  for  sleeping  accommodations,  none  whatever  for 
transportation. 

The  court  below  gave  the  following  instruction  to  the  jury : 

"  If  the  jury  believe  from  the  evidence,  that  the  plaintiff,  while 
sleeping  in  the  defendant's  car,  on  the  trip  from  Chicago  to  Alton, 
was  robbed  of  a  sum  of  money  which  he  then  had  with  him,  then  the 
verdict  should  be  in  his  favor  for  the  sum  of  which  he  was  so  rob- 
bed, unless  the  same  was  greater  than  would  be  an  ordinary  and 
reasonable  sum  for  a  traveller  to  carry  with  him  for  travelling 
expenses  only,  upon  such  a  journey  as  the  plaintiff  was  then  upon, 
and  his  return  home ;  in  which  case  he  should  only  recover  such 
ordinary  and  reasonable  sum,  to  which  the  jury  may,  if  they  think 
proper,  add  interest  at  six  per  cent,  for  fourteen  months." 

The  jury  returned  a  verdict  for  the  plaintiff  for  $277,  upon 
which  judgment  was  rendered,  to  reverse  which  the  Pullman  Pal- 
ace Car  Company  bring  this  appeal. 

The  opinion  of  the  court  was  delivered  by 

Sheldon,  J. — The  instruction  which  the  court  gave  to  the 
jury,  made  the  company  responsible  as  insurer  for  the  safety  of 
the  money,  imposing  upon  it  the  severe  liability  of  an  innkeeper 
or  common  carrier ;  and  it  is  the  position  which  appellee's  counsel 
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take,  that  the  relation  between  the  parties  in  this  case  was  that 
of  innkeeper  and  guest,  and  that  the  liability  of  the  company  is 
that  of  an  innkeeper. 

In  order  to  ascertain  whether  the  extraordinary  responsibility 
claimed  here  exists,  it  becomes  important  to  inquire  into  the  na- 
ture of  inns  and  guests,  where  this  liability  was  imposed  by  the 
common  law,  and  see  whether  the  description  properly  applies 
Lerc.  Kent,  in  defining  an  inn,  says :  "It  must  be  a  house, 
kept  open  publicly,  for  the  lodging  and  entertainment  of  travellers 
in  general,  for  a  reasonable  compensation.  If  a  person  lets  lodg- 
ings only,  and  upon  a  previous  contract,  with  every  person  who 
comes,  and  does  not  afford  entertainment  for  the  public  at  large 
indiscriminately,  it  is  not  a  common  inn  :*'  2  Kent  Com.  595. 
This  is  substantially  the  same  definition  as  is  given  in  all  the  books 
upon  the  subject. 

"But  the  keeper  of  a  mere  coffee-house,  or  private  boarding  or 
lodging-house,  is  not  an  innkeeper  in  the  sense  of  the  law.''  2 
Kent  Com.  696  ;  Dan^ey  v.  Richardson^  3  Ellis  &  Bl.  144 ; 
Holder  v.  Soulby^  8  C.  B.  N.  S.  254 ;  Kisten  v.  Hildebrand,  9 
B.  Monroe  72.  It  must  be  a  common  inn,  that  is,  an  inn  kept 
for  travellers  generally,  and  not  merely  for  a  short  season  of  the 
year,  and  for  select  persons  who  are  lodgers.  Story  on  Bailm., 
§  475,  and  cases  cited  in  note.  The  duty  of  innkeepers  extends 
chiefly  to  the  entertaining  and  harboring  of  travellers,  finding 
them  Victuals  and  lodgings,  and  securing  the  goods  and  effects 
of  their  guests ;  and,  therefore,  if  one  who  keeps  a  common  inn, 
refuses  either  to  receive  a  traveller  as  a  guest  into  his  house,  or  to 
find  him  victuals  or  lodgings,  upon  his  tendering  him  a  reasonable 
price  for  the  same,  he  is  not  only  liable  to  render  damages  for  the 
injury,  in  an  action  on  the  case,  at  the  suit  of  the  party  grieved, 
but  also  may  be  indicted  and  fined  at  the  suit  of  the  King.  3  Bac. 
Ab.,  Inns  and  Innkeepers,  C.  The  custody  of  the  goods  of  his 
guest  is  part  and  parcel  of  the  innkeeper's  contract  to  feed,  lodge 
and  accommodate  the  guest,  for  a  suitable  reward  :  2  Kent's  Com. 
592. 

From  the  authorities  already  cited,  it  is  manifest  that  this  Pull- 
man Palace  Car  falls  quite  short  of  filling  the  character  of  a 
common  inn,  and  the  Pullman  Palace  Car  Company  that  of  an 
innkeeper. 

It  does  not,  like  the  innkeeper,  undertake  to  accommodate  the 
Vol.  XXIV.— 13 
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boarding  public,  indiscriminately,  with  lodging  and  entertainment. 
It  only  undertakes  to  accommodate  a  certain  class,  those  who  have 
already  paid  their  fare,  and  are  provided  with  a  first-class  ticket 
entitling  them  to  a  ride  to  a  particular  place. 

It  does  not  undertake  to  furnish  victuals  and  lodging,  but  lodg- 
ing alone,  as  we  understand.  There  is  a  dining  car  attached  to 
the  train,  as  shown,  but  not  owned  by  the  Pullman  Company,  nor 
run  by  them.  It  belongs  to  another  company — rthe  Chicago  and 
Alton  Dining  Car  Association.  Appellant,  as  we  understand, 
furnishes  no  accommodation  whatever,  save  the  use  of  the  berth 
and  bed,  and  a  place  and  conveniences  for  toilet  purposes.  We 
would  not  have  it  implied,  however,  that  even  were  these  eating 
accommodations  furnished  by  appellant,  it  would  vary  our  deci- 
sion, but  the  not  furnishing  entertainment  is  a  lack  of  one  of  the 
features  of  an  inn. 

The  innkeeper  is  obliged  to  receive  and  care  for  all  the  *goods 
and  property  of  the  traveller,  which  he  may  choose  to  take  with 
him  upon  the  journey;  appellant  does  not  receive  pay  for,  nor 
undertake  to  care  for  any  property  or  goods  whatever,  and  noto- 
riously refused  to  do  so.  The  custody  of  the  goods  of  the  traveller 
is  not,  as  in  the  case  of  the  innkeeper,  accessory  to  the  principal 
contract  to  feed,  lodge  and  accommodate  the  guest  for  a  suitable 
reward,  because  no  such  contract  is  made. 

The  same  necessity  does  not  exist  here  as  in  the  case  of  a 
common  inn«  At  the  time  when  this  custom  of  an  innkeeper's 
liability  had  origin,  wherevter  the  end  of  the  day*s  journey  of  the 
wayfaring  traveller  brought  him,  there  he  was  obliged  to  stop  for 
the  night,  and  intrust  his  goods  and  baggage  into  the  custody  of 
the  innkeeper.  But  here  the  irayeller  was  not  compelled  to  accept 
the  additional  comfort  of  a  sleeping-car  ;  he  might  have  remained 
in  the  ordinary  car,  and  there  were  easy  methods  within  his  reach 
by  which  both  money  and  baggage  could  be  safely  transported. 
On  the  train  which  bore  him,  were  a  baggage  and  an  express  car, 
and  there  was  no  necessity  of  imposing  tbis  duty  and  liability  on 
appellant. 

It  cannot  be  supposed  that  any  such  measure  of  duty  or  liability 
attached  to  appellant,  as  is  declared  in  the  quotation  cited  from 
Bacon's  Abridgment,  to  belong  to  an  innkeeper.  The  accommo- 
dation furnished  appellee  was  in  accordance  with  an  express  con- 
tract,  entered  into  when  he  bought  his  berth  ticket  at  Chicago, 
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which  was  for  the  use  of  a  specified  couch  from  Chicago  to  St. 
Louis,  and  appellant  did  not  render  a  service  made  mandatory  by 
law,  as  in  the  case  of  an  innkeeper. 

Bat  if  it  should  be  deemed,  that  on  principle  merely,  this  com- 
pany would  be  required  to  take  as  much  care  of  the  goods  of  a 
lodger,  as  an  innkeeper  of  those  of  a  guest,  the  same  may  be  said 
with  reference  to  the  keeper  of  a  boarding-house,  or  of  a  lodging- 
house.  In  Dansey  v.  Richardson^  supra^  where  the  innkeeper's 
liahility  was  refused  to  be  extended  to  a  boarding-house  keeper,  it 
was  said  by  Coleridge,  J. :  "  The  liability  of  the  innkeeper,  as  in- 
deed other  incidents  to  his  position,  do  not,  however,  stand  on  mere 
reason,  but  on  custom,  growing  out  of  a  state  of  society  no  longer 
existing."  In  Holder  v.  Soulby^  Bupra,  where  it  was  held  the  law 
imposed  no  duty  upon  a  lodging-house  keeper,  to  take  due  care  of 
the  goods  of  a  lodger,  Calyes  case,  8  Co.  Rep.  32,  was  designated 
isfonsjurisj  upon  this  subject,  where  it  was  expressly  resolved, 
that  though  an  innkeeper  is  responsible  for  the  safety  of  the  goods 
of  a  guest,  a  lodging-house  keeper  is  not.  And  in  Parker  v. 
Flint,  12  Mod.  255:  "If,"  says  Lord  Holt,  "one  come  to  an 
inn,  and  make  a  previous  contract  for  lodging  for  a  set  time,  and 
do  not  eat  or  drink  there,  he  is  no  guest,  but  a  lodger,  and  as  such, 
is  not  under  the  innkeeper's  protection ;  but  if  he  eat  or  drink 
there,  it  is  otherwise  ;  or  if  he  pay  for  his  diet  there,  though  he 
do  not  take  it  there.'' 

The  peculiar  liability  of  the  innkeeper  is  one  of  great  rigor,  and 
should  not  bo  extended  beyond  its  proper  liAits.  We  are  satisfied 
that  there  is  no  precedent,  or  principle,  for  the  imposition  of  such 
a  liability  upon  appellant. 

Appellant  is  not  liable  as  a  carrier.  It  made  no  contract  to 
carry.  Appellee  was  being  carried  by  the  railroad  company,  and 
if  appellant  was  a  carrier,  it  would  not  be  liable  for  the  loss  in  this 
case,  because  the  money  was  not  delivered  into  the  possession  or 
custody  of  appellant,  which  is  essential  to  its  liability  as  carrier: 
Towner  v.  The  Utica  ^  Schenectady  Railroad  Company,  7  Hill 
47.  In  vol.  2,  Redf  Am.  Railroad  Cases  138,  it  is  said  :  "  But 
it  has  never  been  claimed  that  the  passenger  carrier  is  responsible 
for  the  acts  of  pickpockets  at  their  stations,  or  upon  steamboats 
and  railway  carriages." 

It  would  be  unreasonable  to  make  the  company  responsible  for 
the  loss  of  money  which  was  never  intrusted  to  its  custody  at  all, 
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of  which  it  had  no  information,  and  which  the  owner  had  concealed 
upon  his  own  person.  The  exposure  to  the  hazard  of  liability  for 
losses  by  collusion  for  pretended  claims  of  loss  where  there  would 
be  no  means  of  disproof,  would  make  the  responsibility  claimed  a 
fearful  one.  Appellee  assumed  the  exclusive  custody  of  his  money, 
adopted  his  own  measures  for  its  safe-keeping,  by  himself,  and, 
we  think,  his  must  be  the  responsibility  of  its  loss. 

We  hold  the  instruction  to  be  erroneous,  and  the  judgment  of 
the  court  below  is  reversed,  and  the  cause  remanded. 


It  seems  clear  that  the  exceedingly 
severe  liabilities  and  duties  of  an  inn- 
keeper at  common  law  cannot  be  im- 
posed upon  the  owners  of  palace  cars 
Attached  to  railway  trains  in  this  coun- 
try. There  are,  it  is  true,  some  points 
of  resemblance  between  an  innkeeper 
and  an  operator  or  owner  of  a  sleeping- 
car,  or  between  a  guest  at  an  inn  and 
the  occupant  of  a  berth  in  a  sleeping- 
car  ;  and  these  resemblances  might  fur- 
nish reasons  why  some  limited  liability 
should  be  placed  upon  these  companies 
by  the  courts,  or  if  that  is  not  possible, 
in  the  absence  of  any  general  principle 
of  law  which  can  be  extended  to  meet  the 
the  case,  then  by  the  legislature.  Such, 
for  instance,  as  to  hold  the  companies 
responsible  for  any  theft  or  wrongful  act 
of  their  servants,  though  dbne  out  of 
the  line  of  the  servants*  regular  em- 
ployment. 

The  points  of  dissimilarity  between 
the  two  classes  of  cases  are  fully  and 
forcibly  set  forth  in  the  opinion  of  the 
court  in  the  principal  case,  and  very 
properly  formed  the  basis  of  their  de- 
cision. 

The  courts  both  in  England  and  Ame- 
rica have  uniformly  and  positively  re- 
fused to  extend  the  rule  of  the  liability 
of  an  innkeeper  beyond  the  narrow  limits 
which  confined  it  at  common  law.  The 
Roman  law  placed  a  lighter  burden  upon 
the  keeper  of  an  inn,  holding  him  liable 
for  the  loss  of  the  goods  of  a  guest  only 
in  case  the  goods  were  delivered  to  the 
innkeeper,  and  pat  under  his  custody, 


except  in  cases  where  it  was  proved  that 
the  loss  was  caused  by  other  guests  or 
by  the  servants  of  the  inn  :  Pothier, 
Trait6  de  D6pdt,  n.  79  ;  Story  on  Bail- 
ment, §  468. 

The  legislatures  of  some  of  the  states 
have  shown  the  same  tendency  as  the 
courts  in  restricting  the  liabilities  of 
innkeepers,  and  have  brought  the  law  in 
this  respect  nearer  to  the  rule  of  the 
Roman  law.  Thus,  in  Pennsylvania, 
the  Act  of  7th  May  1855,  enacts  that 
whenever  an  innkeeper  provides  a  se- 
cure safe  for  the  safe-keeping  of  valu- 
ables, and  gives  proper  notice  thereof, 
he  shall  be  liable  to  his  guests  only  for 
the  loss  of  such  amounts  of  money,  and 
such  articles  of  baggage,  &c.,  as  it  is 
usual  and  prudent  for  a  man  to  retain 
in  his  room  or  about  his  person.  Simi- 
lar statutes  have  been  passed  in  New 
York  and  some  other  states. 

It  may  be  of  interest  to  cite  some 
cases,  in  addition  to  those  referred  to  in 
the  principal  case,  to  show  more  fully  to 
what  kind  of  cases  the  rule  of  an  inn- 
keeper's liability  has  been  extended. 

The  reason  of  the  rule  has  been  stated 
by  Sir  Willi ak  Jones  as  follows  : 

''  Rigorous  as  the  law  in  relation  to 
innkeepers  may  seem,  and  hard  as  it 
may  actually  be  in  one  or  two  particular 
instances,  it  is  founded  on  the  great 
principle  of  public  utility,  to  which  all 
private  considerations  ought  to  yield  ; 
for  travellers  who  must  be  numerous  in 
a  rich  and  commercial  country,  are 
obliged  to  rely  almost  implicitly  on  the 


PULLMAN  PALACE  CAR  CO.  o.  SMITH. 


101 


good  faith  of  innholders,  whose  educa- 
tion and  morals  are  usually  none  of  the 
best,  and  who  might  have  frequent  oppor- 
tanities  of  associating  with  ruffians  and 
pilferers,  while  the  injured  guest  could 
seldom  or  never  obtain  legal  proof  of 
such  combinations,  or  even  of  their  neg- 
ligence, if  no  actual  fraud  had  been 
committed  bv  them  :"  Jones  on  Bail- 
ments  95,  96. 

In  Manning  v.  Welhf  9  Humph.  748, 
the  court  said :  **  A  passenger  or  way- 
faring man  may  be  an  entire  stranger. 
He  must  put  up  and  lodge  at  the  inn  to 
which  hia  day's  journey  may  bring  him. 
It  is  therefore  important  that  he  should 
be  protected  by  the  roost  stringent  rules 
of  law,  enforcing  the  liability  of  an 
innkeeper."  See  also  Berkshire  Woollen 
Co,  V.  Proctor,  7  Cush,  417. 

In  Cromwell  v.  Stephens,  2  Daly  15, 
the  court,  in  a  very  learned  opinion  by 
D.vLT,  P.  J.,  said  :  **  A  mere  lodging- 
lioase,  in  whicii  no  provision  is  made 
for  supplying  lodgers  with  their  meals, 
wants  one  of  the  essential  requisites  of 
an  inn."  And  further,  that  an  inn  is 
a  house  where  all  who  conduct  them- 
selres  properly,  &c.,  are  received,  and 
while  there  are  supplied  at  reasonable 
charge  with  lodging,  meals  and  ser- 
Tices. 

In  Carpenter  v.  Taylort^  1  Hilton  193, 
the  court  held  that  a  restaurant  could 
not  be  considered  an  inn,  and  said  that 
"on  the  contrary',  as  the  customs  of 
society  change  and  the  modes  of  living 
are  altered,  the  law  as  established  un- 
der different  circumstances  must  yield 
and  be  accommodated  to  such  changes." 
In  another  case  in  the  same  state,  a 
distinction  was  drawn  between  inn- 
keepers and  boarding-house  keepers : 
WintermiUe  v.  Clarke^  5  Sandf.  245. 

In  Benner  v.  Wellhurn,  7  Ga.  296, 
the  court  went  so  far  as  to  hold  that  a 
public  hotel  at  a  watering-place,  pos- 
sessing a  medicinal  spring  and  open 
daring  the  summer  and  fall  for  visitors 


in  search  of  health  or  pleasure,  was  of 
the  nature  of  a  boarding-house  and  not 
of  a  tavern  or  house  of  entertainment. 
So  a  person  living  at  Epsom  and  lodg- 
ing strangers  for  drinking  the  waters  in 
the  season,  was  held  not  to  be  an  inn- 
keeper against  whom  an  action  would 
lie  for  refusing  to  entertain  a  guest : 
5  Bac.  Abr.  228. 

In  Lyon  v.  Sinilh,  I  Morris  184,  the 
court  were  of  opinion  that  a  person  who 
does  not  hold  himself  out  as  an  inn- 
keeper, but  entertains  travellers  occa- 
sionally for  pay,  is  not  subject  to  the 
liabilities  of  an  innkeeper. 

The  result  of  all  the  cases  seems  to 
be,  as  above  stated,  that  the  rule  will  not 
be  carried  beyond  the  narrow  limits 
within  which  it  was  originally  confined, 
not  even  to  cover  the  case  of  a  boarding- 
house  keeper.  It  would  evidently  bo 
against  all  the  authorities  on  the  sub- 
ject to  bring  the  appellants  in  the  prin- 
cipal case  within  this  rule.  There 
seems  to  be  no  other  ground  than  the 
one  above  discussed,  upon  which  the 
appellee  in  this  case  could  recover.  In 
the  absence  of  delivery  of  the  money  to 
the  appellant's  agent  or  servant,  there 
could,  as  the  court  in  the  principal  case 
held,  be  no  recovery  for  the  loss.  See 
Story  Bailm.,  J  532,  and  cases  in  n.  4. 

With  regard  to  the  notice  which  it 
seems  to  have  been  assumed  that  the 
appellee  had  received,  that  the  company 
appellants  would  not  be  responsible  for 
baggage,  &c.,  it  is  doubtful  whether  this 
would  of  itself,  even  though  brought 
home  to  the  occupant  of  a  berth,  be 
enough  to  remove  a  liability  otherwise 
resting  upon  the  company.  It  has  been 
held  in  the  case  of  innkeepers  that  such 
notice  did  not  afTect  the  duties  and  liabili- 
ties of  the  innkeepers  :  Johnson  v.  Rich- 
ardson, 17  Ills.  302  :  Profilet  v.  Hall, 
14  La.  Ann.  524.  Though  an  inference 
to  the  contrary  may  be  drawn  from 
Berkshire,  ^c,  Co.  v.  Proctor,  7  Cush. 
417.  F.  B. 
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Supreme  Court  of  the  United  States. 

NATIONAL  BANK  OF  COMMERCE   v.  MERCHANTS'   NATIONAL 

BANK. 

Where  the  holder  of  a  time-draft,  with  accompanying  bills  of  lading,  sends  them 
to  nn  agent  with  no  special  instructions  to  hold  the  bills  of  lading,  the  agent  is 
authorized  to  surrender  the  bills  to  the  drawee  on  the  latter's  acceptance  of  the 
drafts. 

It  does  not  moke  any  difference  that  the  drafts  are  sent  to  the  agent ''  for  collec- 
tion." That  instruction  merely  rebuts  the  inference  of  the  agent's  ownership  of 
the  draft. 

Bills  of  lading,  though  transferable  by  endorsement,  are  only  quasi  negotiable  ; 
and  the  endorsee  does  not  acquire  the  right  to  change  the  agreement  between  the 
shipper  and  his  vendee. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

The  opinion  of  the  court  was  delivered  by 

Strong,  J. — The  fundamental  question  in  this  case  is  whether 
a  bill  of  lading  of  merchandise  deliverable  to  order,  when  attached 
to  a  time-draft,  and  forwarded  with  the  draft  to  an  agent  for  col- 
lection, without  any  special  instructions,  may  be  surrendered  to 
the  drawee  on  his  acceptance  of  the  draft,  or  whether  the  agent's 
duty  is  to  hold  the  bill  of  lading  after  the  acceptance,  for  the  pay- 
ment. It  is  true  there  are  other  questions  growing  out  of  portions 
of  the  evidence,  as  well  as  one  of  the  findings  of  the  jury,  but  they 
are  questions  of  secondary  importance.  The  bills  of  exchange 
were  drawn  by  cotton  brokers  residing  in  Memphis,  Tennessee,  on 
Green  &  Travis,  merchants  residing  in  Boston.  They  were  drawn 
on  account  of  cotton  shipped  by  the  brokers  to  Boston,  invoices  of 
which  were  sent  to  Green  &  Travis,  and  bills  of  lading  were  taken 
by  the  shippers,  marked  in  case  of  two  of  the  shipments  "  to 
order,"  and  in  case  of  the  third  shipment  marked  "  for  Green  & 
Travis,  Boston,  Mass."  There  was  an  agreement  between  the 
shippers  and  the  drawees  that  the  bill  of  lading  should  be  sur- 
rendered on  acceptance  of  the  bills  of  exchange,  but  the  existence 
of  this  agreement  was  not  known  by  the  Bank  of  Memphis  when 
that  bank  discounted  the  drafts  and  took  with  them  the  bills  of 
lading  endorsed  by  the  shippers.  We  do  not  propose  to  inquire 
now  whether  the  agreement,  under  these  circumstances,  ought  to 
have  any  effect  upon  the  decision  of  the  case.  Conceding  that 
bills  of  lading  are  negotiable,  and  that  their  endorsement  and  de- 
livery pass  the  title  of  the  shippers  to  the  property  specified  in 
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them,  and,  therefore,  that  the  plaintiffs  when  they  discounted  the 
drafts  and  took  the  endorsed  railroad  receipts  or  bills  of  lading, 
became  the  owners  of  the  cotton  ;  it  is  still  true  they  sent  the  bills 
with  the  drafts  to  their  correspondents  in  New  York,  the  Metro- 
politan Bank,  with  no  instructions  to  hold  them  after  acceptance. 
And  the  Metropolitan  Bank  transmitted  them  to  the  defendants  in 
Boston,  with  no  other  instruction  than  that  the  bills  were  sent  '^  for 
collection."     What,  then,  was  the  duty  of  the  defendants?    Ob- 
viously it  was  first  to  obtain  the  acceptance  of  the  bills  of  exchange. 
But  Green  &  Travis  were  not  bound  to  accept,  even  though  they 
bad  ordered  the  cotton,  unless  the  bills  of  lading  were  delivered  to 
them  contemporaneously  with  their  acceptance.    Their  agreement 
with  their  vendors,  the  shippers,  secured  them  against  such  an 
obligation.     Moreover,  independent  of  this  agreement,  the  drafts 
upon  their  face  showed  that  they  had  been  drawn  upon  the  cotton 
covered  by  the  bills  of  lading.    Both  the  plaintiffs  and  their  agents, 
the  defendants,  were  thus  informed  that  the  bills  were  not  drawn 
upon  any  funds  of  the  drawers  in  the  hands  of  Green  &  Travis, 
and  that  they  were  expected  to  be  paid  out  of  the  proceeds  of  the 
cotton.     But  how  could  they  be  paid  out  of  the  proceeds  of  the 
cotton  if  the  bills  of  lading  were  withheld?     Withholding  them, 
therefore,  would  defeat  alike  the  expectation  and  the  intent  of  the 
drawers  of  the  bills.     Hence,  were  there  nothing  more,  it  would 
seem  that  a  drawer's  agent  to  collect  a  time-bill,  without  further 
instructions,  would  not  be  justified  in  refusing  to  surrender  the 
property  against  which  the  bill  was  drawn,  after  its  acceptance, 
and  thus  disable  the  acceptor  from  making  payment  out  of  the  pro- 
perty designated  for  that  purpose. 

But  it  seems  to  be  a  natural  inference,  indeed  a  necessary  im- 
plication, from  a  time-draft  accompanied  by  a  bill  of  lading  en- 
dorsed in  blank,  that  the  merchandise  (which  in  this  case  was 
cotton)  specified  in  the  bill  was  sold  on  credit,  to  be  paid  for  by 
the  accepted  draft,  or  that  the  draft  is  a  demand  for  an  advance 
on  the  shipment,  or  that  the  transaction  is  a  consignment  to  be 
sold  by  the  drawee  on  account  of  the  shipper.  It  is  difficult  to 
conceive  of  any  other  meaning  the  instruments  can  have.  If  so,  in 
the  absence  of  any  express  arrangement  to  the  contrary,  the  ac- 
ceptor, if  a  purchaser,  is  clearly  entitled  to  the  possession  of  the 
goods  on  his  accepting  the  bill  and  thus  giving  the  vendor  a  com- 
pleted contract  for  payment.     This  would  not  be  doubted  if,  in- 
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stead  of  an  acceptance,  he  had  given  a  promissory  note  for  the 
goods,  payable  at  the  expiration  of  the  stipulated  credit.  In  such 
a  case  it  is  clear  the  vendor  could  not  retain  possession  of  the  sub- 
ject of  the  sale  after  receiving  the  note  for  the  price.  The  idea 
of  a  sale  on  credit  is  that  the  vendee  is  to  have  the  thing  sold,  on 
his  assumption  to  pay,  and  before  actual  payment.  The  considera- 
tion of  the  sale  is  the  note.  But  an  acceptor  of  a  bill  of  exchange 
stands  in  the  same  position  as  the  maker  of  a  promissory  note.  If 
he  has  purchased  on  credit  and  is  denied  possession  until  he  shall 
make  payment,  the  transaction  ceases  to  be  what  it  was  intended, 
and  is  converted  into  a  cash  sale.  Everybody  understands  that  a 
sale  on  credit  entitles  the  purchaser  to  immediate  possesi»ion  of  the 
property  sold,  unless  there  be  a  special  agreement  that  it  may  be 
retained  by  the  vendor,  and  such  is  the  well-recognised  doctrine 
of  the  law.  The  reason  for  this  is  that  very  often,  and  with  mer- 
chants generally,  the  thing  purchased  is  needed  to  provide  means 
for  the  deferred  payment  of  the  price.  Hence,  it  is  justly  inferred 
that  the  thing  is  intended  to  pass  at  once  within  the  control  of  the 
purchaser.  It  is  admitted  that  a  different  arrangement  may  be 
stipulated  for.  Even  in  a  credit  sale  it  may  be  agreed  by  the 
parties  that  the  vendor  shall  retain  the  subject  until  the  expiration 
of  the  credit,  as  a  security  for  the  payment  of  the  sum  stipulated. 
But  if  so,  the  agreement  is  special,  something  superadded  to  an 
ordinary  contract  of  sale  on  credit,  the  existence  of  which  is  not 
to  be  presumed.  Therefore,  in  a  case  where  the  drawing  of  a  time- 
draft  against  a  consignment  raises  the  implication  that  the  goods 
consigned  have  been  sold  on  credit,  the  agent  to  whom  the  draft 
to  be  accepted  and  the  bill  of  lading  to  be  delivered  have  been  en- 
trusted cannot  reasonably  be  required  to  know,  without  instruction, 
that  the  transaction  is  not  what  it  purports  to  be.  He  has  no 
right  to  assume  and  act  on  the  assumption  that  the  vendee's  term 
of  credit  must  expire  before  he  can  have  the  goods,  and  that  he  is 
bound  to  accept  the  draft,  thus  making  himself  absolutely  respon- 
sible for  the  sum  named  therein,  and  relying  upon  the  vendor's 
engagement  to  deliver  at  a  future  time.  This  would  be  treating 
a  sale  on  credit  as  a  mere  executory  contract  to  sell  at  a  subse- 
quent date. 

And,  if  the  inference  to  be  drawn  from  a  time-draft  accompanied 
by  a  bill  of  lading  is  not  that  it  evidences  a  credit  sale,  but  a  re- 
quest for  advances  on  the  credit  of  the  consignment,  the  consequence 
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is  the  same.  Perhaps  it  is  even  more  apparent.  It  plainly  is  that 
the  acceptance  is  not  asked  on  the  credit  of  the  drawer  of  the  draft, 
bat  on  the  faith  of  the  consignment.  The  drawee  is  not  asked  to 
accept  on  the  mere  assurance  that  the  drawer  will  at  a  future  day 
deliver  the  goods  to  reimburse  the  advances.  He  is  asked  to  accept 
in  reliance  on  a  security  in  hand.  To  refuse  to  him  that  security  is 
to  deny  him  the  basis  of  his  requested  acceptance.  It  is  remitting 
him  to  the  personal  credit  of  the  drawer  alone.  An  agent  for  col- 
lection having  the  draft  and  attached  bill  of  lading  cannot  be  per- 
mitted, by  declining  to  surrender  the  bill  of  lading  on  the  accept- 
ance of  the  bill,  to  disappoint  the  obvious  intentions  of  the  parties, 
and  deny  to  the  acceptor  a  substantial  right  which  by  his  contract 
is  assured  to  him.  The  same  remarks  are  applicable  to  the  case 
of  an  implication  that  the  merchandise  was  shipped  to  be  sold  on 
account  of  the  shipper. 

Nor  can  it  make  any  diflference  that  the  draft  with  the  bill  of 
lading  has  been  sent  to  an  agent  (as  in  this  case)  ^^for  collection.*' 
That  instruction  means  simply  to  rebut  the  inference  from  the  en- 
dorsement that  the  agent  is  the  owner  of  the  draft.  It  indicates 
an  agency  :  Sweeney  v.  Easter^  1  Wall.  166.  It  does  not  conflict 
with  the  plain  inference  from  the  draft  and  accompanying  bill  of 
lading  that  the  former  was  a  request  for  a  promise  to  pay  at  a 
future  time  for  goods  sold  on  credit,  or  a  request  to  make  advances 
on  the  faith  of  the  described  consignment,  or  a  request  to  sell  on 
account  of  the  shipper.  By  such  a  transmission  to  the  agent  he 
is  instructed  to  collect  the  money  mentioned  in  the  drafts,  not  to 
collect  the  bill  of  lading.  And  the  first  step  in  the  collection  is 
procuring  acceptance  of  the  draft.  The  agent  is,  therefore,  au- 
thorized to  do  all  which  is  necessary  to  obtaining  such  acceptance. 
If  the  drawee  is  not  bound  to  accept  without  the  surrender  to  him 
of  the  consigned  property  or  of  the  bill  of  lading,  it  is  the  duty  of 
the  agent  to  make  that  surrender,  and  if  he  fails  to  perform  this 
duty,  and  in  consequence  thereof  acceptance  be  refused,  the  drawer 
and  endorser  of  the  draft  are  discharged  :  Mason  v.  Hunt,  1  Doug. 
297. 

The  opinions  we  have  suggested  are  supported  by  other  very 
rational  considerations.  In  the  absence  of  special  agreement, 
what  is  the  consideration  for  acceptance  of  a  time-draft  drawn 
against  merchandise  consigned  ?  Is  it  the  merchandise,  or  is  it 
the  promise  of  the  consignor  to  deliver  ?     If  the  latter,  the  cour 
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signor  may  be  wholly  irresponsible.  If  the  bill  of  lading  be  to  his 
order,  he  may,  after  acceptance  of  the  draft,  endorse  it  to  a  stran- 
ger, and  thus  wholly  withdraw  the  goods  from  any  possibility  of 
their  ever  coming  to  the  hands  of  the  acceptor.  Is,  then,  the 
acceptance  a  mere  purchase  of  the  promise  of  the  drawer  ?  If  so, 
why  are  the  goods  forwarded  before  the  time  designated  for  pay- 
ment ?  They  are  as  much  after  shipment  under  the  control  of  the 
drawer  as  they  were  before.  Why  incur  the  expense  of  storage 
and  of  insurance  ?  And  if  the  draft  with  the  goods  'or  with  the 
bill  of  lading  be  sent  to  a  bank  for  collection,  as  in  the  case  before 
us,  can  it  be  incumbent  upon  the  bank  to  take  and  maintain  cus- 
tody of  the  property  sent  during  the  interval  between  the  accept- 
ance and  the  time  fixed  for  payment  ?  (The  shipments  in  this 
case  were  hundreds  of  bales  of  cotton.)  Meanwhile,  though  it  be 
a  twelvemonth,  and  no  matter  what  the  fluctuations  in  the  market 
value  of  the  goods  may  be,  are  the  goods  to  be  withheld  from  sale 
or  use  ?  Is  the  drawee  to  run  the  risk  of  falling  prices  with  no 
ability  to  sell  till  the  draft  is  due  ?  If  the  consignment  be  of  per- 
ishable articles,  such  as  peaches,  fish,  butter,  eggs,  &c.,  are  they  to 
remain  in  a  warehouse  until  the  term  of  credit  shall  expire?  And 
who  is  to  pay  the  warehouse  charges  ?  Certainly  not  the  drawees. 
If  they  are  to  be  paid  by  the  vendor,  or  one  who  has  succeeded 
to  the  place  of  the  vendor  by  endorsement  of  the  draft  and  bill 
of  lading,  he  fails  to  obtain  the  price  for  which  the  goods  were 
sold. 

That  the  holder  of  a  bill  of  lading,  who  has  become  such  by 
endorsement,  and  by  discounting  the  draft  drawn  against  the  con- 
signed property,  succeeds  to  the  situation  of  the  shipper,  is  not  to 
be  doubted.  He  has  the  same  right  to  demand  acceptance  of  the 
accompanying  bill,  and  no  more.  If  the  shipper  cannot  require 
accepta.nce  of  the  draft  without  surrendering  the  bill  of  lading, 
neither  can  the  holder.  Bills  of  lading,  though  transferable  by 
endorsement,  are  only  quasi  negotiable :  1  Parsons  on  Shipping 
192 ;  Blajichard  v.  Page,  8  Gray  297  a:  The  endorser  does  not 
acquire  a  right  to  change  the  agreement  between  the  shipper  and 
his  vendee.  He  cannot  impose  obligations  or  deny  advantages  to 
the  drawee  of  the  bill  of  exchange  drawn  against  the  shipment 
which  were  not  in  the  power  of  the  drawer  and  consignor.  But 
were  this  not  so,  in  the  case  we  have  now  in  hand,  the  agents  for 
collection  of  the  drafts  were  not  informed,  either  by  the  drafts 
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themselves  or  by  any  instructions  they  received,  or  in  any  other 
way,  that  the  ownership  of  the  drafts  and  bills  of  lading  was  not 
still  in  the  consignors  of  the  cotton.  On  the  contrary,  as  the 
drafts  were  sent  ^'  for  collection/'  they  might  well  conclude  that 
the  collection  was  to  be  made  for  the  drawers  of  the  bills.  We  do 
not,  therefore,  perceive  any  force  in  the  argument  pressed  upon  us 
that  the  Bank  of  Memphis  was  the  purchaser  of  the  drafts  drawn 
upon  Green  &  Travis,  and  the  holder  of  the  bills  of  lading  by 
endorsement  of  the  shippers. 

It  is  urged  that  the  bills  of  lading  were  contracts  collateral  to 
the  bills  of  exchange  which  the  bank  discounted,  and  that  when 
transferred  they  became  a  security  for  the  principal  obligation, 
namely,  the  contract  evidenced  by  the  bills  of  exchange ;  for  the 
whole  contract,  and  not  a  part  of  it,  and  that  the  whole  contract 
required  not  only  the  acceptance,  but  the  payment  of  the  bills. 
The  argument  assumes  the  very  thing  to  be  proved,  to  wit :  that 
the  transfer  of  the  bills  of  lading  were  made  to  secure  the  payment 
of  the  drafts.  The  opposite  of  this,  as  we  have  seen,  is  to  be 
inferred  from  the  bills  of  lading  and  the  time-drafts  drawn  against 
the  consignment,  unexplained  by  express  stipulations.  •  The  bank, 
when  discounting  the  drafts,  was  bound  to  know  that  the  drawers 
on  their  acceptance  were  entitled  to  the  cotton,  and,  of  course,  to 
the  evidences  of  title  to  it.  If  so,  they  knew  that  the  bills  of  lad- 
ing could  not  be  a  security  for  the  ultimate  payment  of  the  drafts. 
Payment  of  the  drafts  by  the  drawees  was  no  part  of  the  contract 
when  the  discounts  were  made.  The  bills  of  exchange  were  then 
incomplete.  They  needed  accceptance.  They  were  discounted  in 
the  expectation  that  they  would  be  accepted,  and  that  thus  the  bank 
would  obtain  additional  promissors.  The  whole  purpose  of  the  trans- 
fers of  the  bills  of  lading  to  the  bank  may,  therefore,  well  have  been 
satisfied  when  the  additional  names  were  secured  by  acceptance,  and 
when  the  drafts  thereby  became  completed  bills  of  exchange.  We 
have  already  seen  that  whether  the  drafts  and  accompanying  bills  of 
lading  evidenced  sales  on  credit,  or  requests  for  advancements  on 
the  cotton  consigned,  or  bailments  to  be  sold  on  the  consignor's 
account,  the  drawees  were  entitled  to  the  possession  of  the  cotton 
before  they  could  be  required  to  accept,  and  that  if  they  had  de- 
cHned  to  accept  because  possession  was  denied  to  them  concur- 
rently with  their  acceptance,  the  effect  would  have  been  to  dis- 
charge the  drawers  and  endorsers  of  the  drafts.     The  demand  of 
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acceptance,  coupled  with  a  claim  to  retain  the  hills  of  lading, 
would  have  heen  an  insufficient  demand.  Surely,  the  purpose  of 
putting  the  hills  of  lading  into  the  hands  of  the  bank  was  to  secure 
the  completion  of  the  drafts  by  obtaining  additional  names  upon 
them,  and  not  to  discharge  the  drawers  and  endorsers,  leaving  the 
bank  only  a  resort  to  the  cotton  pledged. 

It  is  said  that  if  the  plaintiffs  were  not  entitled  to  retain  the 
bills  of  lading  as  a  security  for  the  payment  of  the  drafts  after 
their  acceptance,  their  only  security  for  payment  was  the  under- 
taking of  the  drawees,  who  were  without  means,  and  the  promise 
of  the  acceptors,  of  whose  standing  and  credit  they  knew  nothing. 
This  may  be  true,  thoijgh  they  did  know  that  the  acceptors  had 
previously  promptly  met  their  acceptances,  which  were  numerous 
and  large  in  amount.  But  if  they  did  not  choose  to  rely  solely  on 
the  responsibility  of  the  acceptors  and  drawers,  they  had  it  in  their 
power  to  instruct  their  agents  not  to  deliver  the  cotton  until  the 
drafts  were  paid.  Such  instructions  are  not  infrequently  given  in 
case  of  time-drafts  against  consignments,  and  the  fact  that  they 
are*given  tends  to  show  that  in  the  commercial  community  it  is 
understood,  without  them,  agents  for  collection  would  be  obliged 
to  give  over  the  bills  of  lading  on  acceptance  of  the  draft.  Such 
instructions  would  be  wholly  unnecessary,  if  it  is  the  duty  of  such 
agents  to  hold  the  bills  of  lading  as  securities  for  the  ultimate  pay- 
ment. 

Thus  far  we  have  considered  the  question  without  reference  to 
any  other  authority  than  that  of  reason.  In  addition  to  this,  we 
think  the  decisions  of  the  courts  and  the  language  of  many  eminent 
judges  accord  with  the  opinions  we  avow.  In  the  c^eo{  Lavf ear 
V.  Blossom^  1  La.  Ann.  Rep.  148,  the  very  point  was  decided^ 
after  an  elaborate  argument  both  by  the  counsel  and  by  the  court. 
It  was  held  that  *'  where  a  bill  of  exchange  drawn  on  a  shipment, 
and  payable  a  certain  number  of  days  after  sight,  is  sold,  with  the 
bill  of  lading  appended  to  it,  the  holder  of  the  bill  of  exchange 
cannot,  in  the  absence  ofproof  of  any  local  usage  to  the  contrary, 
or  of  the  imminent  insolvency  of  the  drawee,  require  the  latter  to 
accept  the  bill  of  exchange,  except  on  the  delivery  of  the  bill  of 
lading ;  and  when,  in  consequence  of  the  refusal  of  the  holder  to 
deliver  the  bill  of  lading,  acceptance  is  refused  and  the  bill  pro- 
tested, the  protest  will  be  considered  as  made  without  cause,  the 
drawee  not  having  been  in  default,  and  the  drawer  will  be  dis* 
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charged/'  This  decision  is  not  to  be  distinguished  in  its  essential 
features  from  the  opinions  we  have  expressed.  A  judgment  in  the 
same  case  to  the  same  effect  was  given  in  the  Commercial  Court 
of  Nejv  Orleans  by  Judge  Watts,  who  supported  it  by  a  very 
convincing  opinion  :  14  Hunt's  Merchants*  Magazine  264.  These 
decisions  were  made  in  1845  and  1846.  In  other  courts,  also,  the 
question  has  arisen,  what  is  the  duty  of  a  collecting  bank  to  which 
time-drafts,  with  bills  of  lading  attached,  have  been  sent  for  col- 
lection ?  and  the  decisions  have  been  that  the  agent  is  bound  to 
deliver  the  bills  of  lading  to  the  acceptor  on  his  acceptance.  In 
the  case  The  Wisconsin  Marine  ^  Fire  Insurance  Company  v. 
The  Bank  of  British  North  America^  21  Upper  Canada  Queen's 
Bench  Reps.  284,  decided  in  1861,  where  it  appeared  that  the 
plaintiff,  a  bank  at  Milwaukee,  Wisconsin,  had  sent  to  the  defend- 
ants, a  bank  at  Toronto,  for  collection,  a  bill  drawn  by  A.,  at 
Milwaukee,  on  B.  at  Toronto,  payable  forty-five  days  after  date, 
together  with  a  bill  of  lading,  endorsed  by  A.,  for  certain  wheat 
sent  from  Milwaukee  to  Toronto,  it  was  held  that,  in  the  absence 
of  any  instructions  to  the  contrary,  the  defendants*  were  not  bound 
to  retain  the  bill  of  lading  until  payment  of  the  draft  by  B.,  but 
were  right  in  giving  it  up  to  him  on  obtaining  his  acceptance. 
This  case  was  reviewed,  in  1863,  in  the  Court  of  Error  and  Appeals, 
and  the  judgment  a£Brmed:  2  Upper  Canada  Error  and  Appeal^ 
Reps.  282.  See  also  Goodenough  v.  The  (My  Bank,  10  Upper 
Canada  Com.  Pleas  51;  Clark  v.  The  Bank  of  Montreal^  13 
Grant's  Ch.  211. 

There  are  also  many  expressions  of  opinion  by  the  most  re- 
spectable courts,  which,  though  not  judgments,  and,  therefore,  not 
authorities,  are  of  weight  in  determining  what  are  the  implica- 
tions of  such  a  state  of  facts  as  this  case  exhibits.  In  Shepherd 
V.  Harrison,  Law  Rep.  4  Q.  B.  493,  Lord  Cockburn  said : 
**  The  authorities  are  equally  good  to  show,  when  the  consignor 
sends  the  bill  of  lading  to  an  agent  in  this  country  to  be  by  him 
banded  over  to  the  consignee,  and  accompanies  that  with  bills  of 
exchange  to  be  accepted  by  the  consignee,"  that  that  *'  indicates 
an  intention  that  the  handing  over  of  the  bill  of  lading  and  the  ae- 
ceptance  of  the  bill  or  bills  of  exchange,  should  be  concurrent  parts 
of  (me  and  the  same  transaction.''  The  case  subsequently  went  to 
the  House  of  Lords  (5  H.  L.  133),  where  Lord  Cairns  said  :  "  If 
they  (the  drawees),  accept  the  cargo  and  bill  of  lading,  and  accept 
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the  bill  of  exchange  drawn  against  the  cargo,  the  object  of  those 
^'ho  shipped  the  goods  is  obtained.  They  have  got  the  bill  of  ex- 
change in  return  for  the  cargo ;  they  discount,  or  use  it  as  they 
think  proper,  and  they  are  virtually  paid  for  the  goods."  In 
Coventry  v.  Gladstone,  Law  Rep.  4  Eq.  498,  it  was  declared  by 
the  Vice-Chancellor  that  "  the  parties  shipping  the  goods  from 
Calcutta,  in  the  absence  of  any  stipulation  to  the  contrary,  did 
give  their  agents  in  England  full  authority,  if  they  thought  fit,  to 
pass  over  the  bill  of  lading  to  the  person  who  had  accepted  the  bill 
of  exchange*'  drawn  against  the  goods  and  attached  to  the  bill  of 
lading,  and  it  was  ruled  that  an  alleged  custom  of  trade  to  retain 
the  bill  of  lading  until  payment  of  the  accompanying  draft  on  ac- 
count of  the  consignment  was  exceptional,  and  was  not  established 
as  being  the  usual  course  of  business.  In  Sehuhart  et  al,  v.  Hall 
et  ah,  39  Md.  590,  which  was  a  case  of  a  time-draft,  accompanied 
by  a  bill  of  lading,  hypothecated  by  the  drawer,  both  for  the  ac- 
ceptance and  the  payment  of  the  draft,  and  when  the  drawers  had 
been  authorized  to  draw  against  the  cargo  shipped,  it  was  said  by 
the  court  "under  their  contract  with  the  defendants  the  latter 
were  authorized  to  draw  only  against  the  cargo  of  wheat  to  be 
shipped  by  the  Ocean  Belle,  atfd  they  (the  drawees)  were,  there- 
fore, not  bound  to  accept  without  the  delivery  to  them  of  the  bill 
of  lading."  See  also  the  language  of  the  judges  in  Gurnet/  v. 
Behrend,  3  E.  &  Bl.  622 ;  Marine  Bank  v.  WHght,  48  N.  Y. 
1 ;  Cayuga  Bank  v.  Daniels,  47  N.  Y.  631. 

We  have  been  unable  to  discover  a  single  decision  of  any  court 
holding  the  opposite  doctrines.  Those  to  which  we  have  been  re- 
ferred as  directly  in  point,  determine  nothing  of  the  kind.  Gil- 
bert  V.  Guignony  Law  Rep.  8  Ch.  App.  16,  was  a  contest  between 
two  holders  of  several  bills  of  lading  of  the  same  shipment.  The 
question  was  which  had  priority.  It  was  not  at  all  whether  the 
drawee  of  a  time-draft  against  a  consignment  has  not  a  right  to 
the  bill  of  lading  when  he  accepts.  The  drawer  had  accepted 
without  requiring  the  surrender  of  the  first  endorsed  bill  of  lading, 
and  the  Lord  Chancellor,  while  suggesting  a  query  whether  he 
might  not  have  declined  to  accept  unless  the  bills  of  lading  were 
at  the  same  time  delivered  up  to  him,  remarked,  "  if  he  was  con- 
tent they  should  remain  in  the  hands  of  the  holder,  it  was  exactly 
the  same  thing  as  if  he  had  previously  and  originally- authorized 
that  course  of  prooecding,  and  that  (according  to  the  Ghancellor*8 
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view)  was  actually  what  had  happened  in  the  case."  Nothing, 
therefore,  was  decided  respecting  the  rights  of  the  holder  of  a  time- 
draft,  to  which  a  bill  of  lading  is  attached,  as  against  the  drawee. 
The  contest  was  wholly  inter  alios  partes. 

Seymour  v.  Newton,  105  Mass.  272,  was  the  case  of  an  accept- 
ance of  the  draft,  without  the  presentation  of  the  bill  of  lading. 
In  that  respect  it  was  like  Q-ilbert  v.  Guignon.     No  question, 
however,  was  made  in  regard  to  this.     The  acceptor  became  insol- 
vent before  the  arrival  of  the  goods,  and  all  that  was  decided  was 
that,  under  the  circumstances,  the  jury  would  be  authorized  to  find 
that  the  lien  of  the  shippers  had  not  been  discharged.     It  was  a 
case  of  stoppage  in  transitu.     It  is  true  that,  in  delivering  the 
opinion  of  the  court,  Chief  Justice  Chapman  said,  "  the  obvious 
purpose  was  that  there  should  be  no  delivery  to  the  vendee  till  the 
draft  should  be  paid."     But  the  remark  was  purely  obiter,  un- 
called for  by  anything  in  the  case.     Newcomb  v.  The  Boston  and 
Lowell  Railroad  Corporation^  115  Mass.  230,  was  also  the  case 
of  acceptance  of  sight-drafts  without  requiring  the  delivery  of  the 
attached  bills  of  lading,  and  the  contest  was  not  between  the  holder 
of  the  drafts  and  the  acceptor.     It  was  between  the  holder  of  the 
drafts  with  the  bills  of  lading  and  the  carrier.     We  do   not  per- 
ceive that  the  case  has  any  applicability  to  the  question  we  have 
now  under  consideration.     True,  there,  as  in  the  case  of  Seymour 
V.  Newton,  it  was  remarked  by  the  judge  who  delivered  the  opi- 
nioD,  '^  the  railroad  receipts  were  manifestly  intended  to  be  held 
by  the  collecting  bank  as  security  for  the  acceptance  and  payment 
of  the  drafts."     Intended  by  whom  ?     Evidently  the  court  meant 
by  the  drawees  and  the  bank,  for  it  is  immediately  added :  '^  they 
continued  to  be  held  by  the  bank  after  the  drafts  had  been  ac- 
cepted by  Chandler  &  Co.  (the  drawees),  and  until,  at  Chandler  k 
Co. 'a  request,  they  were  paid  by  the  plaintiff,  and  the  receipts, 
with  the  drafts  still  attached,  were  endorsed  and  delivered  by 
Chandler  k  Co.  to  the  plaintiff."    In  Stollenwork  et  al.  v.  Thatcher 
et  al,,  115  Mass.  224  (the  only  other  case  cited  by  the  defendants 
in  error  as  in  point  on  this  question),  there  were  instructions  to  the 
agent  to  deliver  the  bill  of  lading  only  on  payment  of  the  draft, 
and  it  was  held  that  the  special  agent,  thus  instructed,  could  not 
bind  his  principal  by  a  delivery  of  the  bill  without  such  payment. 
Nothing  was  decided  that  is  pertinent  to  the  present  case.     In 
Bank  v.  Bayley^  reported  in  the  same  volume,  p.  228,  where  the 
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instructions  given  to  the  collecting  agent  were,  so  far  as  it  appears, 
only  that  the  drafts  and  bills  of  lading  were  remitted  for  collection, 
and  where  acceptance  was  refused,  Chief  Justice  Gray  said  *'  the 
drawees  of  the  draft  attached  to  each  of  the  bills  of  lading  were  not 
entitled  to  the  bill  of  lading  or  the  property  described  therein,  ex- 
cept upon  acceptance  of  the  draft."  It  is  but  just  to  say,  however, 
that  this  remark,  as  well  as  those  made  by  the  same  judge  in  tbe 
other  Massachusetts  cases  cited,  was  aside  from  the  decision  of  the 
court. 

After  this  review  of  the  authorities  cited,  as  in  point,  in  the  very 
elaborate  argument  for  the  defendants  in  error,  we  feel  justified  in 
saying  that,  in  our  opinion,  no  respectable  case  can  be  found  in 
'  which  it  has  been  decided  that  when  a  time-draft  has  been  drawn 
against  a  consignment  to  order,  and  has  been  forwarded  to  an  agent 
for  collection  with  the  bill  of  lading  attached,  without  any  further 
instructions,  the  agent  is  not  justified  in  delivering  over  the  bill 
of  lading  on  the  acceptance  of  the  draft. 

If  this,  however,  were  doubtful,  the  doubt  ought  to  be  resolved 
favorably  to  the  agent.  In  the  case  in  hand,  the  Bank  of  Com- 
merce having  accepted  the  agency  to  collect,  was  bound  only  to 
reasonable  care  and  diligence  in  the  discharge  of  its  assumed  duties : 
Warren  v.  The  Suffolk  Bank,  10  Cush.  682.  In  case  of  doubt, 
its  best  judgment  was  all  the  principal  had  a  right  to  require.  If 
the  absence  of  specific  instructions  left  it  uncertain  what  was  to  be 
done  further  than  to  procure  acceptances  of  the  drafts,  and  to 
receive  payment  when  they  fell  due,  it  was  the  fault  of  the  prin- 
cipal. If  the  consequence  was  a  loss,  it  would  be  most  unjust  to 
cast  the  loss  on  the  agent. 

Applying  what  we  have  said  to  the  instruction  given  by  the 
learned  judge  of  the  Circuit  Court  to  the  jury,  it  is  evident  that 
he  was  in  error.  Without  discussing  in  detail  the  several  assign- 
ments of  error,  it  is  sufiicient  for  the  necessities  of  this  case,  to  say 
it  was  a  mistake  to  charge  the  jury  as  they  were  charged,  that  ^^  in 
the  absence  of  any  consent  of  the  owner  of  a  bill  of  exchange,  other 
than  such  as  may  be  implied  from  the  mere  fact  of  sending  '  for 
collection*  a  bill  of  exchange  with  a  bill  of  lading  pasted  or  attached 
to  a  bill  of  exchange,  the  bank  so  receiving  the  two  papers  for  col- 
lection would  not  be  authorized  to  separate  the  bill  of  lading  from 
the  bill  of  exchange  and  surrender  it  before  the  bill  of  exchange 
was  paid."    And  again,  there  was  error  in  the  following  portion 
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of  the  charge :  '^  But  if  the  Metropolitan-  Bank  merely  sent  to  the 
defendant  bank  the  bills  of  exchange  with  the  bills  of  lading  attached 
for  collection,  with  no  other  instructions,  either  expressed  or  implied 
from  the  past  relations  of  the  parties,  they  would  not  be  so  justified 
in  surrendering  (the  bills  of  lading)  on  acceptance  only."  The 
Bank  of  Commerce  can  be  held  liable  to  the  owners  of  the  drafts 
for  a  breach  of  duty  in  surrendering  the  bills  of  lading  on  accept- 
ance of  the  drafts  only  after  special  instructions  to  retain  the  bills 
until  payment  of  the  acceptances.  The  drafts  were  all  time-drafts. 
One,  it  is  true,  was  drawn«at  sight,  but  in  Massachusetts  such 
drafts  are  entitled  to  grace. 

What  we  have  said  renders  it  unnecessary  to  notice  the  other 
assignments  of  error. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  record  is 
remitted,  with  directions  to  award  a  new  trial. 


Supreme  Judicial  Court  of  Netv  Hampshire. 
WHIPPLE  V,  GILES. 

The  contract  of  a  married  woman  to  pay  for  services  of  an  attorney  in  prosecu- 
ting a  libel  for  divorce  against  her  husband  is  not  binding. 

A  married  woman  cannot  bind  herself  by  a  mere  personal  contract  so  that  an 
action  can  be  maintained  against  her  after  the  coverture  has  ceased,  nor  will  such 
ciintract  be  implied  against  her  by  reason  of  services  rendered  during  her 
oovertare. 

Assumpsit. — The  plaintiff  was  employed  by  the  defendant,  as 
an  attorney-at-law,  to  procure  for  her  a  divorce  on  the  alleged 
ground  of  extreme  cruelty,  and  it  was  for  services  so  rendered  that 
this  suit  was  brought.  Afker  the  testimony  had  been  taken,  the 
proceedings  for  divorce  were  abandoned  by  her,  and  she  directed 
the  plaintiff  to  proceed  no  further,  and  the  defendant  thereafter 
lived  with  her  husband  as  his  wife  until  his  death  some  year  or 
two  after.  Since  the  death  of  the  husband  this  suit  was  brought. 
If  the  plaintiff  could  maintain  his  action,  he  was  to  have  judgment 
for  the  amount  of  his  claim  and  taxable  costs,  otherwise  a  nonsuit 
was  to  be  entered. 

Ladd,  J. — It  is  settled  that  the  common-law  disability  of  a 
married  woman  to  bind  herself  by  contract,  is  not  removed  by 
statute  in  this  state,  except  so  &r  as  regards  her  contracts  respect- 
ing property  which  she  holds  in  her  own  right.  That  was  so  de- 
cided in  Bailetf  v.  Pearson^  29  N.  H.  77,  upon  the  statute  of  1846, 
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which  was  not  materially-  different  from  Gen.  Stats.,  ch.  164,  sect. 
13,  and  has  been  repeatedly  reaffirmed  since.  This  seems  to  me 
quite  decisive  of  the  present  case.  There  is  no  just  sense  in  which 
a  contract  by  a  married  woman  for  the  services  of  an  attorney  in 
procuring  for  her  a  divorce,  can  be  said  to  be  a  contract  respect- 
ing her  separate  property,  even  if  she  had  such  property,  which 
does  pot  here  appear.     I  think  the  action  cannot  be  maintained. 

CusHiNG,  C.  J. — "Assumpsit  upon  a  mere  personal  contract 
made  during  coverture  will  not  lie  against  a  married  woman, 
whether  her  husband  be  joined  in  the^uit  or  not,  unless  such  con- 
tract was  made  in  respect  to  property  held  by  the  wife  to  her  sole 
and  separate  use:**  Carleton  v.  Haywood^  49  N.  H.  314. 

"  Where  9k  feme  covert^  holding  property  under  the  Act  of  1846, 
signed  a  promissory  note  during  the  coverture,  which  did  not 
appear  to  have  been  given  on  account  of  any  contract  growing  out 
of  the  property — held^  that  it  could  not  be  recovered :"  Bailey  v. 
PeavBon^  29  N.  H.  77.  Substantially  the  same  doctrine  is  hehl  in 
Eaton  V.  George^  40  N.  H.  258 ;  see,  also.  Brown  v.  Glines^  42 
N.  H.  160 ;  Uaton  v.  George,  42  Id.  375 ;  Ames  v.  Foster,  Id.  381 ; 
Shannon  v.  Canney,  44  Id.  592 ;  Leach  v.  Noyes,  45  Id.  364. 

It  appears  from  the  cases  cited,  that,  independently  of  statutory 
exceptions,  it  is  generally  true  that  a  married  woman  cannot  be 
bound  by  any  contract  expressly  made  by  her  during  her  cover- 
ture, or  implied  against  her  by  reason  of  matters  arising  during 
the  same  time.  I  see  nothing  in  the  facts  stated  in  this  agreed 
case  to  take  it  out  of  the  operation  of  the  general  rule  in  the  case 
of  Morris  v.  Palmer,  39  N.  H.  123,  where  it  was  held  that  the 
services  and  expenses  of  an  attorney  employed  by  a  married 
woman  were  necessaries ;  it  was  also  held  that  the  husband,  and 
not  the  wife,  was  liable  for  them.  It  appears  to  me,  therefore, 
that  according  to  the  agreement,  there  must  be  judgment  of  non- 
suit. 

Smith,  J. — At  common  law  the  contract  of  a /erne  covert,  with 
certain  very  limited  exceptions,  was  void,  and  no  action  could  be 
maintained  thereon  against  her. 

Under  Gen.  Stats.,  ch.  164,  sect.  13,  she  has  the  same  rights 
and  remedies  in  relation  to  any  property  which  she  holds  in  ber 
ow^  right,  and  may  sue  and  be  sued  in  her  own  name  upon  any 
contract  by  her  made  or  for  any  wrong  by  her  done  in  respect  to 
such  property,  as  if  she  were  unmarried.  The  statute  does  not, 
either  in  terms  or  by  implication,  apply  to  any  contracts  made  by 
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a  married  woman,  other  than  those  regarding  such  property.  This 
is  well  settled  in  all  the  cases  that  have  come  before  the  court  since 
the  passage  of  the  Act  of  1846,  which  was  the  first  departure  from 
the  doctrine  of  the  common  law  in  the  legislation  of  this  state ; — 
see  authorities  cited  in  defendant's  brief.  It  seems  wholly  unne- 
cessary to  refer  to  the  cases  upon  this  subject  in  our  reports.  A 
single  case  will  suffice  ; — see  Shannon  v.  Canney,  44  N.  H.  692, 
where  it  was  held  that  ^'  a  married  woman  is  not  bound  by  a  pro- 
missory note  given  during  coverture,  although  at  the  time  of  her 
marriage  she  had,  by  inheritance,  both  real  and  personal  estate, 
unless  it  be  shown  that  such  estate  was  held  to  her  sole  and  sepa- 
rate use,  and  that  the  promise  was  made  in  respect  to  that  estate." 
There  can  be  no  pretence  that  the  contract  made  by  this  defend- 
ant with  the  plaintiff  had  any  reference  to  or  connection  with  any 
property  held  by  her  in  her  own  right.  It  follows,  therefore,  that 
this  action  cannot  be  maintained. 


ABSTRACTS  OF   RECENT  AMERICAN   DECISIONS. 

supreme  court  op  the  united  states/ 

supreme  judicial  court  of  new  hampshire.* 

supreme  court  op  new  jersey.* 

supreme  court  op  ohio.* 

supreme  court  of  pennsylvania.' 

Action. 

Joinder  of  Parties — Nof.  necessary  where  no  Unity  of  Estate, — The 
plaintiffs  were  owners  of  the  franchise  of  a  ferry  over  the  Delaware  river 
from  the  town  of  C.  to  the  opposite  Pennsylvania  shore,  under  a  grant 
by  the  legislature  of  New  Jersey.  One  D.  was  the  owner  of  the  land- 
ing on  the  Pennsylvania  shore,  and  had  a  grant  from  the  legislature  of 
Pennsylvania  of  the*  exclusive  right  of  ferriage  from  that  shore.  By 
arrangeoient  between  the  owners  of  the  two  franchises,  a  ferry  was  rua 
between  the  two  landings  for  mutual  benefit.  The  ferry  was  made 
valueless  by  the  erection  of  the  defendants'  bridge  over  the  river.  In  pro- 
ceedings to  recover  compensation  for  the  injury  to  the  ferry,  under  de- 
fendants' charter,  held,  that  the  action  was  properly  brought  by  the 
plaintiffs,  without  joining   the   owner  of  the   Pennsylvania  franchise. 

'  From  J.  W.  Wallace,  Esq.,  Reporter;  to  appear  in  vol.  22  of  his  Reports. 

*  From  John  M.  Shirley,  Esq.,  Reporter ;  to  appear  in  55  N.  H.  Report^ 
'  From  G.  D.  W.  Vroom,  Esq.  ;  to  appear  in  vol.  9  of  his  Reports. 

*  From  E.  L.  De  Witt,  Esq.,  Reporter ;  to  appear  in  25  Ohio  State  Reports. 

*  From  P.  Frexer  Smith,  Esq.,  Reporter  ;  to  appear  in  77  Pa.  Sute  Reports. 
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There  being  no  unity  of  estate  in  the  several  owuiers  of  the  two  fran- 
chises, the  interest  aflfected  was  several,  and  although  the  injury  to  each 
was  due  to  a  common  cause,  separate  actions  must  be  brought :  Culum- 
hill  Bridge  Co,  v.  Oeitse^  9  Yroom. 

Agent. 

Tenant  of  Corporation^  under  Lease  made  hy  Agents  cannot  dispute 
Agent's  Authority — Ratification  of  Agen£s  Acts — Evidence  of  Autho^ 
rity. — If  a  tenant  enters  into  possession  of  premises  under  a  parol  lease, 
made  by  the  attorney  of  a  corporation,  the  tenant  will  not  be  permitted 
to  dispute  the  agent's  authority  if  the  company  subsequently  ratifies  the 
agent's  act:  Brahn  v.  Jersey  City  Forge  Company,  9  Vroom. 

An  agent  who  demands  possession  for  his  principal,  must  have  autho* 
rity  to  make  the  demand  at  the  time  of  making  it.  A  subsequent  as- 
sent on  the  part  of  the  landlord  will  not  establish,  by  relation,  a  notice 
given  in  the  first  instance  without  authority  :  Id. 

It  is  not  necessary  to  prove  an  express  authority  to  the  agent ;  it  may 
be  inferred  from  circumstances  which  show  the  concurrence  of  the  prin- 
cipal in  his  act :  Jd. 

It  is  not  necessary  to  show  the  tenant  by  proof  at  the  time  of  the 
service  that  the  agent  had  due  authority;  it  is  sufficient  if  such  autho- 
rity actually  exists  :  Id. 

Parol  Proof  of  Agency. — Agency,  as  a  question  of  fact,  may  be  proved 
by  the  acts,  declarations  or  conduct  of  the  principal  and  agent,  although 
the  agent  was  appointed  by  power  of  attorney :  Columbia  Bridge  Co,  v. 
Geisse^  9  Vroom. 

Amendment. 

Pleading — False  Imprisonment. — In  trespass  for  assault  and  battery, 
the  declaration  may  be  amended  so  as  to  include  an  allegation  of  unlaw- 
ful detention  or  imprisonment :   CahiU  v.  TerriOf  55  N.  H. 

Attachment. 

Municipal  Corporation  subject  to. — A  municipal  corporation  is  sub- 
ject to  garnishment  under  our  attachment  act :  Mayor ^  dccy  of  Jersey 
City  V.  Horiouj  9  Vroom. 

Attorney. 

Authority  to  refer  pending  Cause. — An  attorney  of  record,  in  an  action 
which  had  been  sent  to  a  referee  by  order  of  court,  signed  an  agreement 
in  writing  that  the  report  of  the  referee  should  be  final,  and  the  agree- 
ment was  entitled  as  of  the  term  of  the  Circuit  Court,  to  which  the  report 
was  to  be  made.  Ueld^  that  his  client  was  bound  by  such  agreement : 
Brooks  V.  New  Durham^  55  N.  H. 

Bankruptcy, 

Fraud — Adverse  Proceedings  under  a  Judgment  by  Default,  not 
Fraudulent  per  se. — A  creditor  sued  a  debtor  and  obtained  judgment  by 
default,  under  which  his  goods  were  sold  by  the  sheriff;  within  four 
months,  proceedings  in  bankruptcy  were  commenced  against  the  debtor, 
who  was  adjudged  a  bankrupt.  These  proceedings  were  not  per  se  in 
fraud  of  the  Bankrupt  Law^  although  the  creditor  had  reason  to  believe 
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tbat  the  debtor  was  insolrent  at  the  time :  Loucheim  Brothen  v.  Een$zeyf 
77  Pa. 

Id  an  action  against  the  marshal  for  the  sale  of  goods  claimed  to  be 
the  plaintiff's,  although  the  uncontradicted  evidence  of  plaintiff  showed 
a  clear  case  of  fraud  in  fact,  the  question  of  fraud  was  fur  the  jury :  Id. 

Actual  collusion,  or  fraud  in  fact,  is  always  for  the  jury :  Id. 

Renewal  of  Security  within  Four  Month*  of  Decree — Fraud. — Where 
a  person  owing  money,  principal  and  interest,  for  some  time  overdue, 
but  secured  by  mortgage,  accounts  with  his  creditor  and  on  coniputa- 
tioa  a  sum  is  found  as  due  for  the  principal  and  interest  added  together, 
any  new  mortgage  given  for  the  whole  and  on  the  same  property  on 
which  the  former  mortgage  was  given,  is  not,  upon  satisfaction  being 
entered  on  the  old  mortgage,  to  be  considered  as  a  new  security  and  so 
open  to  attack  under  the  Bankrupt  Law,  if  made  within  four  months 
before  a  decree  in  bankruptcy  against  the  debtor.  If  the  old  security 
was  Dot  a  preference,  neither  will  the  new  one  be  so.  They  are  to  be 
coDsidered  as  being  for  the  same  debt :  Bumhitel  v.  Firman^  22  Wall. 

Captured  and  Abandoned  Property. 

Executed  and  Executory  Contracts. — On  the  Slst  of  July  1863,  dur- 
iog  the  kte  rebellion,  E.  and  C,  owning  certain  crops  of  cotton  in  Wil- 
kiasoD  county,  Mississippi,  executed  a  paper  thus: 

'^We  have,  this  Slst  of  July  1863,  sold  unto  Mr.  L.  our  crops  of 
cottoD,  now  lying  in  the  county  aforesaid,  numbering  about  2100  bales, 
at  the  price  of  ten  cents  per  pound,  currency,  the  said  cotton  to  be  de- 
livered at  the  landing  of  Fort  Adams,  and  to  be  paid  for  when  weighed. 
Mr.  L.  agreeing  to  furnish,  at  his  cost,  the  bagging,  rope,  and  twine 
necessary  to  bale  the  cotton  unginned,  and  we  do  acknowledge  to  have 
receivedj  in  order  to  confirm  this  contract,  the  sum  of  thirty  dollars.  This 
cotton  will  be  received  and  shipped  by  the  house  of  D.  &  Co.,  New  Or- 
leaDs,  and  from  this  date  is  at  the  risk  of  Mr.  L.  This  cotton  is  said  to 
hare  weighed  an  average  of  500  pounds  when  baled." 

At  the  time  of  making  the  contract,  the  cotton  baled  was  stored  under 
a  covering  of  boards,  and  a  small  part  of  the  cotton  (about  twenty  bales) 
not  baled,  was  in  the  gin-house  on  the  Buffalo  Bayou,  about  ten  miles 
from  the  Mississippi  river,  at  a  place  known  as  "  The  Rocks/'  or  '<  Fel- 
ter's  Plantation,''  then  without  the  Federal  military  lines;  and  C.  and 
L.  were  together  there.  Imifiediately  after  the  sale,  L.  employed  a 
person,  living  near  where  the  cotton  was  stored,  to  watch  and  take  care 
of  the  same,  and  paid  him  therefor ;  and  this  person  continued  his  care 
nf  it,  till  it  was  taken  possession  of  in  the  name  of  the  United  States. 
Bdd,  that,  notwithstanding  the  words  above  italicised,  the  paper  of  the 
3l8t  of  July  1863  was  executory  only  and  had  not  divested  £.  and  C. 
of  their  property  in  the  cotton  ]  no  money  but  the  thirty  dollars  having 
been  paid,  and  nothing  else  done  in  execution  of  the  contract ;  and  that 
in  a  sait  for  the  proceeds  of  it  under  the  Captured  and  Abandoned  Pro- 
perty Act,  which  gives  to  the  *\owner  "  a  right  to  recover,  under  certain 
circumstances,  property  captured  or  abandqned  during  the  late  civil 
^r,  they  alone  could  sue :   The  Efgee  Cotton  Cases,  22  Wall. 

The  same  E.  and  C.  (or  rather  E.  alone,  who  had  now  become  sole 
ovner  of  the  cotton)  subsequently  to  the  above  quoted  contract  with  L., 
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made  another  contract  with  N.  (he  not  having  notice  of  the  first  con- 
tract), by  which  E.  contracted  for  the  sale  to  N.  "  for  so  much  of  the 
2100  bales  as  N.  should  get  out  in  safety  to  a  market,  for  the  price  of 
Ibl.  per  bale,  to  be  paid  at  Liverpool.  The  risk  of  the  cotton  lu  be  on 
the  vendors."  Held,  equally,  but  as  a  matter  even  more  plain  than  in 
the  former  case,  that  no  property  passed  by  the  contract ;  no  cotton  ever 
having  been  got  out.  Held,  further,  that  this  was  not  altered  by  a  letter 
in  these  words  from  the  owners  of  the  cotton  : 

**  It  having  been  ugreed  on  between  you  and  myself,  that  I  sell  to  you 
all  the  cotton  of  E.  and  C.  now  baled  and  under  shed,  for  the  price  of 
15/.  sterling,  per  bale,  payable  in  Liverpool,  you  will  cause  the  same  to 
be  placed  to  my  credit  with  J.  A.  J.  &  Co.,  of  Liverpool :"  Id. 

Church.     See   Taxation 

Presbyterian  Church  Government — Acts  of  Synod  ultra  vires. — In  the 
Reformed  Presbyterian  Church,  the  General  Synod,  its  highest  judica- 
tory, is  bound  by  its  system  of  religious  principles  with  the  same  force 
as  individual  members  :  McAvley  and  others*  Appeal,  77  Pa. 

A  congregation,  organized  and  holding  its  property  as  a  constituent 
part  of  any  particular  religious  denomination,  or  in  subordination  to  its 
government,  which,  without  just  cause,  severs  such  connection  or  gov- 
ernment, forfeits  its  rights  and  property  to  those  who  maintain  the 
original  status :  Id. 

If  such  severance  be  alleged,  the  burthen  is  upon  those  alleging  to 
show  that  the  others  voluntarily,  by  their  own  act  and  without  suffi- 
cient cause,  renounced  their  connection  with  the  general  organization 
and  invaded  the  chartered  rights  of  their  fellows  to  the  church  property: 
Id. 

A  Presbytery  of  the  Reformed  Presbyterian  Church,  deeming  that 
acts  of  the  Synod  were  in  disregard  of  the  constitutional  rights  and 
jurisdiction  of  the  Presbytery,  resolved  to  suspend  its  "  relations  to 
Synod  until  such  action  be  revoked,  or  (it)  obtain  further  light,  and  in 
the  meantime  remain  in  the  Reformed  Presbyterian  Church,"  &c.  If 
the  allegations  were  correct,  the  Presbytery  was  justified  :  Id. 

The  resolution  having  been  laid  before  Synod,  it,  without  notice  or 
trial,  resolved  that  the  officers  and  members  of  the  Presbytery  were  out 
of  the  jurisdiction  of  the  Synod;  and  such  officers  and  members  of  the 
Fifth  Congregation  (and  others)  who  might  not  identify  themselves  with 
the  act  of  Presbytery,  &c.,  be  declared. the  Fifth  Congregation,  &c. : 
Beld,  that  this  action  of  Synod  did  not  unchurch  the  Fifth  Congrega- 
tion, &c. :  Id. 

By  the  Presbyterian  policy,  officers  and  members  of  a  church  cannot 
be  unchurched  by  an  arbitrary  decree  of  Synod  without  notice  or  trial, 
although  the  admitted  act  complained  of  be  contumacious  and  worthy 
of  censure  :  Id. 

A  Presbyterian  congregation  does  not  select  its  representatives  to  its 
higher  courts ;  the  pnstor  is  a  delegate  by  virtue  of  his  office,  and  the 
lay  representative  is  chosen  by  the  Session  ;  a  congregation  cannot  be 
chargeable  with  the  acts  of  its  delegates :  Id. 

The  excision  of  the  Presbytery  could  not  work  the  deposition  of  offi- 
cers in  the  church  previously  called  and  ordained  :  Id. 

Under  its  legislative  powers  Synod  may  dissolve  a  Presbytery  and 
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assign  iU  cknr^lies  to  some  other  Presbytery;  under  its  judicial  powers, 
it  may,  for  proper  cause  and  in  due  form,  depose  a  presbyter,  dissolve 
churches  and  reorganize  them  :  Id. 

A  legislative  act  of  Synod  which  forfeits  the  franchises  and  property 
of  a  congregation,  is  in  the  nature  of  a  judicial  sentence  and  inopera- 
tive ;  it  is  ultra  vires  :  Id. 

Synod  has  no  more  power  to  exscind  a  church  than  a  state  legislature 
to  exscind  a  county  ;  the  forfeiture  of  its  rights  by  the  church  must  be 
made  to  appear  by  a  regular  judicial  decree  :  Id. 

The  only  constitutional  metliod  by  which  a  congregation  can  express 
itself  is  by  congregational  meetings  regularly  called  :  Id. 

The  decree  of  excision  of  the  Synod  amounted  at  most  but  to  a  disso- 
lution of  the  original  compact  of  union,  leaving  the  several  churches 
free  to  seek  their  own  connections  or  to  arrange  themselves  as  might 
seem  meet,  provided  they  did  not  radically  depart  from  the  faith  or  doc- 
trines under  which  they  were  organized :  Id. 

Common  Carrier. 

Ddwery —  Goods  marked  C.  0.  D. — A  bailee  of  goods,  sending  them 
by  a  carrier,  may  sue  the  carrier  for  the  delivery  of  the  same  to  the 
consignee  without  payment,  when  payment  was  imposed  as  a  condition 
of  delivery:  Murray  v.  Warner,  55  N.  H. 

Confederate  Notes. 

Debtor  and  Creditor — Payment  in  Notes  not  Legal  Currency  in  the 
United  States. — After  the  late  rebellion  broke  out,  debtors  in  the  rebel- 
lious states  had  no  right  to  pay  to  the  agents  or  trustees  of  their  cred- 
itors in  the  loyal  states,  debts  due  to  these  last  in  any  currency  otlicr 
than  legal  currency  of  the  United  States.  Payment  in  Confederate 
notes  or  in  Virginia  bank  notes  (security  for  whose  payment  was  Con- 
federate bonds,  and  which  notes  like  the  bonds  themselves  never,  after 
the  rebellion  broke  out,  were  safe,  and  before  it  closed  had  become 
worthless),  held  to  have  been  no  payment,  and  the  debtor  charged  de 
now :  Fretz  v.  Stover,  22  Wall. 

Conflict  op  Laws.     See  Execution, 

Constitutional  Law.     See  Ferry. 

Title  of  Act. — It  is  sufficient  if  the  title  of  an  act  fairly  give  notice 
of  its  subject  so  as  reasonably  to  lead  to  any  inquiry  into  the  body  of 
the  bill :  State  Line  and  Juniata  Railroad  Co.'s  Appeal,  77  Pa. 

An  original  act  was,  "  To  incorporate  the  State  Line,  &c.,  Railroad," 
another  was  "  A  supplement  to  an  act  to  incorporate  the  State  Line,  &c.. 
Railroad  ;*'  another,  **  A  further  supplement  to  an  act  to  incorporate 
the  State  Line,  &c.,  Railroad."  All  the  provisions  in  both  supplements 
related  to  the  State  Line,  &c.,  road.  The  object  of  the  supplements 
was  sufficiently  expressed  in  their  titles,  the  object  being  germane  to 
the  original  act :  Id, 

Contempt. 

Res  adjudicata — Setting  vp  Title  after  Injunction  and  Final  Decree. 
—In  the  original  decree  in  the  case  of  Texas  v.  White  &  Chiles,  7 
Wall.  700,  the  defendants  were  perpetually  enjoined  from  setting  up 


120  ABSTRACTS  OF  RECENT  DECISIONS. 

any  claim  or  title  to  any  of  the  bonds,  or.  coupons  attached  to  them, 
which  were  the  subject-matter  of  the  suit.  The  bill,  answers,  and  pro- 
ceedings in  the  case  show  that  the  purpose  of  the  suit  was  to  establish 
the  title  of  the  state  to  these  bonds,  and  to  free  it  from  the  embarrass- 
ment of  the  claim  of  defendants :  In  re  ChUeB^  22  Wall. 

All  parties  to  the  suit  were,  therefore,  bound  by  the  decree  as  to  that 
title,  and  because  Chiles  was  the  owner,  or  now  asserts  himself  to  be  the 
owner,  through  a  transaction  not  set  up  in  his  answer,  he  is  not  the  less 
concluded  and  bound  to  obey  the  above  injunction  :  Id. 

Notwithstanding  he  now  asserts  a  different  title^  or  source  of  title,  held 
by  him  when  the  suit  was  brought,  from  the  one  imputed  to  him  in  the 
suit  and  defended  by  him,  he  is  in  contempt  of  court  in  setting  up  and 
seeking  to  enforce  his  claim  :  Id. 

Punishments  for  contempt  of  court  have  two  aspects,  namely  :  1.  To 
vindicate  the  dignity  of  the  court  from  disrespect  shown  to  it  or  its 
orders.  2.  To  compel  the  performance  of  some  order  or  decree  of  the 
court  which  it  is  in  the  power  of  the  party  to  perform  and  which  he  re- 
fuses to  obey :  Id. 

In  the  present  case  there  is  no  part  of  the  original  decree  which  Chiles 
can  perform  which  remains  unexecuted,  and  no  additional  order  or  de- 
cree can  be  made  for  him  to  perform  in  this  proceeding  for  contempt. 
The  court,  therefore,  sentences  him  to  a  fine  of  S250  and  costs  for  his 
contempt  in  setting  up  a  claim  of  title  to  seventy-six  of  the  bonds  men- 
tioned in  the  decree  :  Id, 

Corporation.    See  Agent. 

Treasurer — Interference  with  by  Directors. — The  treasurer  of  a  corpo- 
ration is  the  proper  officer  charged  by  law  with  the  custody  of  its  funds, 
and  responsible  for  their  safe  keeping.  The  directors  cannot  lawfully 
deprive  the  corporation  of  the  benefit  of  this  responsibility  by  depositing 
the  funds  with  others  for  safe  keeping,  or  causing  such  disposition  of 
the  funds  to  be  made,  and  maybe  restrained  by  injunction  from  so  doing 
at  the  suit  of  any  stockholder,  on  a  proper  case  being  made  :  Pearson  v. 
Tower,  55  N.  H. 

Covenant.    See  Deed. 

Criminal  Law.     See  Habeas  Corpus;  Intoxicating  Liquors. 

Confessions — Motives  of  otJiers  jointly  Indicted,  but  on  Separate  Trial — 
Declaration. — The  burden  of  showing  that  a  confession  of  guilt  was 
obtained  by  improper  inducements  rests  with  the  defendant :  Rufer  v. 
The.  State,  25  Ohio  St. 

Where,  on  a  criminal  trial,  a  witness  is  offered  by  the  state  to  prove 
a  confession  made  by  the  defendant,  to  the  admission  of  which  testimony 
the  defendant  objects,  on  the  ground  that  the  confessipn  was  not  volun- 
tary, it  is  the  right  of  the  defendant  to  inquire  of  the  witness  and  prove 
his  objection  before  the  confession  is  given  in  evidence ;  and  it  is  error 
for  the  court,  in  such  case,  to  refuse  him  leave  to  make  such  examina- 
tion until  after  the  examination  in  chief  has  been  concluded  and  the 
confession  given  to  the  jury  :  Id. 

Where  it  is  shown  that  two  or  more  persons  acted  in  concert  in  the 
commission  of  an  alleged  murder,  it  is  competent  for  the  state,  by  proper 
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testimony  to  show,  upon  the  separate  trial  of  one,  the  motives  which 
actaated  the  others  in  the  alleged  homicide :  LL 

But  ill  feeling  toward  the  deceased,  on  the  part  of  those  not  on  trial, 
cannot  be  proved  for  the  purpose  of  showing  a  conspiracy  between  them 
tod  the  defendant  to  commit  the  homicide  :  Id. 

Nor  can  the  declarations  of  those  not  on  trial  be  proved  in  such  case, 
to  show  their  motives  or  malice  on  their  part  toward  the  deceased,  unless 
sach  declarations  were  made  during  the  pendency  of  the  conspiracy  and 
in  furtherance  of  tho  common  design  :  Id, 

Where  an  act  or  transaction  is  given  in  evidence  for  the  purpose  of 
showing  the  motive  or  state  of  mind  which  actuated  the  parties  to  it,  it 
is  proper,  at  least  as  a  general  rule,  to  permit  the  parties  to  be  affected 
to  show  the  immediate  circumstances  which  led  to  the  transaction,  other- 
wise the  real  object  of  the  inquiry  may  not  be  ascertained :  Id, 

Damages.     See  Eminent  Domain, 

Debtor  and  Creditor.    See  Execution, 

Sale — Secret  Trust — Reservation  of  use  of  Chattel  hy  Vendor. — Upon 
the  sale  of  a  chattel,  it  was  agreed  as  part  of  the  bargain,  that  the  ven- 
dor shoald  still  have  the  right  to  use  the  thing  sold,  in  and  about  his 
business.  Held^  that  such  reservation,  being  inconsistent  with  an  abso- 
lute sale,  constituted  a  secret  trust,  from  which  fraud  as  to  the  creditors 
of  the  vendor  was  an  inference  of  law;  and  that  the  actual  intention  of 
the  parties  would  not  be  inquired  into :  Lang  v.  Stockwdl,  55  N.  H. 

Deed.     See  Easement. 

Use  of  Premises  Conveyed — Covenant  Binding  on  Crrantee* s  Assigns, 
—A  stipulation  in  a  deed  of  conveyance,  whereby  the  grantee,  in  part 
consideration  for  the  conveyance,  agrees  for  himself,  his  heirs,  and 
assigns,  that  the  premises  conveyed  shall  not  be  used  or  occupied  as  a 
botel,  so  long  as  certain  other  property,  owned  by  the  grantor,  shall  be 
used  for  that  purpose,  binds  both  the  grantee  and  all  claiming  under 
him,  and  may,  in  equity,  be  enforced  by  injunction  :  Stines  v.  Dorman^ 
25  Ohio  St. 

Easement. 

Witter — Aquedu4;t  not  having  become  a  legal  Easement^  trill  not  pass 

under  the  word  Appurtenaihce  in  a  Deed. — A.  conveyed  to  S.  a  tract  of 

land  with  buildings  Xhereon,  supplied  with  wat«r  fft>m  a  spring  on  land 

of  H.,  by  an  aqueduct.     In  describing  the  premises  conveyed,  no  men- 

tioD  was  made  ef  the  aqueduct,  or  of  any  easement  in  the  land  of  H. 

Following  the  description  was  the  habendum  in  these  words :  *'  To  havo 

and  to  hold  the  said  granted  premises,  with  all  the  privileges  and  appur- 

|«Mnce8  to  the  same  belonging."     Beld^  that  the  word  "  appurtenances" 

ID  the  hahemium  would  not  be  construed  to  convey  an  easement  in  the 

^od  of  H.,  which,  not  having   ripened   into  a  legal   rijrht,  had  not 

°^^onie  legally  attached  to  the  premises  conveyed  :  Spatdding  v.  Abbot, 

KN.  H. 

By  the  use  of  the  word  "  appurtenances"  in  the  habendum  of  a  deed, 
an  easement  will  not  pass  unless  legally  appurtenant  to  the  land  in  the 
kands  of  the  grantor  :  Id. 
An  easement  will  not  pass  when  not  legally  appurtenant  to  the  land, 
Vol  XXIV.— 16 
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unless  the  deed  contain  proper  words  describing  it,  and  showing  the 
intention  of  the  grmotor  to  pass  it :  Id, 

Eminent  Domain. 

Land  Damages — Property  in  Trees  after  Assessments. — After  dam- 
apes  have  been  assessed,  on  a  condemnation  of  land  for  a  railroad,  the 
trees  which  may  be  useful  in  the  construction  of  the  road,  standing  on 
the  tract  taken,  become  the  property  of  the  company:  Taylor  v.  New 
York  iS?  Lfjng  Braiuh  Railroad  Co.,  9  Vroom. 

Larifl  Damages — Legtd  or  Illegal  Assessment. — Where  a  legal  and 
illegal  assessment  for  benefits  are  so  blended  that  they  cannot  be  sepa- 
rated, the  whole  assessment  will  be  set  aside  ;  but  application  may  be 
made  for  a  re-asscssment :  State,  Randolph  dc  Stelle,  pros.,  v.  City  of 
Plainfiehl,  9  Vroom. 

Land  Damages — Notice  to  Owner, — Where  the  charter  provides  for 
constructive  notice  of  improvements  by  publication,  personal  notice  is 
not  required  :  State,  Bolce,  pros  ,  v.  Plainfeld,  9  Vroom. 

It  is  the  right  of  a  landowner  especially  affected  by  a  public  improve- 
ment, to  be  informed  either  by  actual  or  constructive  notice  of  the  time 
and  place  appointed  for  the  meeting  of  counsel  to  consider  their  pro- 
posed action  :  Id. 

Error.     See  Trial 

Objection  not  made  in  Court  helow. — When  a  party  excepts  to  the 
admission  of  testimony,  he  is  bound  to  state  his  objection  specifically, 
and  on  error  he  is  confined  to  the  objection  so  taken :  Columbia  Bridge 
Co,  v.  Geisse,  9  Vroom. 

Evidence.     See-^^en^;  Criminal  Law ;  Error ;    Ferry, 

Execution. 

Exemption  from — Attachment  by  Creditor  in  another  State — InjunC' 
tion. — Under  the  provisions  of  the  code  of  civil  procedure  which  relate 
to  attachment  proceedings,  and  proceedings  in  aid  of  execution,  the 
earnings  of  a  debtor  for  the  three  months  next  preceding  the  levy  of  an 
attachment,  or  the  issuing  of  an  order  for  the  examination  of  the  debtor, 
are  exempt  from  being  applied  to  the  payment  of  his  debts,  where  the 
fiame  are  necessary  for  the  support  of  his  family :  Snook  et  al.  v. 
Snetzer,  25  Ohio.  St. 

A  citizen  of  this  state  may  be  enjoined  from  prosecuting  an  attach- 
ment in  another  state,  against  a  citizen  of  this  state,  fo  subject  to  the 
payment  of  his  claim  the  earnings  of  the  debtor,  which,  by  the  laws  of 
this  state,  are  exempt  from  being  applied  to  the  payment  of  such 
claim :  /(/• 

Fence.     See  Railroad. 

Ferry. 

Legislative  Grant — Title  of  Grantee  to  Landing-Place — Damages  for 
Destruction  of  Feinry. — The  legislative  grant  of  a  ferry-franchise  is  valid, 
although  the  grantee  has  not  title  to  the  landing-places  which  arc 
named  as  the  termini  of  the  ferry :  Columbia  Bridge  Co.  v.  Geisse,  9 
Vroom. 
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The  grant  by  one  state  of  a  ferrj-franchiae  over  a  river  which  is  the 
boandary  between  it  and  another  state  is  valid ;  and  it  is  not  necessary 
to  the  validity  of  such  a  grant  that  there  be  concurrent  action  by  both 
states,  nor  that  the  grantee  have  the  right  of  building  beyond  the  state 
bj  which  the  grant  is  made.  His  franchise  for  that  reason  may  be  less 
valuable,  but  it  is  good  so  far  as  his  own  property-rights  are  concerned, 
or  the  jurisdiction  of  the  state  making  the  grant  extends :   Id. 

In  an  action  to  recover  damages  for  the  injury  suffered  in  the  de- 
struction of  a  ferry  by  the  erection  of  a  bridge,  the  income  derived  by 
the  plaintiff  from  tolls  received  in  preceding  years,  is  competent  evi- 
dence to  show  the  value  of  the  ferry  :  Id. 

Id  such  action,  the  rates  of  tolls  fixed  by  the  Board  of  Chosen  Free- 
holders, under  the  act  concerning  ferries  (Nix.  Dig.  337),  certified  by 
the  clerk  uf  the  board,  are  competent  evidence,  although  suchVates  were 
fixed  when  the  plaintiff  worked  it  as  such,  before  he  had  obtained  a 
legislative  grant  of  the  franchise.  The  evidence  was  competent  to  show 
what  the  public  authorities  having  power  to  establish  the  rates  of 
ferriage  considered  as  reasonable  tolls  for  the  ferry :  Id. 

Fraud.     See  Debtor  and  Creditor, 

Habeas  Corpus. 

Review  of  Orvminal  Proceedings  hy. — Habeas  corpus  is  not  the  proper 
mode  of  redress,  where  the  relator  has  been  convicted  of  a  crimina} 
offence,  and  sentenced  to  imprisonment  therefor  by  a  court  of  compe- 
tent jurisdiction  ;  if  errors  or  irregularities  have  occurred  in  the  pro- 
eeedin;rs  or  sentence,  a  writ  of  error  is  the  proper  remedy:  Ex  parte 
Van  Hagan^  25  Ohio  St. 

Husband  and  Wife.    ' 

Mortgage  by  Wife — Equities  between  Wife  and  ^mband  wherti  Pro- 
perty partly  paid  for  by  each. — Weyman,  by  parol,  bought  land  from 
O'Hara,  took  possession,  made  improvements  and  paid  part  of  the  pur- 
chase-money. His  wife  borrowed  the  remainder  of  the  purchase-money 
from  Butterficld,  paid  it  to  O'Hara,  who  made  the  deed  to  her,  and  she 
mortgaged  to  Butterfield,  the  husband  not  joining.  Held^  that  the  hus- 
band owning  the  equitable  title,  could  not  compel  a  conveyance  of  her 
legal  title  without  refunding  the  purchase-money  she  had  paid  :  Batter- 
field's  Appeal f  77  Pa. 

Butterfield  recovered  judgment  against  the  wife  on  his  mortgage  *,  the 
land  was  sold  by  the  sheriff  on  a  municipal  claim  against  both  husband 
and  wife.  Held,  that  this  divested  the  title  of  both,  and  in  the  distri- 
bution of  the  proceeds,  Butterfield  was  entitled  on  his  judgment  to  re- 
cover the  amount  of  the  wife's  interest  in  the  fund,  being  the  purchase- 
money  which  she  had  paid  :  Id. 

If  the  controversy  had  been  between  the  husband  and  wife,  the  fund 
voald  be  divided  between  them  in  accordance  with  their  respective 
rights  and  equities  ;  the  wife's  being  the  sum  paid  by  her  with  interest 
to  the  gheriff^s  sale  ]  and  the  husband's  the  remainder  of  the  fund  :  Id. 

Although  the  mortgage  by  the  wife  were  void,  the  judgment  conclu- 
sively established  its  execution  ;  the  mortgage  was  merged  in  the  judg- 
ment, which  could  not  be  collaterally  impeached,  except  for  fraud :  Id. 
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Injunction.    See  OmtempL 

Interest. 

Special  Rate  continues  after  time  agreed  upon  has  expired, — Under 
the  Act  of  March  14th  1850,  allowing  parties  to  contract  for  any  rate 
of  interest,  not  exceeding  ten  per  cent,  a  note  calling  for  interest  at  a 
rate  higher  than  six  per  cent,  carries  the  agreed  rate  afler  due,  and 
until  paid,  as  well  as  during  the  time  it  is  made  to  run :  Monnett  v. 
Sturyes,  25  Ohio  St. 

An  agreement  to  pay  interest  semi-annually,  at  the  rate  of  ten  per 
cent  per  annum,  is  not  usurious  within  the  meaning  of  said  act:  Id. 

Special  Agreement  not  carried  out — Excess  above  Legal  Rate. — 
Where  a  party  agrees,  hy  note,  to  pay  a  certain  sum  at  the  expiratioo 
of  a  year,  with  interest  on  it  at  a  rate  named,  the  rate  being  higher  than 
the  customary  one  of  the  state  or  territory  where  he  lives,  and  does  not 
pay  the  note  at  the  expiration  of  the  year,  it  bears  interest  not  at  the 
old  rate  but  at  the  customary  or  statute  rate  :  Bumhisel  v.  Firman, 
Assignee,  22  Wall. 

If,  however,  the  parties  calculate  interest  and  make  a  settlement  upon 
the  basis  of  the  old  rate,  and  the  debtor  gives  new  notes  and  a  mortgage 
for  the  whole  on  that  basis,  the  notes  and  mortgage  are,  independently 
of  the  Bankrupt  Act,  and  of  any  statute  making  such  securities  void  in 
toto  as  usurious,  valid  securities  for  the  amount  which  would  be  due  on 
a  calculation  properly  made.  They  are  bad  only  for  the  excess  above 
proper  interest :  Id, 

Intoxicating  Liquors. 

Charter  of  Municipal  Corporation — Power  to  License — Complaint 
for  violating  (hdinance. — When  the  charter  of  a  municipal  corporation 
gives  the  common  council  power  to  license  inns  and  taverns,  and  also 
power  to  license  wholesale  liquor  dealers,  liquor  cannot  be  sold  by  the 
quart  without  license,  in  violation  of  a  city  ordinance  :  Roberson  v. 
Lamhertvfilh,  9  Vroom. 

A  complaint  which  charges  that  the  complainant  had  just  cause  to 
suspect,  and  does  suspect,  that  the  defendant  is  guilty  of  violating  the 
city  ordinance,  without  averring  that  he  is  guilty,  is  not  made  with  such 
reasonable  certainty  as  to  be  the  ground  of  u  judicial  determination,  con- 
viction and  sentence.  It  differs  from  a  proceeding  to  obtain  a  warrant 
to  arrest  an  offender  to  answer  to  a  more  formal  complaint  by  indictment 
in  another  court :  Id. 

The  complaint  is  fatally  defective  in  failing  to  state  to  whom  the 
liquor  was  sold,  without  showing  that  it  was  sold  to  a  person  unknown. 
The  only  allegation  is  that  it  was  sold  to  "  each  of  various  and  divers 
persons:"  Id. 

The  ordinance  under  which  the  prosecution  was  instituted  prohibits 
the  sale  of  liquor  without  license,  ^^  except  such  as  shall  be  compounded 
and  intended  to  be  used  as  medicine."  The  complaint  must  negative 
this  exception :  Id, 

Judgment. 

Assignm^ent  of  Single  BiU — Subsequent  Assignment  of  Judgment. — 
Pratt  entered  into  a  note  as  surety  for  Strickland,  who  at  the  same  time 
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assigned  to  Pratt,  as  security,  and  delivered  to  him,  a  bill  single  with 
warniDt,  oo  which  jadgment  had  been  entered  in  favor  of  Strickland ; 
the  jadgment  was  not  marked  to  Pratt's  use  on  the  record ;  Pratt  paid 
the  note.  Strickland  being  indebted  to  Christman,  afterwards  offered 
to  confess  judgment  for  this  debt  or  assign  the  first  judgment  as  collat- 
eral Cbristman,  after  examining  the  record,  took  the  assignment, 
Pratt  still  holding  the  bill  with  warrant;  the  judgment  was  marked  to 
Ghristman's  use  :  Held^  he  was  not  a  purchaser  for  value  and  was  post- 
pooed  to  Pratt :  Pratt's  Appeal^  77  Pa. 

The  non-delivery  to  Christman  of  the  note  on  which  the  judgm'ent 
was  entered,  was  not  notice  of  the  prior  assignment :  Id. 

Landlord  and  Tenant.  See  A^ent. 

Mortgage. 

Recording  Assignments — Notice  to  Subsequent  Assignees. — Under  Act 
of  April  9th  1849,  sect.  14,  recording  the  assignment  of  a  mortgage  is 
notice  to  a  subsequent  assignee ;  Pepper's  Appeal,  77  Pa. 

Where  recording  an  instrument  under  the  Acts  of  Assembly  is  dis- 
cretionary, and  the  instrument  is  recorded,  all  the  incidents  and  force 
of  a  public  record  attach  to  the  record  :  Id. 

A  mortgage  was  assigned  by  an  attorney  in  fact  of  the  mortgagee ; 
the  assignment  was  recorded ;  the  assignee  permitted  the  papers  to  re- 
main with  the  attorney,  who  afterwards  assigned  the  mortgage  to  another 
who  had  no  actual  notice  of  the  prior  assignment.  Held,  that  the  first 
assignee  was  entitled  to  the  proceeds  of  the  mortgage :  Id. 

Municipal  Corporation.    See  Attachment. 

Neglioenoe. 

Bailment  for  Hire — Degree  of  Care. — C.  bailed  to  B.  a  horse,  for 
hire,  to  convey  him  from  D.  to  S.  B.,  upon  arriving  at  S.,  put  up  the 
h  'ise  in  a  proper  place,  and  the  next  morning  properly  watered,  fed, 
and  cared  for  her,  and  left  her,  intending  to  return,  and  in  fact  return- 
in;^,  within  a  suitable  time  to  care  for  her,  but  having  reason  to  appre- 
licod  that  A.,  sixteen  years  of  age,  would  attempt  to  water  the  horse 
during  his  absence.  A.  turned  the  horse  loose  to  water  her,  and  the 
horse,  in  consequence  thereof,  became  lamed.  Held,  by  the  court  sit- 
ting for  trial  without  a  jury,  that  these  facts  showed  no  evidence  of  lack 
of  ordinary  care  and  prudence  on  the  part  of  B.,  and  that  he  was  not 
liible  to  C.  for  the  damages:   Cfuise  v.  Boody,  65  N.  H. 

Action  for  Death  caused  htf —  Who  may  maintain — Damages. — Under 
the  act  requiring  **  compensation  for  causing  death  by  wrongful  act, 
Deglect  or  default,"  etc.,  persons  who  had  no  legal  claim  for  support 
upon  the  deceased  may,  as  next  of  kin,  have  an  action  maintained  for 
their  benefit,  to  recover  the  compensation  allowed  by  the  statute  :  Grro- 
tenkemper  et  al  v.  Harris,  AdmW,  25  Ohio  St. 

In  such  cases,  in  determining  the  pecuniary  injury  resulting  from  the 
aeath,  the  reasonable  expectation  of  what  the  next  of  kin  might  have 
received  from  the  deceased,  had  he  lived,  is  a  proper  subject  for  the 
WBflideration  of  the  jury :  Id. 
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Plsadino. 

Traverse  de  Injuria. — The  repHcatioD  de  injuria^  is  only  allowed  where 
the  plea  is  in  excuse,  and  not  in  denial  of  the  cause  of  action  :  Ruck- 
man  ads.  Ridgefitld  Park  Railroad  Cb.,  9  Vroom. 

It  may  be  us»ed  in  our  practice  in  actions  ex  contractu,  wherever  a 
special  plea  in  excuse  of  the  alleged  breach  of  contract  can  be  pleaded 
as  a  general  traverse  to  put  in  issue  every  material  allegation  in  the  plea : 

When  the  defendant  pleads  that  the  power  to  cancel  a  subscriptioD 
for  stock  is  derived  from  the  original  agreement  between  the  parties,  and 
has  been  exercised^  the  plaintiff  cannot  reply  by  the  general  traverse  de 
injuria  :  Id, 

Railroad. 

Fences — Liahilittf  to  Trespassers. — A  railroad  corporation  is  not  liable 
for  damages  doue  to  cattle  unlawfully  in  a  pasture  adjoining,  and  escjip- 
ing  thence  upon  its  roads  through  defective  fences  which  the  railroad  is 
bound  to.  keep  in  repair  :   Giles  v.  Boston  <St  Maine  Railroad,  55  N.  H. 

Replevin. 

Bond  in — Liahilitt/  of  Surety  wJiere  Judgment  is  for  a  return  of  the 
Goods. — In  a  suit  on  a  replevin  bond  given  to  the  sheriff,  where  the 
question  whether  the  proper  party  to  sue  is  the  sheriff  or  the  party  for 
whose  benefit  the  bond  was  given,  depends  upon  the  code  of  practice  of 
Montana  Territory,  this  court  will  not  reverse  the  decision  of  the  Su- 
preme Court  of  that  territory  on  the  question  ;  that  being  a  question  on 
the  construction  of  their  own  code  :  Sweeney  et  al.  v.  Lomme^  22  Wall. 

In  a  suit  on  a  replevin  bond  the  defendants  cannot  avail  themselves 
of  the  failure  of  the  court  to  render  in  the  replevin  suit  the  alternative 
judgment  for  the  return  of  the  property  or  for  its  value ;  even  if  that 
were  an  error  for  which  that  judgment  might  be  reversed  :  Id. 

If  a  return  be  awarded  in  the  replevin  suit,  the  surety  is  liable  on 
the  condition  of  the  bond  to  return,  and  this  without  execution  or  other 
demand  for  its  return.     The  judgment  establishes  the  liability :  Id, 

Nor  is  this  liability  to  be  measured  in  this  action  by  the  value  of  the 
interest  in  the  property  of  the  attachment  debtor,  for  whose  debt  it  was 
seized  by  the  sheriff.  The  value  of  the  property  at  the  time  it  was  re- 
plevied, limited  by  the  debt  still  duo  on  the  attaching  creditor's  judg- 
ment and  the  penalty  of  the  replevin  bond,  are  the  elements  of  ascer- 
taining the  damages  in  the  suit  on  that  bond  :  Id,  ^ 

Sale.     See  Debtor  and  Creditor. 

Sheriff's  Sale.  ; 

Resale  after  Defndt  of  Purchaser — Cliange  of  Conditions. — Land 
was  sold  by  the  sheriff  on  the  condition  that  ^oO  of  the  bid  should  bo 
paid  when  it  was  struck  down,  and  the  remainder  in  ten  days ;  if  not 
then  paid,  it  might  be  sold  again,  and  the  bidder  should  pay  any  defi- 
ciency. The  bidder  failed  to  comply  ]  the  land  was  exposed  under  an 
alias  execution,  with  the  condition  that  8500  was  to  be  paid  when  struck 
down ;  it  was  sold  for  a  smaller  sum  than  the  first  bid  :  Ileld^  there  was 
a  change  of  conditions,  and  the  first  bidder  was  not  liable  for  defi- 
ciency :  Freeman,  Assignee,  v.  Husband,  11  Pa. 
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In  an  action  against  a  purchaser  at  sheriff's  sale  refusing  to  comply 
with  the  conditions,  for  a  difiference  of  bid  at  a  second  sale,  the  suit 
must  be  in  the  name  of  the  sheriff :  Id* 

Statute. 

Construction — Apparent  Contradictory  Provisions, — Where  a  legisla- 
tive act  contains  two  sets  of  provisions,  one  giving  specific  and  precise 
directions  to  do  a  particular  thing,  and  the  other  in  general  terms  pro- 
hibiting certain  acts  which  would,  in  the  general  sense  of  the  words 
used,  include  the  particular  act  before  authorized,  then  the  genera^ 
clause  does  not  control  or  affect  the  specific  enactment :  State,  Bartletj 
pros.y  V.  City  of  Trenton,  9  Vroom. 

Con/used  Ordinance  —  Aid  to  Construction  from  Map. — Where  an 
ordinance  is  confused,  yet  if  by  careful  reading,  aided  by  a  map,  it  is 
intelligible,  it  will  not  be  avoided  for  uncertainty.  Effect  must  be  given, 
if  possible,  to  all  ordinances  regularly  passed,  and  within  the  powers 
conferred  by  the  charter :  State,  Boice,  pros.,  v.  City  of  IHainJield,  9 
Vroom. 

Where  an  ordinance  is  annulled  for  want  of  jurisdiction,  by  com- 
petent notice  to  the  persons  affected,  th«  error  is  fundamental,  and  can- 
not be  remedied  by  subsequent  legislation :   Id. 

Taxation. 

Claim  of  Exemption  from  Taxation  whether  State,  County  or  Muni- 
cipal must  be  foumled  on  clear  Intention  of  Legislature — Negative  Lan* 
gnage  not  sufficient. — A  claim  of  exemption  from  county  and  municipal 
taxation  cannot  be  supported,  any  more  than  a  claim  from  state  taxation, 
except  upon  language  so  strong  as  that,  fairly  interpreted,  no  room  is 
left  for  controversy.  No  presumption  can  be  made  in  favor  of  the  ex- 
emption :  and  if  there  be  reasonable  doubt,  the  doubt  is  to  be  solved  in 
favor  of  the  state  :  Bailey  v.  Magwire,  Collector,  22  Wall. 

The  fact  that  in  an  act  amending  the  charter  of  a  railroad  corporation 
special  provision  is  made  for  ascertaining  the  taxes  to  become  due  by 
the  corporation  to  the  state  (nothing  being  said  about  the  manner  of  as- 
certaining other  taxes),  is  not  of  itself  enough  to  work  an  exemption 
of  the  property  of  the  corporation  from  all  taxation  not  levied  for  state 
purposes.  Silence,  in  regard  to  such  other  taxes,  cannot  be  construed 
as  a  waiver  of  the  right  of  the  state  to  levy  them.  There  must  be  some- 
thing said  affirmatively,  and  which  is  explicit  enough  to  show  clearly 
that  thfe  legislature  intended  to  relieve  the  corporation  from  this  part 
of  the  burdens  borne  by  other  real  and  personal  property,  before  such 
an  act  shall  amount  to  a  contract  not  to  levy  them  :  Id. 

A  provision  in  such  an  act,  prescribing  a  mode  for  ascertaining  the 
tax  dtie  the  state,  by  which  provision  the  president  of  the  company  is 
required  to  furnish  to  the  auditor  of  the  state  a  statement,  under  oath,  of 
the  actual  cash  value  of  the  property  to  be  taxed,  on  which  the  company 
is  directed  to  pay  the  tax  due  the  state,  within  a  certain  time,  to  the 
treasurer,  under  penalties,  does  not  amount  to  a  contract,  that  the  state 
will  not  pass  any  law  to  assess  the  property  of  the  company  for  taxation 
for  state  purposes  in  a  different  manner  :  Id, 

But  if  a  particular  mode  has  been  prescribed  for  assessing  the  property 
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f  a  particakr  compnoj  that  mode  ahonld  be  followed,  nntil,  in  Bome 
rsy,  a  differeot  mode  is  prescribed :  Id. 

Whether  or  not  an  act  preacribiog  such  particalnr  mode  has  been  im- 
hcdly  repealed  by  a  general  revenue  act,  not  io  terms  repealing  it,  is  a 
latter  peculiarly  vritbin  the  province  of  the  highest  courts  of  the  state, 
'hose  acts  are  the  sabjecta  of  thai  question,  to  decide.  And  when  such 
Durts  have  decided  the  question,  tbeir  decision  is  controlling  :  Id. 

Exemption  of  Church  Endoviment. — Lands  held  by  truBteea  for  a 
hurch,  do  not  constitute  a  part  of  the  "  CDdowmeot  or  fund"  of  a  reli- 
ious  society,  and  are  not  exempt  from  taxation  :  Stale,  Nevin,  et  al. 
trot.,  V.  KroUmaa,  Collector,  &e.,  9  Vroom. 

Tbebpass.     See  Amendment. 

Tbial. 

Sy  Court  with&ul  Jury — Remew  of  Finding. — When  a  oaaie  is  tried 
y  the  court,  without  a  jury,  by  the  consent  of  parties,  the  court  is  sub- 
jtuled  in  the  place  of  n  jury,  and  its  findings  on  questions  of  facta 
innot  be  reviewed  by  writ  of  error  :  Columbia  Delaware  Bridge  Co. 
.  Geitie,  9  Vroom. 

Vendor  and  Furchaseb. 

Mitlake  at  to  Encumbrance — Reicitn'on — Equity. — Plaintiff  bought 

lot  at  a  master's  sale,  defendant  being  present  and  bidding  against 
im ;  it  was  announced  at  the  sale  that  there  was  an  unopened  street 
rer  the  lot,  and  the  purchaser  would  be  entitled  to  the  damages  ;  the 
laintiff  afterwards  sold  the  lot  to  defendant,  who  also  lived  near  the 
.reet,  without  informing  him  of  the  street.  In  an  action  for  the  pur- 
lasemoncy,  the  court  charged  that  it  was  the  duty  of  the  plaintiff, 
ben  he  sold  to  defendant,  to  inform  him  of  the  street,  and  not  doiog  so 
as  suppression  of  a  material  fact  which  entitled  defendant  to  set-off  the 
jury  by  opening  the  street.  Held,  to  be  error,  aa  withdrawing  the 
jcstion  from  the  jury  ;    Teiibrooke  v.  Jnhke,  77  Pa. 

When  there  is  a  mutual  mistake  as  to  an  cnL-uuibranco  on  land  aotd, 
|uity  relieves,  not  by  allowing  the  vendee  to  keep  the  property  and 
ice,  but  by  rescinding  the  contract  and  restoring  the  parties  to  their 
rmer  position  :  Id. 

Outstanding  Title. — A  vendee  under  articles  may  set  up  an  ontstand- 
g  title  not  in  binjeelf,  but  when  he  buys  such  title,  be  is  trustee  of 
3  vendor,  and  is  entitled  only  to  what  he  paid  to  perfect  the  title : 
tepheni  et  al.  V.  Black  et  al.,  77  Pa.  t 

Veedict. 

Special — A  Special  verdict  requires  the  jury  to  find  all  the  material 
eta  from  which  the  law  is  to  arise,  incladJDg  both  disputed  and  uudb- 
ited  facta  :    Vangpckel  v.  Stewart,  77  Pa. 

Whatever  is  not  found  in  a  special  verdict  is  to  be  considered  as  not 
listing  ;  it  cannot  be  aided  by  intendment  or  by  eztrinsio  tacts  appear- 
g  on  the  record — it  most  he  self-sustaining  :  Id. 
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THE  SITUS  OF  THE  PROPERTY  TAXED. 

(Continued  from  page  75.) 

5.  Collateral  Inheritance  Tax. — "  The  right  to  take  property 
by  devise  or  descent  is  the  creature  of  the  law  and  secured  and 
protected  by  its  authority.  The  legislature  might,  if  it  saw  proper, 
restrict  the  succession  to  a  decedent's  estate,  either  by  devise  or 
descent  to  a  particular  class  of  his  kindred,  say  to  his  lineal 
descendants  and  ascendants:"  Ut/re  v.  Jacob,  14  Gratt.  422. 
Lee,  J.,  p.  430.  When  the  legislature  requires  a  certain  per 
centage  of  the  estate  passing  by  devise  or  descent  to  collateral 
kindred,  it  is  called  a  collateral  inheritance  tax,  or  succession  tax. 
It  is  a  tax  upon  the  civil  privilege  of  taking  the  property  devised 
or  descended.  Where  the  domicile  of  the  decedent  is  in  one  state, 
and  the  situs  of  the  property  in  another,  the  question  arises  in  which 
state  is  the  tax  imposed.  The  general  rule  is  that  wherever  the 
owner  of  the  property  is  domiciled,  there  a  tax  may  be  imposed  on 
the  succession,  although  the  property  may  be  situated  in  another 
state:  Short's  JEstate,  16  Penna.  St.  63.  But  where  the  state  has 
control  over  neither  the  domicile  of  the  decedent  or  his  property, 
it  cannot  impose  the  tax:  Hood's  JEstatey  21  Penna.  St.  106. 
In  the  first  of  these  cases.  Short  resided  in  Philadelphia,  owned 
large  sums  invested  in  stocks  of  corporations  of  other  states,  in 
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ynia  of  the  state  of  Kentucky,  and  a  bank  deposit  in  the  state  of 
cw  York.  This  property  vaa  held  liable  to  the  successioa  tax  in 
ennsylvania  on  the  principle  that  the  situs  of  peraooal  property 
illowa  the  domicile  of  the  owner.  In  the  aecond  case,  Hood 
as  born  in  Philadelphia  in  1786,  went  to  Cuba  in  1814,  be- 
ime  established  in  business  there ;  in  1817  formed  partner- 
lip  with  persons  residing  in  Philadelphia,  and  had  correspond- 
its  there;  he  lived  in  Cuba  until  bis  death,  made  occasional 
isits  to  Philadelphia,  and  died  in  France  in  1850,  while  on  a  visit 
ir  his  health.  He  had  estate  in  Pennsylvania,  and  large  estates 
1  Cuba.  Legacies  to  a  large  amoant  were  given  to  persons  reaid- 
ig  in  Pennsylvania,  The  executor  paid  the  collateral  inheritance 
IX  on  all  the  property  in  Pennsylvania,  but  refused  to  pay  on  the 
igacies  derived  from  property  in  Cuba.  The  executor  was  soa- 
iinod,  the  court  deciding  that  where  neither  the  personal  property 
ixed,  nor  the  domicile  of  its  owner  is  within  the  state  at  the  time 
f  his  death,  such  property  is  not  subject  to  the  collateral  iuherit- 
nce  tax.  These  cases  do  not  conflict  with  the  doctrine  that  the 
tate  in  which  ancillary  administration  of  an  estate  is  granted  may 
nposc  a  collateral  inheritance  tax  on  all  property  situated  in  the 
tate:  Alvany  v.  Powell,  2  Jones'  Eq.  51  {anu,  p.  71),  which  hns 
visible,  tangible  existence,  or  even  upon  debts,  which  can  only 
<e  collected  hy  the  ancillary  administrator,  who  has  the  legal  title 
0  them :  i^.  Louit  County  v.  Taylor's  Adminutrator,  47  Mo. 
>94  ;  The  Attorney-General  v.  Hope,  1  C,  M.  &  R.  630 ;  8  Bligh 
;4.  Nor  do  the  cases  last  cited  maintain  a  doctrine  that  would 
nake  it  proper  to  have  sustained  the  tax  in  ffood's  Estate,  npon 
be  legacies  derived  from  the  property  in  Cuba.  When  the 
iroperty  is  of  such  a  character  that  it  passes  by  delivery,  it  is  sub- 
ject to  the  collateral  inheritance  tax  or  probate  duty  where  it  is 
ituated:  Attorney-General  v.  Bowena,^  M.  &  W.  171.  This 
ax  is  due  when  settlement  is  made  with  the  legatees,  although 
he  estate  ia  not  fully  settled :  Attorney-General  v.  Pierce,  6 
'ones'  Equity  144. 

6.  Public  Securitiea  and  Negotiable  Inttrumentt. — The  state 
londa  and  bonds  of  municipal  bodies  and  circulating  notes  of 
lanlcs,  which  are  treated  as  property  where  they  are,  and  pass  by 
lelivery,  are  the  subject  of  taxation  wherever  they  are  found,  in  the 
ame  manner  as  chattels :  Field,  J.,  in  State  Tax  on  Foreign- 
leld  Bonda,  15  Wall.  324.     Probate  duty  in  England,  is  mea- 
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sured  by  the  property  within  the  jurisdiction  of  the  court :  Attor- 
ney-General  v.  Dimond^  1  Cr.  k  Jer.  870.  Where  a  portion  of 
the  estate  of  the  decedent  was  composed  of  Russian,  Danish  and 
Dutch  bonds,  which  were  marketable  securities,  transferable  by 
delivery  only,  and  as  to  which  it  was  never  necessary  to  do  any 
act  whatsoever  out  of  the  kingdom  of  England,  in  order  to  make 
a  transfer  of  any  of  the  said  bonds  valid,  they  were  held  liable  to 
the  probate  duty:  Attomey-General  v.  BowenSj  4  M.  &  W.  190. 
Lord  Abinger  says :  '*  No  ordinary  in  England  could  perform 
any  act  of  administration  within  his  diocese,  with  respect  to  debts 
dae  from  persons  resident  abroad,  or  with  respect  to  shares  or  inter- 
ests in  foreign  funds  payable  abroad,  and  incapable  of  being  trans- 
ferred here ;  and  therefore  no  duty  would  be  payable  on  the 
probate  or  letters  of  administration  in  respect  of  such  effects.  But, 
on  the  other  hand,  it  is  clear  that  the  ordinary  could  administer 
all  chattels  within  his  jurisdiction  ;  and  if  an  instrument  is 
created  of  a  chattel  nature,  capable  of  being  transferred  by  acts 
done  here,  and  sold  for  money  here,  there  is  no  reason  why  the 
ordinary  or  his  appointee  should  not  administer  that  species  of 
property.  Such  an  instrument  is  in  effect  a  saleable  chattel,  and 
follows  the  nature  of  other  chattels  as  to  the  jurisdiction  to  grant 
probate:"  Attorney-General  v.  BowenSy  4  M.  &  W.  190.  But 
where  the  public  securities,  owned  by  the  decedent  who  was  domi- 
ciled in  England,  were  of  such  a  character  that  they  were  not 
transferable  by  delivery,  but  only  transferable  in  the  state  where 
they  were  issued,  they  were  held  not  liable  to  such  duty  :  Attor- 
nei/'General  v.  Dimondj  1  Cr.  &  Jer.  856 ;  Attorney-General  v. 
%e,  1  C,  M.  &  B.  530 ;  8  Bligh  44.  The  securities  in  the  first 
case  were  called  renteSj  inscribed  in  the  great  book  of  the  debt 
public  of  France;  and  in  the  second,  they  were  registered  stocks  of 
the  state  of  New  York.  The  same  principle  is  contained  in  those 
cases,  which  hold  that  state  or  municipal  bonds  which  are  required 
by  various  states  to  be  deposited  by  foreign  insurance,  with  the 
treasurer  or  other  officer,  are  liable  to  taxation  as  property  in  the 
state:  British  Com.  Life  Ins.  Co.  v.  CommissionerSy  40  N.  Y. 
(4  Keyes)  808 ;  People  v.  Home  Insurance  Co.,  29  Cal,  588.  It 
is  to.  be  observed,  that  the  stocks  which  were  held  liable  to  probate 
daty  in  England,  might  have  been  held  liable  on  the  principle,  that 
the  situs  of  personal  property  is  that  of  its  owner,  but  the  same 
principle  would  apply  in  the  cases  in  vrhich  they  were  held  not  lia- 
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ble;  the  idea  upon  which  they  are  based  is  that  wh«n  the  evidence 
of  the  debt  is  such  that  it  passes  by  delivery,  then  the  situs  of  the 
evidence  of  the  debt  is  the  situs  of  the  debt,  and  it  is  taxable  there. 
But  where  it  is  necessary  that  the  evidence  of  the  debt  should 
be  in  the  state  of  the  debtor,  in  order  to  transfer  the  title  to  it,  it 
is  taxable  in  the  state  of  the  debtor,  which  is  in  accord  with  the 
Missouri  and  North  Carolina  cases  on  the  subject :  AntCy  §  3,  p.  69, 
etc.  This  principle  extends  to  all  negotiable  instruments  which  pass 
by  delivery,  and  they  should  be  taxed  where  the  instruments  are 
situated.  They  are  chattels  personal;  a  negotiable  note  payable 
to  the  order  of  an  unmarried  woman  becomes  the  property  of  her 
husband  without  her  endorsement,  it  being  a  personal  chattel,  and 
not  a  chose  in  action :  McNeildge  v.  Halloway^  1  B.  &  Aid.  218. 

7.  Steamers  and  Sailing  Vessels. — The  domicile  of  a  vessel  is  its 
home  port,  or  port  at  which  it  is  required  to  be  registered  by  the 
Acts  of  Congress,  and  this  is  the  port  nearest  to  the  place  where 
the  owner  or  owners  reside  :  1  Stat,  at  Large  288,  Bright.  Dig.  824, 
pi.  3.  The  name  of  the  vessel  and  of  the  port  to  which  she  belongs 
is  required  to  be  painted  on  her  stern,  on  a  black  ground,  in  white 
letters  of  not  less  than  three  inches  in  length.  Where  an  ocean 
steamer,  owned  and  registered  in  New  York,  and  regularly  plying 
between  Panama  and  San  Francisco  and  ports  in  Oregon,  remain- 
ing in  San  Francisco  no  longer  than  is  necessary  to  land  and  re- 
ceive passengers  and  cargo,  and  in  Benicia  only  for  repairs  and 
supplies,  a  tax  assessed  by  the  state  of  California  and  paid,  was 
recovered  back,  upon  the  ground  that  the  steamer  was  not  property 
within  the  state  of  California:  Hays  v.  The  Pacific  Mail  Steam- 
ship  Co.y  17  How.  596,  Nelson,  J.  "  Whether  the  vessel,  leaving 
her  home  port  for  trade  and  commerce,  visits,  in  the  course  of  her 
voyage  or  business,  several  ports,  or  confines  her  operations  in  the 
carrying  trade  to  one,  are  questions  that  will  depend  upon  the 
profitable  returns  of  the  business,  and  will  furnish  no  more  evi- 
dence that  she  has  becesne  a  part  of  the  personal  property  within 
the  state,  and  liable  to  taxation,  at  one  port  than  at  others.  She 
is  within  the  jurisdiction  of  all  or  any  one  of  them,  temporarily, 
and  for  ai  purpose  wholly  excluding  the  idea  of  permanently  abid- 
ing in  the  state,  or  changing  her  home  port.  We  are  satisfied  that 
the  state  of  California  had  no  jurisdiction  over  these  vessels  for 
the  purpose  of  taxation  ;  they  were  not  property  abiding  within  its 
limits^  BO  as  to  become  incorporated  with  the  other  personal  pro- 
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perty  of  the  state ;  they  were  there  but  temporarily,  engaged  in 
lawful  trade  and  commerce,  with  their  situs  at  the  home  port  where 
the  vessels  belonged  and  where  the  owners  were  liable  to  be  taxed 
for  the  capital  invested,  and  where  taxes  had  been  paid."  A 
vessel  registered  in  the  port  of  New  York,  that  nearest  her  owner's 
residence,  one  of  a  regular  daily  line  of  steamers  between  Mobile 
and  New  Orleans,  is  not  taxable  in  Alabama :  Morgan  v.  Par- 
ham,  16  Wall.  471.  The  fact  that  such  vessel  is  enrolled  by  her 
master  as  a  coaster  at  Mobile,  Alabama,  and  that  her  license  as  a 
coaster  is  renewed  from  year  to  year,  does  not  affect  her  registry 
or  ownership  in  New  York,  nor  make  her  liable  to  taxation  as  per- 
sonal property  in  the  state  of  Alabama.  ^ 

In  the  cases  which  have  been  noticed  on  this  subject,  the  home 
port  and  residence  of  the  owner  of  the  vessel  were  in  a  different 
state  from  that  of  the  vessel,  and  the  vessel  being  temporarily  in 
the  state  in  which  she  was  used,  was  not  liable  to  taxation  in 
sach  state.  But  where  the  owner  of  a  steamer  resides  in  the 
state  and  the  vessel  is  engaged  on  the  waters  of  a  river  of  that 
state,  wholly  within  the  state,  the  vessel  is  taxable  in  such  state, 
notwithstanding  she  is  registered  and  enrolled  as  a  coasting  vessel 
under  the  Acts  of  Congress.  And  it  would  seem  that  a  vessel  so 
engaged  would  be  taxable  in  the  state  on  whose  waters  she  was 
plying,  even  if  the  owner  resided  in  another  state :  Battle  v. 
Corporation  of  Mobile^  9  Ala.  234;  Minturn  v.  IlaySy  2  Cal.  590. 
The  charter  of  the  city  of  New  Albany  allowed  it  to  tax  all  real 
and  personal  property  within  the  city.  Meekin,  a  resident  of 
the  city,  was  part  owner  of  a  steamboat,  enrolled  at  Louisville, 
and  which  touched  occasionally  at  New  Albany ;  a  tax  imposed 
on  Meekin  for  his  share  of  the  boat  was  held  illegal ;  it  was  not 
property  within  the  city ;  and  in  a  similar  case,  it  was  held  the 
situs  of  a  vessel  is  the  place  of  its  registration  and  port  from  which 
it  regularly  departs  and  returns:  The  City  of  Neio  Albany  v. 
Meekin,  3  Ind.  481 ;  Wilkcy  v.  The  City  of  Pekin,  19  111.  160, 
8.  P.  The  city  of  St.  Louis,  by  its  charter,  had  precisely  the 
same  power  aa  New  Albany.  The  St.  Louis  Ferry  Company 
was  incorporated  in  Illinois,  and  had  an  oflSco  there ;  the  com- 
pany were  engaged  in  carrying  passengers  and  freight  across 
the  river  from  St.  Louis,  Missouri,  to  East  St.  Louis  in  Illinois. 
The  boats  only  touched  at  the  wharf  in  St.  Louis,  as  one  of  the 
termini  of  the  voyage,  and  were  not  allowed  to  remain  there  more 
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than  ten  minutes,  in  pursuance  of  an  ordinance  of  the  city.  When 
not  in  actual  use,  they  were  laid  up  in  Illinois  ;  their  pilots  and 
engineers  resided  there ;  their  real  estate  and  warehouse  on  it  were 
there.  The  boats  were  enrolled  in  St.  Louis;  the  company  had  an 
office  there ;  its  president,  vice-president  and  principal  officers  lived 
there  ;  the  stockholders  mainly  resided  there,  and  none  of  them  in 
Illinois;  the  ordinary  meetings  of  the  directors  were  held,  and  its 
moneys  received  and  disbursed,  and  corporate  seal  kept  in  St. 
Louis.  The  company  paid  to  the  city  of  St.  Louis  an  annual  ferry 
license ;  it  erected,  by  permission  of  the  city,  wharf-boats  at  its 
wharf  or  public  landing ;  it  paid  wharfage  to  the  city  at  a  stipulated 
annual  amount,  it  was  assessed  and  paid  taxes  on  the  value  of  the 
wharf-boats  within  the  city  limits.  The  city  of  St.  Louis  laid  also 
a  tax  on  the  value  of  the  ferry-boats,  which  was  refused,  on  the 
ground  that  these  boats  were  not  property  "  within  the  city." 
The  Supreme  Court  of  Missouri  held  that  the  company  was  liable 
for  the  tax  on  the  ferry-boats :  St,  Louis  v.  The  Ferry  Company^ 
40  Mo.  680.  This  decision  was  overruled  by  the  Supreme  Court 
of  the  United  States  :  St.  Louis  v.  The  Ferry  Company ^  11  Wall. 
423. 

The  latter  court  held  that  a  corporation  is  a  citizen  of  the  state 
which  created  it ;  that  jurisdiction  of  either  person  or  property  is 
necessary  to  the  exercise  of  the  taxing-power,  and  while  it  is  true, 
as  a  general  rule,  that  personal  property  follows  the  person,  yet 
this  doctrine  does  not  stand  in  the  way  of  the  taxing  power  in  the 
locality  where  the  property  has  an  actual  situs.  The  enrolment 
of  the  vessel  throws  little  light  upon  the  question  of  actual  situs, 
because  she  is  required  to  be  registered  at  her  home  port,  and 
where  her  home  port  is  depends  upon  the  locality  of  the  owner's 
residence,  and  not  upon  the  place  of  enrolment.  Swayne,  J.: 
"  The  owner  was,  in  the  eye  of  the  law,  a  citizen  of  Illinois,  and 
from  the  inherent  law  of  its  nature  could  not  emigrate  or  become 
a  citizen  elsewhere.  As  the  boats  were  laid  up  on  the  Illinois 
shore,  when  not  in  use,  and  the  pilots  and  engineers  who  ran  them 
lived  there,  that  locality,  under  the  circumstances,  must  be  taken 
to  be  their  home  port.  They  did  not  so  abide  within  the  city  of 
St.  Louis  as  to  become  incorporated  with  and  form  part  of  its  per- 
sonal property.  Hence  they  were  beyond  the  jurisdiction  of  the 
authorities  by  which  the  taxes  were  assessed,  and  the  validity  of 
the  taxes  cannot  be  maintained.'' 
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8,  Q-oods  in  hands  of  Consigneey  or  in  Transitu, — ^Where  goods 
are  sent  from  one  state  to  another  merely  for  sate,  the  rule  that 
personal  property  follows  the  person  is  not  so  far  modified  by  their 
actual  situs  as  to  make  them  liable  to  taxation  in  the  hands  of  the 
consignee :   The  Parker  Mills  v.  The  Commissioners  of  Taxes,  23 
N.  Y.  242,  245 ;  McCormick  v.  Fitch,  14  Minn.  252 ;  People  v. 
Colemany  4  Cal.  46.^     The  case  of  The  Parker  Mills  announces 
*  the  principle  laid  down,  but  it  arose  upon  the  construction  of  a 
statute,  requiring  '*  all  persons  and  associations  doing  business  in 
the  state  of  New  York,  as  merchants,  bankers  or  otherwise,  either 
as  principal  or  partners,  whether  special  or  otherwise,  and  not  resi- 
dents of  the  state,  to  be  assessed  and  taxed  on  all  sums  invested 
in  any  manner  in  said  business,  the  same  as  if  they  were  residents 
of  the  state."    The  Parker  Mills  was  a  foreign  corporation,  manu- 
facturing nails  in  the  states  of  Massachusetts  and  Rhode  Island. 
It  had  a  depot  and  agent  in  the  city  of  New  York,  to  whom  it 
transmitted  nails  for  sale.     Its  only  business  within  the  state  con- 
sisted in  making  such  sales,  the  proceeds  of  which  were  remitted 
at  once  to  the  corporation  in  Massachusetts ;  and  where  sales  were 
upon  credit,  the  securities  received  were  sent  to  the  corporation  for 
collection.     Annual  sales,  $300,000  ;  value  of  nails  in  store  on 
day  of  assessment,  $10,000.     It  is  said  by  the  court  that  the 
object  of  this  statute  was  to  reach  foreign  corporations  and  per- 
sons engaged  as  partners  of  commercial  or  other  firms,  who  resided 
in  New  Jersey  or  Connecticut,  enjoyed  the  fruits  of  a  profitable 
basiness  carried  on  in  New  York,  and  yet,  by  reason  of  the  rule 
that  personal  property  is  deemed  to  follow  the  person,  they  escaped 
taxation  in  New  York.     In  these  the  investment  of  the  funds  has 
more  or  less  of  permanency.     It  is  not  the  mere  transit  of  pro- 
perty through  the  state  for  the  purposes  of  a  market.     The  court 
likens  the  case  to  that  of  a  drover,  who  transports  his  herds  of 
cattle  to  New  York  for  sale,  who  may  have  Uis  field  or  yard  for 
keeping  his  cattle  and  his  herdsman  to  take  care  of  them.     It  ia 
easy  to  perceive  the  difference  betw^een  the  case  of  the  drover  put, 
and  that  of  the  merchants  doing  business  in  New  York,  as  to  their 
permanency ;  but  the  difference  between  a  merchant  engaged  in  a 

*  See  also  North  v.  Fayetteville,  1  Winston's  (N.  C),  Equity  70 ;  Frank's  Ap- 
Vttd,  52  Penna.  St.  367  ;  Duer  t.  Small^  4  Blatch.  C.  C.  263,  as  to  taxing  basiness 
in  one  sute  when  a  person  resides  in  another  \  also  19  Wall.  502-3,  approving 
phaciple  of  New  York  statute  quoted. 
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regular  business  and  that  of  The  Parker  Mills  Company,  as  to 
permanency,  it  is  hard  to  perceive.  But  I  do  not  understand  the 
court  as  deciding  that  a  statute  taxing  the  property  of  a  company 
carrying  on  such  a  business  as  The  Parker  Mills  Company,  would 
be  void,  because  the  situs  of  the  property  was  not  sufficiently  per- 
manent to  make  it  property  within  the  jurisdiction  of  the  state, 
and  to  modify  the  rule  that  personal  property  follows  the  person  ; 
that  would  be  to  overrule  Hoyt  v.  The  Commisaioners  of  Taxes : 
23  N.  Y.  224.  They  merely  decide  that  the  company  was  not 
taxable  under  the  statute  named. 

In  Transitu. — Goods  in  transit  to  a  market  are  not  liable  to 
taxation  in  the  state  through  which  they  pass  to  arrive  at  a  mar- 
ket for  sale :  State  v.  Eagle^  34  N.  J.  L.  (5  Vroom)  425  ;   Conley 
v.  Chedic,  7  Nevada  336 ;   CaMer  v.  Gordon,  21  Ohio  605.    The 
case  in  New  Jersey  arose  under  a  statute  which  makes  "  a  person 
liable  to  be  taxed  in  the  township  or  ward  in  which  he  resides, 
for  all  personal  estate  in  his  possession  or  under  his  control  as 
trustee,  guardian,  executor,  administrator  or  agent."     An  assess- 
ment was  made  on  coal  lying  on  a  pier  at  Elizabethport,  under 
the  control  of  an  agent.     The  coal  was  the  property  of  a  company 
doing  business  in  Pennsylvania,  was  mined  on  their  land  in  Penn- 
sylvania, and  sent  by  the  cars  of  the  Central  Railroad  to  Eliza- 
bethport, to  be  there  shipped  by  water  to  other  markets  for  the 
purposes  of  sale.     It  was  the  custom  of  the  company,  when  the 
coal  arrives  at  Elizabethport,  to  have  it  separated  according  to 
sizes,  and  when  a  cargo  of  one  size  is  obtained,  it  is  shipped  to 
points  in  New  England,  or  up  the  Hudson  river,  as  soon  as  a 
vessel  can  be  chartered.    None  of  the  coal  is  sold  for  consumption 
at  Elizabethport.     Dupue,  J.,  delivering  the  opinion  of  the  court, 
said :  *'  The  duties  of  the  agents  were  simply  to  obtain  and  trans- 
mit orders  to  their  principals,  and  superintend  reshipment  when 
delivered.     The  property  was  not  in  the  state  under  such  circum- 
stances as  to  be  liable  to  taxation  here.    The  power  of  the  state  to 
tax  subjects  of  commerce,  where  their  transit  for  the  purpose  of 
commerce  has  ceased,  and  they  have   become  incorporated  and 
mixed  up  with  the  mass  of  property  in  the  community,  is  well 
settled.     But  that  a  tax  on  the  property  belonging  to  a  citizen  of 
another  state,  in  its  transit  to  market  in  other  states,  which  is 
delayed  in  this  state,  not  for  the  purposes  of  sale,  but  merely  for 
separation  and  assortment,  for  convenience  of  shipment  to  its  desti- 
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nation,  is  a  tax  on  commerce  among  the  states,  is  too  plain  to 
rquire  argument.  It  is  not  the  mode  in  which  the  tax  is  imposed, 
nor  the  person  against  whom  it  is  assessed,  that  determines  whether 
the  taxation  is  within  the  power  of  the  state.  If  a  tax  can  be 
levied  on  the  quantity  on  the  wharf  within  the  state  when  the 
assessment  is  made,  why  not  on  every  ton  sent  across  the  state 
throughout  the  year  ?  A  change  in  the  mode  and  time  of  assess- 
ment is  all  that  would  be  necessary  to  accomplish  that  purpose."^ 
In  the  Nevada  case,  wood  cut  in  California,  owned  by  a  citizen  of 
that  state,  thrown  into  Carson  river,  and  passing  D.  county  in 
Nevada  to  find  a  market  in  0.  county  in  Nevada,  was  held  not 
taxable  in  D.  county,  under  a  statute  requiring  all  property  in  the 
county  a  specified  period  to  be  taxed  there,  because  the  wood  was 
in  D.  county  at  the  period  specified.  In  the  Ohio  case  cited,  the 
statute  makes  all  tangible  property  in  the  state  liable  to  taxation, 
whether  owned  by  resident  or  non-resident.  The  property  which 
was  claimed  to  be  exempt  from  taxation,  because  in  transitu  to 
another  state,  was  property  in  Ohio,  sold  to  a  non-resident  and 
merely  awaiting  the  opening  of  navigation  for  its  removal.  It 
was  held  liable  to  taxation.  The  court  say :  "  If  the  property  is, 
at  the  time  the  tax  attackeSy  in  transitu^  either  through  the  state, 
or  from  a  point  in  the  state  to  one  out  of  it,  it  is  not  within  the 
state  in  the  sense  of  the  statute.  Such  was  not  the  condition  of 
this  property;  it  had  a  situs  when  the  tax  attached.  Simple 
purchase  with  intent  to  remove  cannot  change  it.*' 

9.  Double  Taxation,  or  Taxation  on  Credits. — The  equality  or 
justice  of  the  policy  of  taxing  credits,  is  a  question  upon  which 
political  economists,  legislators  and  courts  differ.  A  commission 
from  the  legislature  of  New  York,  in  their  report  on  this  subject, 
condemn  the  practice  of  taxing  credits,  while  a  similar  commission 
from  Connecticut  and  one  from  New  Jersey  hold  it  to  be  a  just 
and  equitable  mode  of  taxation :  Report  of  Commissioner  Wells 
at  al.,  1871,  to  the  New  York  Legislature,  pp.  72-3.  Mr.  Walker, 
in  his  work,  demonstrates  the  fairness  of  this  system  of  taxation : 
Walker,  Science  of  Wealth,  ed.  1872,  pp.  361-2-3. 

Aa  to  the  mortgagee,  or,  in  case  of  a  sale  of  land  on  credit 

'  Citing  Erie  Railroad  v.  State^  81  N.  J.  L.  (2  Vroom)  531,  where  it  was  de- 
cided that  a  transit  dutj  of  three  cents  on  every  passenger,  and  two  cents  on  every 
ton  of  freight,  transported  bj  corporations  through  the  state,  was  void. 
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"without  mortgage,  the  holder  of  the  notes  for  purchase-money,  it 
is  settled  in  several  states  that  the  taxation  of  the  credits  is  not 
double  taxation :  The  People  v.  EhodeSy  15  111.  304 ;  State  v.  Maji- 
Chester^  1  Dutcher  531 ;  People  v.  Whartenbi/j  88  Cal.  461 ;  State 
V.  Williamsonj  33  N.  J.  L.  (4  Vroom)  77.  The  case  in  California 
decided  it  was  not  double  taxation  as  to  the  mortgagee,  but  the 
question  was  reserved  as  to  the  mortgagor :  People  v.  McCraryj 
34  Cal.  459,  also  decides  the  same  principle.  In  a  subsequent 
case  it  was  decided  that  where  the  mortgagee  paid  the  tax  on 
the  debt,  the  mortgagor  cannot  complain  of  double  taxation;  it 
does  not  affect  him.  There  was  an  intimation  that  perhaps  the 
statute,  which  only  allows  the  indebtedness  of  a  person  to  be 
deducted  from   the  amount  of  solvent  demands,  in  ascertaining 

]  the  amount  of  personal  property  to  be  taxed,  conflicted  with  that 

provision  of  the  Constitution  requiring  property  to  be  assessed  at 
its  value,  inasmuch  as  the  value  of  the  land  in  the  hands  of  the 
mortgagor  is  his  interest  in  the  land,  less  the  debt :  Lick  v.  Aiistin^ 
43  Cal.  590.  This  question  was  most  elaborately  discussed  in  a 
late  case  in  California;  the  former  decisions  were  reviewed  and 

I  sustained  by  a  divided  court :  Savings  ^  Loan  Society  v.  A^utin^ 

46  Cal.  415.  Crockett  and  Niles,  J  J.,  thought  the  taxation  of 
the  property  mortgaged  and  of  the  debt  secured  was  double  taxation. 
The  Savings  and  Loan  Society  was  a  banking  corporation,  with  a 
capital  of  $500,000,  which  was  invested  in  U.  S.  bonds.  All 
the  solvent  debts  due  the  corporation  were  for  moneys  deposited 
by  depositors  in  the  bank,  which  were  loaned  out  at  interest,  to  be 
repaid  the  depositors  when  returned  by  the  borrowers,  with  inter- 
est accumulating  from  time  to  time.  These  loans  were  secured 
by  mortgage.  This  corporation  was  assessed  for  solvent  debts  at 
$7,968,740,  the  amount  of  their  loans.  It  was  claimed  that  the 
depositors  had  been  likewise  assessed  and  had  paid  taxes  on  the 
deposits.  A  majority  of  the  court,  while  holding  the  opinion  just 
stated,  thought  it  would  have  been  a  case  of  double  taxation,  if  the 
record  had  sustained  the  claim  set  up  that  the  depositors  had  been 
assessed  and  paid  taxes  on  the  deposits.  Belcher,  J.,  says: 
"  When  money  is  deposited  in  a  savings  bank,  to  be  loaned  out 
for  the  benefit  of  the  depositor,  if  it  is  taxed  to  the  depositor,  and 
the  bank  has  loaned  out  the  money  and  is  taxed  upon  the  note 
and  mortgage,  it  is  double  taxation.  In  this  case  it  does  not  ap- 
pear that  the  taxes  had  been  paid  by  the  depositors  on  any  of  their 
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deposits,  and  therefore  the  question  of  doable  taxation  does  not 
arise.  It  mast  appear  that  the  tax  has  been  once  paid  or  tendered 
bj  some  one."  This  case  is  cited  in  a  later  case  in  the  same  state, 
as  deciding  that  solvent  debts  are  liable  to  taxation :  People  y. 
Aihbaryy  46  Gal.  523. 

Where  property  is  taxed  in  one  state,  on  account  of  the  resi* 
dence  of  the  decedent,  and  in  another  because  the  evidences  of 
debt  in  the  hands  of  the  ancillary  administrator  is  in  the  latter  state, 
the  fact  that  it  will  be  thus  subject  to  double  taxation  is  not 
weighed  at  all  by  the  courts  of  the  latter  state :  St  Louis  County 
Y.  Taylor's  AdminiMtrator^  47  Mo.  594.  Such  taxation  may  be 
unjost,  but  the  court  cannot  disregard  the  law  because  it  has  that 
effect :  Tallman  v.  Buihr  County^  12  Iowa  584  ;  approved  in  28 
Iowa  370 ;  TollBridge  Company  v.  Oshom^  35  Conn.  7.  But  if  a 
certain  kind  of  property  is  clearly  taxable  under  one  section  of 
the  statute,  the  statute  will  be  so  construed  as  not  to  make  the 
same  property  taxable  again  under  another  section  of  the  statute : 
Satfingg  Bank  v.  Portsmouth^  52  N.  H.  17. 

10.  CoTiclusion  as  to  Taxable  Situs  of  Personal  Property, — We 
conclude  that  the  situs  of  personal  property  for  the  purposes 
of  taxation  depends  in  a  great  measure  upon  the  nature  of  the 
property. 

(a.)  If  it  be  chattels,  which  have  a  tangible  existence,  they  are 
taxed  in  the  locality  in  which  they  are  situated. 

(i.)  Evidences  of  debt,  such  as  state  stocks  and  bonds  of  muni- 
cipal corporations,  transferable  by  delivery,  and  indeed  all  nego- 
tiable instruments  which  are  of  a  chattel  nature,  are  taxable  where 
the  evidence  of  the  debt  is  actually  situated. 

[e)  But  chattels  which  are  in  transit  from  one  state  to  another, 
seeking  a  market,  or  which  are  in  the  hands  of  a  consignee  for  sale 
merely,  are  not  subject  to  taxation  in  the  state  where  they  are 
actually  situated,  but  in  that  of  the  owner. 

(d.)  Debts  not  negotiable  are  taxable  where  the  owner  resides; 
they  follow  his  person. 

(e.)  But  where  it  is  necessary,  in  case  of  the  death  of  the  owner, 
to  have  administration  in  the  state  of  the  debtor,  the  legal  title 
being  in  the  ancillary  administrator  or  executor,  the  assets  of  the 
estate  recoverable  in  the  ancillary  forum  may  be  taxed  by  that 
state.  But  legacies,  the  proceeds  of  property  situated  in  the  domi- 
ciliary forum,  although  passing  to  legatees  through  the  bands  of 
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;he  ancillary  administrator,  are  not  taxable  in  the  state  of  the 
ineillary  forum. 

{/.)  Stocks  of  corporations  follow  the  person  of  the  owner,  and 
ire  taxed  at  tlie  place  of  his  residence. 

((/.)  Ships  are  likewise  taxable  at  the  residence  of  the  owner, 
Bliich  is  generally  that  of  the  home  port,  or  place  of  registry  ;  al- 
though when  they  are  in  different  states  the  residence  of  the  owner 
joverna. 

(h.)  The  rule  as  to  debts  not  negotiable  being  faxed  at  the  resi- 
lence  of  the  owner  is  modified,  to  the  extent  that  where  a  person 
residing  in  one  state,  has  an  agent  in  another,  nbo  loans  or  invests 
money  for  him,  holds  the  evidences  of  debt,  and  so  invests  the 
proceeds  of  the  loans  when  collected  in  the  same  state,  it  is  held 
^hen  to  be  taxable  at  the  residence  of  the  agent. 

W.  H.  B. 

NoRroLK,  Va. 


RECENT     AMERICAN     DECISIONS. 

Supreme  Court  of  Error*  of  Connecticut. 

[FILLIAM  W.  WELCH  v.  THE  BOSTON  AND  ALBANY  RAILROAD 

COMPANY. 

The  (terendnnts,  a  railroad  company,  cinimed  to  be  cxpmpt  from  liahilitj  for  un 
injury  to  a.  horse  transported  apon  their  road,  by  reaeon  of  n  stipulaiioo  in  the  bill 
>f  lading  thnc  they  were  not  to  be  liable  for  any  une  of  certain  Epecifled  injuriei  ur 
;aD9C)i  of  injury  lo  any  BntmBl  (bus  carried.  The  court  chnrgeil  the  jury  iliat  ibey 
were  still  liable  for  any  injury  caused  by  want  of  ordinary  care  on  their  part 
Held,  thnt  the  charge  vrns  correct. 

A  eiipuUiioD  by  a  bailee  for  hire  for  exemption  from  the  consequencet  of  hi) 

Tb^re  may,  houever,  be  a  valid  etipulalioD  for  a  degree  of  responsibilily  lesi 
;hnn  ihnt  imposed  by  law. 

fVbere  a  siipnlailon  in  Euch  a  case  was  open  to  a  question  aa  to  whether  it  in- 
:ended  an  escmption  from  all  liability  or  only  a  limitatiou  of  the  common-luv 
isbilily,  and  the  judge  charged  (he  jury  that  it  was  void,  bnt  that  the  defcadants 
t'ould  be  liable  only  fur  want  of  ordinary  cetre,  it  was  held  that  the  defendinis 
Tcrc  not  injured  by  the  chBr(rc  of  the  judge  that  tbe  stipulation  was  void,  even  if 
t  were  not  so,  since  ho  held  them  only  to  the  degree  of  liability  to  which  ibey 
Tould  have  been  held  under  any  c 


Cabe,  against  tbe  defendants  as  common  carriers,  for  an  injury 
;o  a  horse  carried  by  them. 

On  the  trial,  it  was  proved  that  the  plaintiff,  at  'Whitesboro',  Neff 
£^ork,  delivered  the  horae  to  the  New  York  Central  Railroad  Com- 
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panjfor  transportation,  with  a  card  attached  to  his  halter,  marked 
"  Dr.  William  W.  Welch,  care  of  Dr.  Stillraan,  Millcrton,  N.  Y." 
The  railroad  company  received  the  horse  and  signed  a  bill  of 
lading  for  hfm.  The  plaintiff,  at  the  same  time,  by  his  agent,  A. 
B.  Smith,  signed  the  following  document,  known  as  a  ^*  stock 
release." 

"New  York  Central  Railroad,  Whitcsboro'  Station,  Feb'y  27th  1873.  Memo-, 
randum  of  an  airrcement  made  this  day,  between  the  New  York  Central  Railroad 
Company  of  the  first  part,  by  their  station-a^ent  at  the  above-named  titation,  anrl  A. 
B.  Smith,  agent,  of  Whitesboro',  of  the  second  part :  Whereas,  the  said  New  York 
Central  RailreA&d  Company  transports  live  stock  only  at  first-class  rates  as  per 
tariff,  excepting  where  they  transport  them  at  a  reduced  rate  in  consideration  of 
the  owner  or  shipper  assuming  certain  risks  as  specified  below  :  Now,  in  conside- 
ration that  the  said  railroad  company  will  transport  for  the  party  of  the  second 
part  such  live  stock  at  the  reduced  rate  of  55}  cents  per  hundred  lbs.,  the  said 
party  of  the  second  part  does  hereby  agree  that  the  party  of  the  first  part  shall  not, 
under  any  circumstances,  nor  for  any  cause,  be  held  liable  beyond  the  sum  of 
$200  for  injury  to  or  loss  of  any  sinj^le  animal  carried  pursuant  to  this  agreement, 
although  the  actual  value  of  such  animal  may  exceed  that  amount ;  and  said  party 
of  the  second  part  also  agrees  to  take  the  risk  of  injuries  which  the  animals  or 
either  of  them  may  receive  in  consequence  of  any  of  them  being  wild,  vicious, 
unruly,  weak,  escaping  or  maiming  themselves  or  each  other,  or  from  delays,  or 
in  consequence  of  heat,  suffocation,  or  of  being  crowded,  or  on  account  of  being 
injured,  whether  such  injury  shall  be  caused  by  the  burning  of  hay,  straw  or  any 
other  material  used  for  feeding  said  animals,  or  otherwise,  and  for  any  dama«;e 
occasioned  thereby,  and  also  all  risk  of  any  loss  or  damage  which  may  be  sus- 
tained by  reason  of  any  delay  in  such  transportation.  And  said  party  of  the 
second  part  also  agrees  to  examine  the  cars  in  which  such  animals  are  carried 
and  to  take  all  risk  against  accidents,  injuries  or  damages  that  may  happen  in 
consequence  of  insecurity  or  defect  (if  any  there  may  be)  in  the  floor,  frame  or 
doors  of  the  cars.  *  *  *  And  this  agreement  further  witnesseth,  that  the  said 
party  of  the  second  part  has  this  day  delivered  to  said  railroad  company  one  horse 
to  be  transported  to  Millerton,  N,  Y.,  on  the  conditions  above  expressed.  By 
Harlem  R.  R.     Albany.  S.  Purdt,  Station  Agent." 

It  was  proved  that  the  plaintiff  did  not  read  this  instrument. 

There  wa^  no  evidence  that  the  railroad  company  made  any 
deduction  from  its  first-class  rates  as  a  consideration  of  this  release, 
except  as  appears  from  the  instrument  itself,  and  the  plaintiff 
claimed  he  paid  the  highedt  rates. 

It  was  agreed  that  the  regular  line  of  transportation  from 
Whitesboro'  to  Millerton  was  by  the  Central  Railroad  from  AVhites- 
boro'  to  East  Albany,  and  thence  to  Chatham  by  the  defendant's 
railroad,  and  from  there  to  Millerton  by  the  Harlem  Railroad. 

The  horse  was  transported  by  the  Central  Railroad  Company 
from  Whitesboro*  to  East  Albany,  and  there,  with  the  card  at- 
tached to  his  halter,  and  with  the  stock  release,  was  delivered  to 
the  defendants,  who  transported  the  horse  over  their  railroad  from 
East  Albany  to  Chatham.  The  defendants  gave  the  plaintiff  a  bill 
of  freight  for  the  horse,  stating  the  place  to  which  he  was  to  bo 
transported. 
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Whea  the  horse  arrired  at  Chatham  he  was  foand  to  have  been 
njured.  The  plaintiff  offered  eridenoe  to  prove,  and  claimed  that 
le  had  proved  that  the  horse  received  his  injuries  vhile  in  the 
nstody  of  the  defendants  for  transportation ;  but  the  defendants 
enied  this. 

The  court  instructed  the  jury  that  the  defendants  were  common 
arriers,  and  aa  such  might  to  some  extent  limit  their  liability  bj 
pecial  contract,  but  that  the  law  did  not  permit  common  carriers 
D  exempt  themselves  from  the  exercise  of  ordinary  care  and  dili- 
ence  in  the  discbarge  of  their  duties,  and  that  the  stock  release 
ras  void  as  stipulating  for  total  exemption  from  liability.  And 
hat  if  they  should  find  that  the  plaintiff's  horse  was  injured  on 
be  defendants'  railroad,  or  while  in  the  custody  of  the  defendants 
ir  transportation,  from  the  want  of  ordinary  care  and  diligence 
n  the  part  of  the  defendants,  in  such  case  the  defendants  would 
e  liable,  notwithetanding  the  release,  and  their  verdict  should  ba 
or  the  plaintiff.  But  that  if  they  should  find  that  the  horee  was 
ot  injured  on  the  defendants'  railroad,  nor  while  in  thetr  custo<Iy 
3r  transportation,  then  their  verdict  should  be  for  the  defendants, 
r,  if  they  should  find  that  the  horse  was  injured  while  in  the 
efendants'  custody  for  transportation,  or  while  being  transported 
n  their  railroad,  but  without  any  want  of  ordinary  care  and  dili- 
;ence  on  their  part,  then  in  such  case  their  verdict  should  be  for 
he  defendants. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendants 
loved  for  a  new  trial,  for  error  in  the  charge  of  the  court. 

S.  W.  Seymour,  in  support  of  the  notion. 

Andrews  and  ffardenbergh,  contrH. 

The  opinion  of  the  court  was  delivered  by 

Foster,  J. — The  controlling  legal  question,  and  the  only  im- 
ortant  one  in  this  case,  is,  what  were  the  liabilities  incurred  on 
be  part  of  these  defendants,  to  this  plaintiff,  in  the  transportation 
f  this  horse  ?  Were  those  liabilities  such  as  are  attached  to  com- 
lon  carriers  by  the  common  law,  or  were  they  such  only  as  were 
reated  by  special  contract  entered  into  between  the  parties  ? 

The  plaintiff,  for  certain  reasons  assigned  by  bim,  prayed  the 
ourt  to  lay  the  special  contract,  set  up  by  the  defendants,  out  of 
be  case ;  the  defendants  insisted  that  the  same  was  a  good  and 
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valid  agreement  between  tbe  plaintiff  and  the  Central  Railroad 
Company ;  that  the  defendants  were  entitled  to  the  same  limitation 
of  liabilities  and  duties  under  it,  as  had  been  stipulated  for  by  the 
Central  Railroad  Company;  and  that  the  duties  and  liabilities  of 
the  defendants,  in  respect  to  the  transportation  of  the  horse,  were 
not  those  by  law  imposed  on  common  carriers. 

The  court  charged  the  jury  that  the  special  contract  insisted  on 
by  the  defendants  as  the  measure  of  their  liability,  was  void,  as 
stipulatiug  for  a  total  exemption  from  all  liability. 

If  such  was  the  character  of  this  special  contract,  we  are  of 
opinion  that  the  court  was  correct  in  pronouncing  it  void.  We 
cannot  recognise  the  validity  of  an  agreement  to  exempt  a  party 
from  all  liability,  where  he  fails  to  exercise  ordinary  care  and  dili- 
gence in  the  business  in  which  he  engages.  It  is  revolting  to  the 
moral  sense,  and  contrary  alike  to  the  salutary  principles  of  law 
and  a  sound  public  policy,  to  allow  a  bailee  for  hire  to  stipulate  for 
exemption  from  the  consequences  of  his  own  carelessness  and 
negligence. 

But  the  defendants  claim  that  the  special  contract  set  up  by  them 
was  a  limitation  of  their  common  law  liability,  not  an  exemption 
from  all  liability.  That  it  was  competent  to  the  parties  in  this  suit 
to  stipulate  for  a  diminished  degree  of  responsibility  from  that  im- 
posed by  law  on  common  carriers,  we  have  no  doubt.  Whether 
the  construction  put  on  this  special  contract,  in  the  court  below, 
was  correct  or  not,  we  think  the  defendants  have  no  just  ground 
of  complaint,  when  we  look  at  the  manner  in  which  the  case  was 
finally  put  to  the  jury.  By  the  charge,  the  liability  of  the  de- 
fendants was  for  ordinary  care  only.  The  jury  were  told  that  if 
tiiey  should  find  that  the  plaintiff's  horse  was  injured  on  the  defend 
ants'  road,  or  while  in  their  custody  for  transportation,  from  want 
of  ordinary  care  and  diligence  on  their  part,  the  defendants  would 
be  liable.  But  unless  they  should  find  such  an  injury  so  received 
on  the  defendants'  road,  or  while  the  horse  was  in  their  custody 
for  transportation,  or  if  they  found  such  injury  was  so  received, 
bat  without  any  want  of  ordinary  care  and  diligence  on  their  part, 
then  their  yerdict  should  be  for  the  defendants. 

The  responsibility  of  the  defendants  was  thus  made  no  more 
weighty  than  that  required  by  law  to  be  of  perpetual  obligation. 
If  this  special  contract  relieved  from  all  liability,  it  was  void.  If 
it  limited  responsibility  to  the  exercise  of  ordinary  care,  and  no 
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construction  can  be  more  favorable  to  the  defendants,  the  defend- 
ants  have  the  benefit  of  their  contract,  for  that  was  the  extent  of 
the  liability  to  whieh  they  were  subjected  under  the  charge  of  the 
court.  A  bailee,  without  reward,  is  responsible  for  such  care  as  a 
prudent  man  takes  of  his  own  property ;  in  other  words,  for  ordi- 
nary care.  The  defendants  surely  cannot  complain  when  held  to 
no  higher  degree  of  responsibility. 

It  is  unnecessary  to  pursue  this  discussion.  The  Supreme  Court 
of  the  United  States,  in  the  recent  case  of  Railroad  Co.  v.  Lock- 
woody  17  Wallace  357,  had  the  law  bearing  upon  this  subject 
under  consideration.  The  leading  English  and  American  authori- 
ties were  fully  examined,  in  »  very  elaborate  opinion  by  Mr.  Justice 
Bradley.     We  coincide  in  the  views  therein  expressed. 

There  should  be  no  new  trial. 


f,' 


J " 


V). 


The  question  decided  in  this  case  must 
be  regarded  by  all ,  as  one  of  paramount 
importance,  in  regard  to  one  of  the  most 
extensive  and  important  matters  of  busi- 
ness in  the  country,  that  of  transporta- 
tion in  all  modes.  For,  if  carriers  can 
make  valid  contracts,  throwing  all  the 
evil  consequences  of  their  own  negli- 
gence, and  that  of  their  employees,  upon 
the  persons  and  owners  of  things  car- 
ried, there  will  always  be  found  ready 
means  of  obtaining  such  contracts  from 
those  to  be  affected  by  them.  It  would, 
no  doubt,  be  far  better  policy  to  extend 
the  same  rule  of  diligence  now  required 
in  passenger-transportation,  to  that  of 
goods,  and  to  allow  no  qualification  of 
it,  by  either  notices  or  special  contracts. 
But  wc  must  accept  the  law  of  carriers 
of  goods  as  we  find  it,  handed  down  to 
us  from  a  former  ape,  whoso  demands 
for  security  in  transportation,  led  to 
the  adoption  of  a  rule  of  responsibility 
for  carriers,  which  has  no  precise  par- 
allel in  any  other  business,  or  any  just 
foundation  in  reason  or  Justice,  as 
applied  to  any  business  at  the  present 
day.  The  conviction  of  the  unreason- 
ableness of  the  rule,  probably  has  led 
the  court«  to  allow,  and  to  enforce 
all  manner  of  exceptions  to  it,  till  we 


are  in  danger  of  bringing  the  law  into 
even  a  worse  condition  than  if  the  orig- 
inal rule,  with  all  its  stringency,  had 
been  rigidly  adhered  to,  as  the  courts,  at 
first,  inclined  to  do. 

The  actual  present  state  of  opinion 
npon  the  leading  question  involved,  is 
not  fully  stated  perhaps  in  the  foregoing 
case.  As  we  understand  that  matter, 
after  pretty  careful  and  thorough  exam- 
ination, the  English  courts  now  hold  that 
there  is  no  invincible  objection  to  allow- 
ing the  carrier  to  stipulate  with  the  owner 
or  consignor  of  goods,  for  exemption 
from  all  responsibility  in  the  transpor- 
tation, as  well  from  the  negligence  of 

* 

themselves  or  their  servants  and  em- 
ployees. This  is  distinctly  held  in  the 
very  late  case  of  Gallin  v.  London  ^' S, 
W,  Ry.,  23  W.  R.  308;  Law  Rep.  10 
Q.  B.  212,  where  the  question  is  very 
carefully  considered  and  the  contract 
upheld^  where  a  drover  signed  a  sripn- 
lation  to  exonerate  the  company  from 
all  responsibility,  as  being  both  valid 
upon  general  principles,  and  reasonable 
nnder  the  statute.  This  will  be  more 
satisfactory  than  any  deductions  we 
might  make  from  an  examination  of 
the  English  cases,  as  to  the  present 
state  of  the  law  there,  upon  the  subject. 
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The  effect  of  this  rule  unquestionably 
is,  to  encourage  laxnefts  and  indiffer- 
ence in  carriers,  in  regard  to  all  the 
appliances  of  the  transportation,  in- 
ciuding  the  character  and  condition  of 
the  apparatus  of  transportation,  as  well 
r.<<  the  serricc  connected  with  its  opera- 
tion. This  has  led  the  American  courts, 
generally,  to  reject  all  contracts  against 
rv^poDsibilitj  for  negligence  on  the 
pari  of  the  carriers  or  their  employees, 
A<  being  against  sound  policy  and  good 
morals.  But  the  New  York  courts  have 
fiDally  come  to  the  conclusion  that  such 
contracts  may  be  upheld,  when  ex- 
ire<sed  in  clear  and  specific  language, 
a^  intended  to  cover  the  negligence  of 
the  carrier  and  his  employees,  but  that 
no  general  terms,  however  exclusive, 
will  be  held  to  extend  so  far :  Magin 
V.  Dinsmoret  56  N.  Y.  168;  see,  also. 
Knell  V,  Company^  33  N.  Y.  Superior 
Ct.  423.  This  rule  seems  even  less 
satisfactory  than  the  English  rule.  For 
if  the  parties  may  lawfully  contract  for 
exemptions  from  responsibility  for  the 
consequences  of  their  own  negligence, 
there  can  be  no  possible  reason  why 
SQch  an  extended  rule  of  construction 
shoal d  })e  adopted  with  reference  to  that 
particular  exemption.  There  is  every 
reason  to  suppose  the  carrier  would  in- 
tend to  embrace  that  exemption  above 
all  others,  if  he  might  lawfully  do  so  ; 
and  as  the  public  are  now  very  much  at 
the  mercy  of  railways  and  steamboats  for 


transportation  for  long  distances,  there 
is  nothing  improbable  in  supposing  the 
owner  of  goods,   or  passengers    even, 
miglit  submit  to  any  conditions  demand- 
ed.   If  such  contracts  are  lawful  and 
natural,  we  can  conceive  no  reason  why 
general  terms  should  not  bo  construed 
to  embrace  that  particular   exemption 
from  responsibility,  with  carriers.     But 
in  Magin  v.  Dinsmorty  supra^  Johnsox, 
J.,  distinctly  declares  that,  by  the  set- 
tled laws  of  that  state,  a  contract  ex- 
empting the  carrier  from  rcsponsihiliry 
for  loss,  "from  any  cause  whatever," 
will  not  extend  to  losses  from  the  very 
causes  enumerated  in  the  bill  of  lading, 
when  produced  by   negligence  of  the 
carrier  or  his  employees,  but  might  bo 
made  to  embrace   them  if  specifically 
named.     He    cites    many    New    York 
cases  in  support  of  the  view,  most  of 
which  do  not  extend   beyond  the  first 
part  of  the  rule  declared,  in  regard  to 
which  there  is   no  controversy  in  the 
American  courts.     Openheimei  v.  iNT.  5 
Express  Co»y  in  the  Supreme  Court  of 
Illinois,  9  Alb.  Law   J.  187,  not  re- 
ported in  Illinois  Reports,  is  here  cited 
in  favor  of  the  latter  part  of  the  rule  ;  but 
we  cannot  believe  it  will   ever  obtain 
any  very  extensive   acceptance.     The 
opinion  of  Mr.  Justice  Bradley  in  Rail' 
road  Co,  v.  Lockwoody  17  Wallace  357,  is 
the  best  exposition  of   the  law  upon 
this  question  we  have  any  where  found. 

I.  F.  R. 


Supreme  Court  of  Errors  of  Connecticut. 
DAVID  P.  WOODRUFF  v,  AMZI  P.  PLANT. 

The  holder  of  a  bank  check  is  bound  to  present  it  within  a  reasonable  time ; 
otherwise  the  delay  is  at  his  own  peril. 

Bat  what  is  a  reasonable  time  must  depend  upon  the  particular  circumstances  of 
the  case. 

And  the  time  may  be  extended  by  the  assent  of  the  drawer,  express  or  implied. 
The  plaintiff,  desiring  to  make  a  remittance  to  a  creditor  at  a  distance,  and  there 
Vol.  XXIV.— 19 
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being  DO  bank  in  the  place  where  he  lived,  asked  the  defendant,  who  had  an 
account  with  a  banker  in  a  neighboring  city,  to  take  the  amount  of  him  in  bank 
bills  and  give  him  his  check  therefor,  and  the  defendant,  full  j  understanding  the 
object,  took  the  bank  bills  and  gave  the  plaintiff  his  check  upon  the  banker,  pay- 
able to  the  plaintiff's  order,  the  defendant  the  same  daj  depositing  the  bills  with 
the  banker.  The  plaintiff  at  once  endorsed  the  check  to  his  creditor  and  sent  it  by 
the  next  mail.  It  was  three  days  before  the  check  reached  the  place  where  the 
banker  resided  and  was  presented  for  payment,  at  which  time  the  banker  had 
failed  and  payment  was  refused.  The  plaintiff  having  taken  up  the  check  sued  the 
defendant  thereon.  Held^  that  the  check  was  presented  within  a  reasonable  time 
in  the  circumstances,  and  that  the  defendant  was  liable. 
The  case  could  not  be  regarded  as  one  of  bailment. 

Assumpsit  upon  a  bank  check ;  brought  to  the  Court  of  Com- 
mon Pleas  for  Hartford  county.  The  court  made  a  finding  of  the 
facts  and  reserved  the  case  for  the  advice  of  this  court.  The  facts 
are  sufficiently  stated  in  the  opinion. 

A,  P,  Hyde  and  W.  S,  Merrill^  for  the  plaintiff,  cited,  to  the 
point  that  the  check  was  presented  for  payment  within  a  reasonable 
time  :  Bridgeport  Bank  v.  Dyer^  19  Conn.  136 :  Daggett  v.  Whi- 
ting, 35  Id.  360 ;  1  Parsons'  Notes  and  Bills  271 ;  3  Kent  Com. 
104,  note  c, ;  Taylor  v.  Wilson,  11  Mete.  44 ;  Ames  v.  Merriam, 
98  Mass.  294 ;  First  Nat.  Bank  v.  Harris,  108  Id.  514 ;  Morri- 
son v.  Bailey,  5  Ohio  St.  13 ;  Mohawk  Bank  v.  Broderick^  13 
Wend.  133;  Stephens  v.  McNeill,  26  Barb.  652;  Rickford  v. 
llidge,  2  Campb.  537  ,  Alexander  v.  Burchfield,  7  M.  &  G.  1061 ; 
Robinson  v.  Hawsford,  9  Ad.  &  E.,  N.  S.  51 ;  Hare  v.  Henty, 
10  Com.  Bench,  N.  S.  64 ;  Prideaux  v.  Criddle,  Law  Rep.  4 
Queen's  Bench  454. 

Perkins  and  M,  H.  Holcomh,  for  the  defendant,  cited,  to  the 
point  that  the  check  was  not  presented  in  season :  2  Parsons'  Notes 
and  Bills  73,  79 ;  Chitty  on  Bills  385  et  seq.  ;  Story  on  Bills,  §  494; 
Byles  on  Bills  20 ;  Harker  v.  Anderson,  21  Wend.  372 ;  Chap- 
man V.  White,  2  Seld.  412 ;  ^mith  v.  Miller,  43  N.  Y.  173 ;  s.  c. 
52  Id.  645. 

The  opinion  of  the  court  was  delivered  by 

Foster,  J. — The  parties  to  this  suit  resided  in  Southington, 
twenty-two  miles  from  New  Haven.  They  met  together  on  the  morn- 
ing of  the  24th  of  March  1873,  and  in  the  settlement  of  some  busi- 
ness transactions,  the  defendant  gave  the  plaintiff  his  check  for 
$40  on  E.  S.  Scranton  &  Co.,  a  banking  company  in  New  Haven. 
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The  plaintiff  then  requested  the  defendant  to  give  him  another 
check  for  $^25,  counting  out  to  him  bank  bills  to  that  amount. 
The  reason  of  the  request  was,  that  the  plaintiff  was  indebted  to 
one  Goodwin,  who  resided  at  Lime  Rock,  in  Litchfield  county,  to 
ithom  he  was  about  making  a  remittance,  and   he  preferred  to 
make  it  by  a  check  rather  than  by  bills.     There  was  no  bank  at 
Southington.     The  plaintiff  deposited  the  9^0  check  that  day  at  a 
bank  in  Meriden,  where  he  kept  his  bank  account,  and  on  the  next 
day  it  was  presented  for  payment  and  duly  paid.     The  defendant 
gave  the  check  for  $425,  as  requested,  taking  bank  bills  of  the 
plaintiff  for  that  sum,  which,  with  $125  more,  the  defendant,  on 
the  same  day,  deposited  with  Scranton  &  Co.,  on  whom  the  checks 
were  drawn.     The  plaintiff,  on  the  same  day,  enclosed  the  check 
for  ^25  to  his  creditor,  Goodwin,  at  Lime  Rock,  who  received  it 
the  next  day,  the  25th,  and  immediately  deposited  it  in  the  Na- 
tional Iron  Bank  of  that  village  for  collection.     This  bank,  by  tho 
next  mail  after  its  receipt,  sent  it  to  a  bank  in  New  Haven  for  col- 
lection, which  bank  received  it  on  the  afternoon  of  the  26th  of 
March,  and  early  on  the  morning  of  the  27th,  presented  the  same 
for  payment,  which  was  refused, — the  banking  house  of  Scranton 
t  Co.,  having  failed  and  closed  its  doors  on  the  26th.     The  check 
was  duly  protested  for  non-payment,  and  the  requisite  notices  were 
given  to  all  parties.     The  plaintiff  paid  Goodwin  the  amount  of 
this  check,  and  brings  this  suit  to  recover  it  from  the  defendant, 
who  was  the  drawer. 

Is  the  defendant  liable  ? ' 

The  defence  is  rested  on  two  grounds.  1st.  That  this  transac- 
tion was  really  a  bailment.  And  2d.  That  the  delay  in  presenting 
the  check  discharged  the  drawer. 

The  claim  that  this  transaction  was  a  bailment  is  certainly  not 
sustained  by  the  finding.  There  was  no  agreement,  no  under- 
standing between  the  parties  that  tha  defendant  took  the  plaintiff*s 
money  to  deposit  the  same  with  Scranton  &  Co.,  giving  the  plain- 
tiff an  order  or  check  to  enable  him  to  receive  it,  and  that  when 
the  defendant  had  done  that  his  liability  ended.  Both  parties 
doubtless  had  entire  confidence  in  the  pecuniary  responsibility  of 
Scranton  k  Co.,  and  whether  the  defendant  deposited  with  them 
the  money  he  received  for  the  check,  or  paid  it  out  in  his  business, 
or  kept  it  in  his  pocket,  was  a  matter  of  entire  indifference  to  the 
plaintiff.  He  probably  bestowed  not  a  thought  on  the  subject, 
leaving  the  defendant  to  make  such  disposition  of  the  money  as 
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might  best  suit  his  convenience  or  pleasure.  True,  the  defendant 
deposited  it,  and  other  money,  with  Scranton  &  Co.,  on  the  same 
day  he  received  it ;  but  he,  also,  on  the  same  day,  drew  out  ?485. 

There  is  nothing  in  the  case  to  support  the  claim  of  a  bailment;, 
in  fact,  that  claim  has  not  been  very  earnestly  pressed,  as  it  mani- 
festly could  not  be,  in  view  of  the  finding. 

We  pass  to  the  second  ground  of  defence,  the  delay  in  present- 
ing the  check  for  payment.  Has  that  delay  discharged-  the  de- 
fendant's liability  ? 

The  facts  on  this  point  have  already  been  stated,  but  it  should 
be  stated  in  addition,  for  the  case  finds,  that  the  plaintiff  told  the 
defendant  when  he  took  the  check,  that  it  was  to  be  sent  away, 
and  would  not  reach  the  bank  in  several  days:  The  defendant 
replied  that  the  money  would  be  there  to  meet  it.  It  may  also  be 
added,  though  perhaps  no  stress  should  be  laid  upon  it,  that  the 
defendant's  account  at  this  time  was  some  $4000  overdrawn, 
60  far  as  cash  deposits  were  concerned.  There  was  a  de- 
posit of  bonds  against  which  the  defendant  was  entitled  to  draw, 
and  the  banking  company  were  authorized  to  sell  the  bonds,  being 
bound  to  furnish  others  in  place  of  them  when  required,  the 
account  of  the  defendant  being  made  good.  These  bonds  of  the 
defendant  were  sold  by  the  banking  company,  but  whether  before 
or  after  the  check  was  drawn  does  not  appear.  They  were  not 
credited  to  the  defendant  till  the  26th  of  March,  the  day  the  house 
stopped  payment.  At  that  time  they  owed  the  defendant  ?999.25, 
including  this  check  of  ?425,  for  the  whole  of  which  sum  the  de- 
fendant duly  filed  his  claim  in  his  own  name  against  the  members 
of  this  company  in  bankruptcy,  after  the  commencement  of  this  suit. 
A  dividend  of  twelve  and  a  half  cents  on  the  dollar,  on  their 
estate,  has  been  declared,  received  by  the  defendant,  and  tendered 
to  the  plaintiff,  who  refused  to  receive  the  same. 

There  can  be  no  dispute  as  to  the  law  regarding  the  present- 
ment of  a  check  for  payment  in  order  to  charge  the  drawer  in 
case  of  dishonor.  The  holder  is  bound  to  present  it  within  a  rea- 
sonable time,  and  to  give  notice  thereof  within  a  like  reasonable 
time ;  otherwise  the  delay  is  at  his  own  peril.  Story  on  Prom. 
Notes,  §  493.  This  rule  it  may  be  said  is  indefinite,  but  it  seems 
impossible  to  make  it  more  certain  and  precise.  What  is  a  reason- 
able time  will  depend  upon  circumstances,  and  will,  in  many 
cases,  depend  upon  the  time,  the  mode,  and  the  place,  of  receiving 
the  cheeky  and  upon  the  relations  of  the  parties  between  whom  the 
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question  arises.  lb. ;  Mohawk  Bank  v.  Broderick^  13  Wend.  133. 
Here  three  days  only  elapsed  between  the  giving  of  the  check 
and  its  presentment  for  payment. 

The  particular  circumstances  attending  this  case  we  consider 
very  important.  The  defendant  knew  that  the  plaintiff  desired 
this  check  to  make  a  remittance  ;  that  it  was  not  to  be  immediately 
presented  for  payment ;  and  would  not  reach  the  bank  for  several 
days.  The  case  ol  Daggett  v.  Whitney^  35  Conn.  366,  is  certainly 
an  authority  to  show,  that  what  the  understanding  of  the  parties 
was  at  the  time  that  the  check  was  drawn  and  delivered  enters  into 
the  contract.  That  the  time  for  presentment  may  be  extended  by 
the  assent  of  the  drawer,  express  or  implied,  is  well  settled :  Alex- 
ander V.  Burehjield,  7  Man.  &  Gr.  1061.  Here  the  time  for  pre- 
sentment was  extended  by  the  assent  of  the  drawer,  not  for  a  defi- 
nite time,  certainly,  but  for  a  reasonable  time ;  and  we  are  quite 
clear  that  a  reasonable  time  had  not  expired  when  this  check  was 
presented  for  payment  and  dishonored. 

We  think  the  plaintiff  is  entitled  to  recover,  and  so  advise  the 
Court  of  Common  Pleas. 


There  is  little  qivestion  in  regard  to 
the  soundness  of  the  rule  laid  down  in  the 
foregoing  opinion,  but  every  new  illus- 
tration of  the  rule,  by  a  different  state 
of  facts,  is  useful.  A  hank  check  is 
more  analogous  to  an  inland  bill  of  ex 
change,  payable  at  sight,  than  to  any 
other  of  the  familiar  securities  of  the  old 
books,  and  like  most  other  negotiable 
securities,  when  of  comparatively  recent 
origin,  will  naturally  establish  rules 
peculiar  to  its  own  uses,  and  with  refer- 
ence to  the  common  practices  of  busi- 
ness men  in  regard  to  it.  In  Ames  v. 
Merrimant  98  Mass.  294,  Bigelow,  C. 
J.,  treats  a  check  as  strictly  analogous 
to  a  note,  or  bill  accepted  payable  on 
demand,  and  gives  no  intimation  of  any 
distinction  in  the  two  cases,  in  regard  to 
the  reasonable  time  for  presentment. 
In  Nat.  Bank  v.  Hanee^  108  Mass.  514, 
Chapmax,  C.  J.,  follows  the  former 
«se  without  comment.  In  strictness, 
checks  are  bills  payable  at  sight ;  and, 
although  the  elementary  treatises  seem 
to  regard  notes  and  bills  accepted,  pay- 


able on  demand  and  at  sight,  as  resting 
upon  the  same  grounds,  as  to  what  is 
reasonable  time  for  presentment :  Story 
on  Promissory  Notes,  {  207  et  seg. ,  Chit, 
on  Bills,  ch.  7,  pp.  303  et  seq.  Yet  in 
practice,  we  apprehend  that  the  bolder 
of  a  check  would,  ordinarily,  be  ex- 
pected to  present  it  for  payment  sooner 
than  in  the  case  of  a  bill  or  note  pay- 
able on  demand  ;  and  it  seems  to  us  not 
quite  certain,  that  there  is  not  implied 
the  necessity  for  more  diligence  in  pre- 
senting securities,  payable  at  sight, 
where  the  presentment  is  required  to  fix 
the  responsibility  of  the  drawer,  than 
there  is  where  the  obligation  is  fixed 
and  no  demand  is  necessary  to  perfect 
the  cause  of  action  ;  but  it  is  governed 
so  much  by  the  peculiar  circumstances, 
that  no  general  rule  can  be  even  ap- 
proximated. In  Smith  v.  Miller^  43  N. 
Y.  172,  it  was  held  that  where  the 
plaintiff  accepted  a  check  in  lieu  of  a 
draft,  he  must  present  it  the  same  day. 

I.  F.  R. 
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Supreme  Judicial  Conrt  of  Maine, 
BEDER  FALES  t.  LUTHER  IIEMENWAY  et  al. 

An  nnrejtricted  reference  hv  mte  of  coun  of  a  snil  pending  npon  a  mortga^ 
jive*  authority  to  the  referee,  if  he  finjs  ihe  plaintiff  entitled  to  recover,  to  ileier- 
mine  the  utnount  of  Ihe  candidonal  judgment. 

Where  the  mortgage  is  conililionoil  to  be  void  npon  the  fulfilment  by  the  mort- 
^gora  of  their  obligation  to  thcmorlt^ngeefor  alifo  maintenanre  and  cither  things, 
iho  referee,  if  he  UadB  a  breach  of  the  continuing  condition,  ehonld  make  up  ibe 
Mnditional  judgment  in  snch  gum  aa  in  equity  and  good  conscience  is  a  present 
equiTalenl  for  full  performance,  incIodiDg  therein  prospective  as  irelt  u  past 
lamages. 

Writ  of  Entry,  originally  commeDced  by  Joseph  Tolman  upon 
i  mortgage  conditioned  for  bis  support  by  tbe  respondents,  as  is 
stated  in  tbe  opinion. 

T.  R.  Simonton,  for  tbe  defendants. 

A.  P.  Gould  and  J.  E.  Moore,  for  the  plaintiff. 

Barrows,  J. — This  case  comes  before  as  on  exceptions  to  tbe 
report  of  the  referee  filed  therein  and  the  overruling  of  the  dofend- 
ints'  obJGctionB  thereto.  Tbe  suit  ^as  originally  commenced  by 
Tosepli  Tolman,  and  is  a  writ  of  entry  upon  a  mortgage  given  to 
lim  by  tbe  respondents,  conditioned  to  be  void  if  they  fulfilled 
Jieir  obligation  of  same  date  to  maintain  bim  during  the  term  of 
lis  natural  life,  furnish  him  irith  certain  comforts  and  privileges, 
tnd  do  certain  other  acts  in  said  oMigation  specified. 

Tbe  objections  relied  on  in  argument  hero  are  that  tbe  referee 
lad  no  authority  to  fix  the  amount  for  vbich  the  conditional  judg- 
nent  should  bo  rendered,  and  no  power  to  include  in  such  judg- 
nent  any  damages  for  the  breach  of  the  defendant's  obligation, 
except  such  as  bad  accrued  prior  to  the  commencement  of  the 
iction,  and  especially  none  for  the  future  support  of  the  mort- 
;agee-  *  *  * 

[Here  tbe  opinion  discusses  some  points  of  practice  in  references 
inder  rule  of  court,  which  are  omitted  as  entirely  local.] 

Tbe  referee  included  in  the  sum  for  which  tbe  conditional  judg- 
aent  was  to  be  awarded,  besides  tbe  expense  actually  incurred  for 
be  support  of  tbe  mortgagee  up  to  the  time  of  filing  bis  report, 
reneral  prospective  damages  for  tbe  breach  of  tbe  defendant's 
tbligation. 
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Ought  the  judgment  so  to  be  made  up  in  a  suit  upon  a  mortgage 
conditioned  to  be  void  if  the  mortgagor  fulfils  an  obligation  to  sup- 
port the  mortgagee  during  his  natural  life?  When  there  is  a 
breach  of  such  an  obligation  and  the  mortgagee  sues  for  possession 
of  the  mortgaged  estate,  shall  his  damages  be  assessed  once  for  all, 
and  the  conditional  judgment  rendered  for  the  amount,  or  is  he 
entitled  only  to  a  conditional  judgment  for  the  cost  of  his  support 
up  to  the  time  of  the  commencement  of  the  action  or  the  trial 
thereof  in  court  ? 

It  was  held  in  Sibley  v.  Rider^  54  Maine  466,  following  the 
doctrine  of  Philhrook  v.  Burgess,  52  Maine  271,  that  the  true 
measure  of  damages,  and  the  sum  for  which  conditional  judgment 
should  be  rendered  in  a  suit  upon  such  a  mortgage,  '^is-a  present 
equivalent  for  full  performance ;  and  if  the  parties  submit  without 
exceptions  to  a  less  sum,  the  judgment  will  nevertheless  be  con- 
clusive." Satisfaction  of  it  will  operate  as  a  complete  satisfaction 
of  the  obligation  and  mortgage,  so  that  no  action  can  subsequently 
be  maintained  upon  either.  Hard  as  this  may  seem  in  a  case 
where  a  party  ignorant  of  his  legal  rights  had  had  judgment  in 
such  a  suit  entered  up  for  past  damages  only,  we  think  a  little 
reflection  will  make  it  clear  that  the  contrary  doctrine  and  prac- 
tice would  so  completely  deprive  the  mortgagee  of  any  effectual 
remedy  as  to  work  still  greater  injustice. 

There  seems  to  have  been  at  one  time  a  doubt  whether  mort- 
gages of  this  description  were  subject  to  redemption  after  breach 
of  the  condition ;  but  this  court  held  in  Bryant  v.  Urskine,  55 
Maine  157,  that  they  are  so. 

And  this  is  doubtless  right ;  but  it  is  easy  to  see  that  the  mort- 
gagee who,  as  is  usual  in  such  cases,  has  conveyed  his  whole  estate, 
relying  upon  prompt  and  punctual  performance  by  the  mortgagor 
for  his  daily  bread,  would  be  in  a  sorry  plight  if  he  were  forced  to 
depend  for  his  means  of  subsistence  upon  such  credit  as  the  right 
to  maintain  a  succession  of  small  suits  for  the  recovery  of  money 
actually  advanced  would  give  him. 

After  paying  the  expenses  of  litigation,  little  would  remain  for 
the  support  of  the  obligee. 

On  the  other  hand,  the  party  who  receives  a  conveyance  of  pro- 
perty upon  the  strength  of  his  agreement  to  furnish  a  life  mainte- 
nance to  the  grantor,  if  required,  when  he  fails  to  perform  his 
contract,  either  to  restore  the  possession  of  3vhat  he  has  received  or 
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.0  furnish  the  means  of  making  his  undertaking  good,  has  no 
ause  of  complaint.  He  simply  abides  the  natural  and  neceasarj 
;onsequwices  of  his  own  delinquency. 

A  review  of  the  question  only  confirms  us  in  the  conviction  that 
to  adherence  to  the  doctrine  of  Sibley  v.  Rider,  and  PhiSyrook  v. 
Burgess,  ubi  supra,  vill  best  subserve  both  law  and  justice.  It 
vas  the  duty  of  the  referee,  standing  as  he  did  in  the  place  of  both 
judge  and  jury,  to  determine  not  only  whether  the  continuing 
igreement  of  the  defendants  had  been  broken,  but  to  ascertain 
vhat  sum  would  be,  in  equity  and  good  conscience,  a  present  equi- 
ralent  for  full  performance ;  and  for  such  sum  it  would  follow  that 
\  conditional  judgment  should  be  entered. 

Exceptions  overruled. 

Walton,  Danporth  and  Peters,  JJ.,  concurred. 
Virgin,  J.,  concurred  in  the  result. 


mporlant  practical. 


There  \»  n  ver 
le  wi^ll  as  legal 
his  caic,  but  which  the  court  eecn 
'eijanl  ai  seitled  by  Tormcr  decision 
1   under   etatulory  provisi 


riiis  c 
n  ilie 


and    i 


UTolve  ijucsliona  nol  easy  io  be  deall 
vith  in  many  cases.  A  condition  in  k 
lecd  of  land,  ilependant  upon  (he  per- 
brmancG  of  a  contract  for  mainicnance 
>r  support,  in  whatever  form  it  is  made, 
uinnot  be  jastlj  regarded  as  ■  mere 
nortgage  for  the  security  of  a  pecuniary 
>ljligation.  The  contract  is  anqDcstioD. 
ibly  of  a  fiduciary  and  personal  charac- 
,er,  and  one  which  courts  of  equity  will 
lot  relieve  against  the  forfeiture  a(,  by 
inj  means,  as  mo^er  of  coarse.  That 
s  a  matter  resting  in  the  discretion  of 
he  court,  and  dependant  upon  the  cir- 
'umstances  of  the  particular  case,  ntilcsa 
controlled  by  atnlute.  The  conrcyance, 
Icpending  npon  the  continued  pcrform- 
incc  of  the  condition,  becomes  inopera' 
ive  upon  failure,  and  a  court  of  eqaity 
vill  not  grant  relief,  even  in  the  ca^e  of 
nere  non-repair  of  the  premises,  where 
he  neglect  has  been  wilful  or  lad^'«>ii- 


tinned:  HiU  t.  llarclag,  IB  Vea.  S6, 
where  the  general  question  isexiensively 
discussed  by  Lord  Chancellor  Eldon. 
The  same  rule  seems  to  have  been  then 
well  cstahliihed  by  the  earlier  decision  si 
Drarebridgt  t.  ZiutWey,  2  Price  200; 
Eaton  r.Lgon,  3  Vcs.  693.  And  still, 
a  covenant  to  repair,  although  involving 
personal  service,  is  aa  much  susceptible 
of  pecuniary  compensation  as  almost 
an/other,  and  we  doubt  not  a  rorfeilnre 
of  this  kind  would  ordinarily,  in  this 
country,  be  relieved  against  in  equity. 


But   I 


:    for 


support  ia  of  a  very  different  characler. 
It  is  an  strictly  fiduciary  and  personul 
as  any  other,  and  has  often  been  so  held. 
Hence  it  has  been  held  that  Bach  con- 
tracts are  not  assignable,  as  it  is  ofibrir 
very  essence  that  they  should  be  per- 
formed by  and  between  the  parties  to 
the  coniract :  Belhlthrm  v.  Annis,  40  S. 
H.  3*.  And  where  the  contract  was  to 
pay  a  debt  of  a  certain  amount  by  sap- 
porting  the  mortgagee  for  a  certain 
agreed  term,  it  was  held  the  mortgage* 
could  not  relieve  himself  from  the  con- 
dition by  pitying  the  money ',  Hairl"" 
V.  ClmeM,  15  Mich.  313.    But  it  seem! 
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to  have  been  held  in  mnnv  of  the  states 
ihnx,  where  the  mortgngee  has  failed  to 
perform  the  condition,  equity  avIU  relieve 
by  decreeing;  an  equivalent  in  money  : 
Wilder  y  Whittemore,  15  Mass.  262; 
Fiske  V.  riske,  20  Pick.  499  ;  Bethlehem 
r.  Annis,  supra.  And  the  iases  cited 
in  the  principal  case  show  that  such  has 
long  been  the  practice  in  Maine.  But 
the  subject  is  controlled  by  statute  in 
all  these  states  :  Hilliard  on  Mort.  119, 
in  note,  ^nd  the  case  of  Austin  v. 
Austin,  9  Vt.  420,  is  cited  by  text- 
writers  as  having  established  the  same 
mle  in  that  state.  But  the  later  cases 
there  do  not  admit  an  unqualified  right 
of  redemption  in  the  mortgagor  in  this 
class  of  contracts,  but,  at  most,  only  in 
the  discretion  of  the  court,  and  where 


the  failure  to  perform  the  contract  haa 
not  been  wilful,  and  is  reasonably  sus- 
ceptible of  compensation  in  money : 
Henry  v.  Tupper,  29  Vt.  358  ;  Olcott  v. 
Dunklee  v.  16  Vt.  478;  Tracy  v.  Hut- 
china,  36  Vt.  225. 

We  think  it  must  be  obvious  to  any 
one  that  if  there  is  any  class  of  contracts 
where  courts  of  equity  would  be  justified 
in  holding  a  firm  hand  upon  claims  for 
relief  from  wilful  and  wanton  forfeitures, 
it  would  surely  be  expected  here.  We 
have  said  all  wc  desire  to  say  in  regard 
to  the  question  in  Henry  v.  Tupper,  supra, 
where  the  authorities  are  carefully  re- 
viewed, and  the  same  will  be  found  in 
our  edition  of  Story's  £q.  Jur.  §  1326 
a,  and  note.  I.  F.  B. 


Supreme  Court  of  Ohio. 

REASIN  W.  SHAWHAN  v.  PETER  VAN  NEST. 

Where  the  plaintiff,  in  pursuance  of  an  agreement  with  the  defendant,  furnished 
the  materials  and  constructed  a  carriage  for  the  defendant,  in  accordance  with  his 
order  and  directions,  for  which  a  stipulated  price  was  to  be  paid,  and  the  defendant 
refused  to  receive  and  pay  for  it  when  completed  and  tendered — Held,  that  in  an 
action  brought  for  that  purpose,  the  plaintiff  is  entitled  to  recover  the  contract- 
price  and  interest  from  the  time  the  money  should  have  been  paid. 

• 

Motion  for  leave  to  file  a  petition  in  error. 

The  contract  between  the  parties  was  substantially  as  follows : 
Van  Nest,  a  carriage-maker,  agreed  with  Shawhan,  on  the  1st  of 
August  1871,  that  for  seven  hundred  dollars  he  would  furnish  the 
materials  and  make  for  Shawhan  a  two-seated  carriage  in  accord- 
ance with  his  directions,  and  have  the  same  completed  and  ready 
for  delivery  at  Van  Nest's  shop  on  the  1st  day  of  October  follow- 
ing; in  consideration  of  which  Shawhan  agreed  to  accept  the  car- 
riage at  the  shop,  and  pay  Van  Nest  the  contract-price  for  it. 

In  his  petition  in  the  Court  of  Common  Pleas,  Van  Nest  set  out 

the  contract  in  terms,  and  averred  that  he  had  complied  with  it  in 

all  respects  on  his  part,  and  that  on  the  1st  of  October  1871,  he 

tendered  the  carriage  to  Shawhan  at  his  shop,  and  requested  him 

to  accept  and  pay  for  it,  which  he  refused  to  do.     Judgment  was 
Vol.  XXIV.— 20 
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^ked  for  the  contract-price,  with  interest.  The  answer  denied 
acb  and  every  allegation  of  the  petition. 

On  the  trial,  the  evidence  established  the  contract  and  other 
.negations  of  the  petition,  and  also  showed  that  the  plaintiff  iras 
till  lieeptng  the  carriage  subject  to  the  defendant's  order. 

The  court  instructed  the  jury  that  if  they  found  the  issues  for 
he  plaintiff,  they  should  give  him  a  verdict  for  the  contract-price 
f  the  carrjago,  with  interest  from  the  time  the  money  should  have 
een  paid.  To  the  charge  thus  given,  no  exceptions  were  taken; 
ut  Shawhan,  by  his  counsel,  requested  the  court  to  give  to  the 
ury  the  following  special  instructions: 

"  1.  If,  in  this  case,  the  evidence  shows  that  the  defendant 
rdered  the  plaintiff  to  make  for  him  a  carriage,  and  agreed  to  take 
r  receive  it,  when  finished,  at  the  plaintiff's  shop,  and  to  pay  a 
easonafale  price  therefor,  and  the  plaintiff  did,  in  pursuance  of 
uch  order  and  agreement,  make  such  carriage  of  the  value  of  seven 
undred  dollars,  and  have  the  same  in  readiness  for  delivery  at  bis 
hop,  of  which  the  defendant  had  notice;  and  the  defendant  then 
liled,  neglected,  and  refused  to  take,  receive,  or  pay  for  said  car- 
iage,  though  requested  so  to  do  by  the  plaintiff,  these  will  not 
uthorize  you  to  render  a  verdict  for  the  plaintiff  for  the  piee  or 
alue  of  the  carriage, 

"  2,  If  the  plaintiff  has  proved  the  making  of  the  carriage  for 
be  defendant,  and  the  refusal  of  the  latter  to  receive  and  pay  for 
;,  as  alleged  in  the  petition,  then  he  can  only  recover  for  the 
amages  or  losses  he  has  actually  sustained  by  reason  of  this 
sfusal  of  the  defendant,  which  is  the  difference  between  the  agreed 
rice  and  the  actual  value." 

These  instructions  the  court  refused  to  give,  and  Shawhun 
scepted. 

The  jury  found  for  Van  Nest,  and  gave  him  the  contract-price 
r  the  carriage,  with  interest. 

Shawhan  moved  to  set  aside  the  verdict,  and  for  a  new  trial,  od 
le  ground  that  the  court  erred  in  refusing  to  give  the  instmc- 
ons  requested;  which  motions  were  overruled  by  the  court,  and 
9  excepted;  and  judgment  was  entered  on  the  verdict  for  the 
laintiff. 

The  case  was  taken  to  the  District  Court,  which  affirmed  the 
udgment  of  the  Common  Pleas.  Shawhan  now  moves  this  court 
ir  leave  to  file  a  petition  in  error  to  reverse  the  judgment  of  tlio 
'istrict  Court. 
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IT.  P.  Nobky  for  plaintiff  in  error. — The  measure  of  damages 
in  a  case  like  this,  is  the  loss  sustained  by  the  vendor  on  account 
of  the  failure  of  the  vendee  to  accept  and  pay  for  the  property 
ivbich  was  the  subject  of  the  contract.  If  the  plaintiff*s  theory, 
that  the  measure  of  damages  is  the  price  of  the  property,  is  correct, 
it  must  be  because  such  a  contract  as  that  set  forth  in  the  petition, 
vests  the  title  of  the  property  contracted  for  in  the  defendant,  and 
passes  it  from  the  plaintiff.  But  the  contract  set  forth  in  the  peti- 
tion was  merely  executory,  and  the  petition  avers  there  was  no 
delivery  or  acceptance  of  the  goods ;  so  no  title  did  or  could  pass 
to  the  purchaser:  Ormuby  v.  Machir  ^  Renickj  20  Ohio  St. 
295 ;  Dovmer  v.  Thompaon,  2  Hill  137 ;  Hague  v.  Porter^  3  Id. 
141;  Moody  V.  Browriy  34  Maine  107;  10  Bing.  512;  Atkins  y* 
BeUy  8  B.  &  C.  277 ;  Benjamin  on  Sales  215 ;  Allen  v.  JarviSj 
20  Conn.  37;  Lang  on  Sales  476,  and  cases  cited;  Nixon  v. 
Nixon,  21  Ohio  St.  114;  Doolittle  v.  McCullock,  12  Id.  360; 
Sedgwick  on  Damages  43 ;  11  Am.  Law  Reg.  N.  S.  271 ;  Jone% 
V.  Pattonj  3  Ind.  107. 

ff.  E,  Senet/y  for  defendant  in  error. —  The  recovery  should 
be  for  the  contract-price.  For  the  rule  when  an  article  is  bar- 
gained and  sold  and  not  delivered,  the  court  is  referred  to  Swan's 
Treatise  (9th  ed.),  590 ;  Hadly  v.  Pugh^  Wright  554 ;  Story  on 
Sales,  sect.  314 ;  Sedgwick  on  Damages  280 ;  Story  on  Contracts, 
sect.  845 ;  3  Parsons  on  Contracts  (ed.  1873)  208,  209 ;  1  Par- 
sons on  Contracts  535 ;  Duatan  v.  3Ic Andrew,  44  N.  Y.  72.  For 
a  mechanic's  remedy,  who  makes  an  article  to  order  and  his  cus- 
tomer refuses  to  receive  it,  see  Bement  v.  Umith^  15  Wend.  493 ; 
Thompson  v.  Alger,  12  Mete.  428. 

The  opinion  of  the  court  was  delivered  by 

GiLMORE,  J. — The  only  question  to  be  determined  in  this  case 
is:  Did  the  court  err  in  refusing  to  give  to  the  jury  the  special 
instructions  requested  by  the  defendant  on  the  trial  below  ?  The 
authorities  cited  by  counsel  for  the  parties  respectively,  are  not  in 
harmony  with  each  other  on  this  question.  Some  of  those  cited 
by  the  plaintiff  in  error  (defendant  below)  show  clearly  that,  under 
the  pleadings  and  practice  at  common  law,  there  could  be  no  re- 
covery under  the  common  counts  in  assumpsit,  for  goods  sold  and 
delivered,  or  for  goods  bargained  and  sold,  where  no  delivery  suffi- 
cient to  pass  the  title  from  the  vendor  to  the  vendee  had  been 
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made.  And  further,  that  in  this  form  of  action,  proof  of  a  tender 
of  the  goods  by  the  vendor  to  the  vendee,  or  leaving  them  with 
him  against  his  remonstrance,  would  not  constitute  such  a  delivery 
as  would  pass  the  title  and  enable  the  vendor  to  recover.  While 
these  may  be  regarded  as  settling  the  rules  of  pleading  and  evi- 
dence on  the  trial  of  particular  cases,  and  therefore  not  decisive 
of  the  question  when  raised  under  issues  so  formed  as  to  present  it 
freed  from  the  technicalities  of  pleading,  still  there  are  other  cases 
cited  on  the  same  side,  which  declare  the  rule  to  be  as  follows: 
Where  an  action  is  brought  by  the  vendor  against  the  vendee,  for 
refusing  to  receive  and  pay  for  goods  purchased,  the  measure  of 
damages  is  the  actual  loss  sustained  by  the  vendor  in  consequence 
of  the  vendee  refusing  to  take  and  pay  for  the  goods,  or,  in  other 
words,  the  difference  between  the  contract-price  and  the  market- 
price  at  the  time  and  place  of  delivery.  In  the  authorities  cited 
by  the  plaintiff  in  error,  no  distinction  is  drawn,  or  attempted  to 
be  drawn,  between  the  sale  of  goods  and  chattels  already  in  exist- 
ence, and  an  agreement  to  furnish  materials  and  manufacture  a 
specific  article  in  a  particular  way,  and  according  to  order,  which 
is  not  yet  in  existence ;  the  theory  being,  that  in  neither  case 
would  the  title  pass,  or  property  vest  in  the  purchaser,  until  there 
had  been  an  actual  delivery,  and  that  until  the  title  had  passed, 
the  vendor's  remedy  was  limited  to  the  damages  he  had  suffered 
by  reason  of  the  breach  of  the  contract  by  the  vendee,  which  were 
to  be  measured  by  the  rule  above  stated.  In  this  case  it  is  not 
necessary  to  determine  whether  or  not  a  distinction,  resting  upon 
principles  of  law,  can  be  drawn  between  ordinary  sales  of  goods 
in  existence  and  on  the  niarket,  and  goods  made  to  order  in  a  par- 
ticular way,  in  pursuance  of  a  contract  between  the  vendor  and 
vendee.  The  case  here  is  of  the  latter  kind,  and  the  question  is, 
whether  the  plaintiff  below  was  entitled  to  recover  the  contract- 
price  of  the  carriage,  on  proving  that  he  had  furnished  the  mate- 
rials, and  made  and  tendered  it  in  pursuance  of  the  terms  of  the 
contract. 

Counsel  for  the  defendant  in  error  (plaintiff  below)  has  cited  a 
number  of  authorities,  in  which  the  questions  presented  and  de- 
cided arose  upon  facts  similar  to  those  in  this  case,  and  upon  issues 
presenting  the  question  in  the  same  way ;  and  as  the  conclusions 
we  have  arrived  at  are  based  upon  this  class  of  authorities,  some 
of  them  may  be  particularly  noticed. 
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In  Bement  v.  Smithy  15  Wend.  493,  the  defendant  employed 
the  plaintiff,  a  carriage-maker,  to  build  a  sulky  for  him,  for  which 
he  promised  to  pay  $80.  The  plaintiff  made  the  sulky  according 
to  contract,  and  took  it  to  the  residence  of  the  defendant,  and  told 
him  he  delivered  it  to  him,  and  demanded  payment,  in  pursuance 
of  the  terms  of  the  contract.  The  defendant  refused  to  receive 
it.  Whereupon  the  plaintiff  told  him  he  would  leave  it  with  Mr. 
De  Wolf,  who  lived  near ;  which  he  did,  and  commenced  suit.  On 
the  trial,  it  was  proved  the  sulky  was  worth  $80,  the  contract- 
price.  The  court  charged  the  jury,  that  the  tender  of  the  carriage 
was  substantially  a  fulfilment  of  the  contract  on  the  part  of  the 
plaintiff,  and  that  he  was  entitled  to  sustain  his  action  for  the  price 
agreed  upon  between  the  parties.  The  defendant's  counsel  re- 
quested the  court  to  charge  the  jury  that  the  measure  of  damages 
was  not  the  sulky,  but  only  the  expense  of  taking  it  to  the  resi- 
dence of  the  defendant,  delay,  loss  of  sale,  &c.  The  judge  de- 
clined to  so  charge,  and  reiterated  the  instruction  that  the  value 
of  the  article  was  the  measure  of  damages.  The  jury  found  for 
the  plaintiff,  with  $83.26  damages,  being  the  contract-price  with 
interest.  The  charge  to  the  jury  was  sustained  by  the  Supreme 
Court  of  New  York. 

In  BalUrUine  et  al.  v*  Robinson  et  a?.,  46  Penn.  St.  177,  an 
agreement  was  made  between  the  plaintiffs  and  defendants,  whereby 
the  plaintiffs  were  to  provide  materials,  and  construct  for  the  de- 
fendants a  six-inch  steam-engine,  with  boiler  and  Gifford  injector 
and  heater,  in  consideration  whereof  the  defendants  were  to  pay 
plaintiffs  $535  in  cash  on  the  completion  thereof.  The  plaintiffs 
complied  with  and  completed  the  contract  in  all  respects  on  their 
part,  but  the  defendants  refused  to  pay  according  to  contract.  On 
the  trial,  the  plaintiffs  proved  the  contract,  and  the  performance 
of  it  on  their  part,  and  that  the  engine  was  still  in  their  hands. 

The  defendants'  counsel  asked  the  court  to  instruct  the  jury, 
"that  the  proper  measure  of  damages  in  this  case  is  the  difference 
between  the  price  contracted  to  be  paid  for  the  engine  and  the 
market-price  at  the  time  the  contract  was  broken.*'  The  court 
declined  to  charge  as  requested,  and  instructed  the  jury  that  the 
measure  of  damages  was  the  contract- price  of  the  engine,  with 
interest  There  was  a  verdict  for  the  plaintiffs  for  the  contract- 
price.  The  case  was  taken  to  the  Supreme  Court,  and  the  error 
vsigned  was  the  refusal  of  the  court  to  give  the  instructions 
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requested  by  the  defendant.  The  Supreme  Court  affirmed  the 
judgment  in  the  case  below.  It  will  be  seen  that  these  cases  afe 
very  similar,  and  presented  the  same  question,  and  in  the  same 
manner  that  the  question  is  presented  in  this  case.  Graham  v. 
Jackson^  14  East  498,  decides  the  point  in  the  same  way.  Mr. 
Sedgwick,  in  his  work  on  Damages,  side  page  280,  in  speaking  on 
this  subject,  says  :  "  Where  a  vendee  is  sued  for  non-performance 
of  the  contract  on  his  part,  in  not  paying  the  contract-price,  if  the 
goods  have  been  delivered,  the  measure  of  damages  is  of  course 
the  price  named  in  the  agreement ;  but  if  their  possession  has  not 
been  changed,  it  has  been  doubted  whether  the  rule  of  damages  Is 
the  price  itself,  or  only  the  difference  between  the  contract-price 
and  the  value  of  the  article  at  the  time  fixed  for  its  delivery.  It 
Bcems  to  be  well  settled  in  such  cases  that  the  vendor  can  resell 
them,  if  he  sees  fit,  and  charge  the  vendee  with  the  difference 
between  the  contract-price  and  that  realized  at  the  sale.  Though 
perhaps  more  prudent,  it  is  not  necessary  that  the  sale  should  be 
at  auction ;  it  is  only  requisite  to  show  that  the  property  was  sold 
for  a  fair  price.  But  if  the  vendor  does  not  pursue  this  course, 
and,  without  reselling  the  goods,  sues  the  vendee  for  his  breach  of 
contract,  the  question  arises  which  we  have  already  stated,  whether 
the  vendor  can  recover  the  contract-price,  or  only  the  difference 
between  that  price  and  the  value  of  the  goods  which  remain  in  the 
vendor's  hands;  and  the  rule  appears  to  be  that  the  vendor  can 
recover  the  contract-price  in  full." 

In  Hadly  v.  Gano  et  al.^  Wright  (Ohio)  554,  the  action  was 
**  assumpsit  on  a  written  agreement  between  the  parties,  for  the 
defendants  to  take  all  the  salt  the  plaintiff  manufactured  between 
the  2d  of  June  1881,  and  the  1st  of  January  1832,  to  be  delivered 
at  the  landing  in  Cincinnati,  from  time  to  time,  as  the  navigation 
of  the  Muskingum  and  Ohio  should  permit,  and  to  pay  forty-five 
cents  a  bushel.**  The  plaintiff  proved  the  agreement,  and  the  offer 
to  deliver  to  the  defendants  three  hundred  and  fifty  barrels  of  salt, 
which  the  defendants  refused  to  receive.  There  was  an  issue  In 
the  case,  as  to  whether  the  contract  had  been  previously  fulfilled 
and  abandoned  by  the  parties.  The  court  (Lane,  J.)  charged  the 
jury  that  if  the  contract  had  not  been  "fulfilled  or  abandoned, 
and  the  plaintiff  tendered  the  salt  under  the  contract,  which  was 
refused,  he  had  a  right  to  leave  it  for  the  defendants  and  recover 
the  value.** 
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The  only  case  I  have  examined  in  which  the  authorities  on  this 
point  are  reviewed,  is  that  of  Gordon  v.  Norru^  49  N.  H.  376. 
The  case  is  too  lengthy  and  complicated  to  attempt  to  give  an 
abstract  of  it  here,  but  the  point  under  consideration  was  involved ; 
and  although  the  learned  judge  criticises  the  law  as  laid  down  by 
Mr.  Sedgwick,  and  even  shows  that  the  authorities  he  quotes  in 
support  of  his  position  do  not  sustain  him,  for  the  reason  pointed 
out,  yet  he  says  that  there  is  a  distinction  between  the  case  of 
Bement  v.  Smith  and  the  ordinary  cases  of  goods  sold  and  deli- 
vered, viz.,  '^  the  distinction  between  a  contract  to  sell  goods  then 
in  existence,  and  an  agreement  to  furnish  materials  and  manufac- 
ture an  article  in  a  particular  way  and  according  to  order,  which 
is  not  yet  in  existence.''  He  recognises  Bement* 8  case  and  others 
of  the  same  class,  as  exceptions  to  the  general  rule  which  is  to  be 
applied  in  the  sale  of  ordinary  goods  and  merchandise  which  have 
a  fixed  market  value ;  and  in  the  syllabus  of  the  case  the  distinc- 
tion is  kept  up  SLiid  stated  as  follows : 

"Where  the  vendee  refuses  to  receive  and  pay  for  ordinary 
goods,  wares  and  merchandise,  which  he  has  contracted  to  pur- 
chase, the  measure  of  damages  which  the  vendor  is  entitled  to 
recover  is  not  ordinarily  the  contract-price  for  the  goods,  but  the 
difference  between  the  contract-price  and  the  market-price  or  value 
of  the  same  goods  at  the  time  when  the  contract  was  broken. 

"  But  when  an  artist  prepares  a  statue  or  picture  of  a  particular 
person  to  order,  or  a  mechanic  makes  a  specific  article  in  his  line 
to  order,  and  after  a  particular  measure,  pattern,  or  style,  or  for 
a  particular  use  or  purpose — when  he  has  fully  performed  his  part 
of  the  contract,  and  tendered  or  offered  to  deliver  the  article  thus 
manufactured  according  to  contract,  and  the  vendee  refuses  to 
receive  and  pay  for  the  same,  he  may  recover  as  damages,  in  an 
action  against  the  vendee  for  breach  of  the  contract,  the  full  con- 
tract'price  of  the  manufactured  article." 

.  As  has  been  said,  we  are  not  called  upon  now  to  determine 
whether  the  distinction  as  drawn  in  the  clauses  quoted,  is  sound  on 
principle  or  not;  but  be  that  as  it  may,  we  recognise  the  law 
applicable  to  the  case  before  us  as  being  correctly  stated  in  the 
clause  last  quoted. 

Judge  Swan,  in  his  excellent  "Treatise"  (.10th  ed.  780),  iij  speak- 
ing of  the  effects  of  a  tender  upon  the  rights  of  the  buyer  and 
seller,  and  of  the  damages  in  such  case,  says :  "  The  general  rule 
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relation  to  the  rights  of  s  seller,  under  a  contract  of  sale,  where 
has  tendered  the  property,  and  the  buyer  refuses  to  receive  it, 
this ;  The  seller  maj  leave  the  property  at  some  secure  place, 
or  near  the  place  where  the  tender  ought  to  be  and  is  made, 
d  recover  the  contract-price;  or  he  may  keep  it  at  the  buyer's 
k,  Dsing  reasonable  diligence  to  preserve  it,  and  recover  the 
ntract-price  and  expenses  of  preserving  and  keeping  it ;  or  he 
ly  sell  it,  and  recover  from  the  buyer  tho  difference  between  the 
ntract-pricc  and  the  price  at  which  it  fairly  sold."  The  rule  as 
LIS  laid  down  was  first  published  in  1836,  two  years  after  the 
cision  in  Sadli/'s  case,  above  referred  to,  which  was  eubstan- 
lly  followed  by  Judge  Swan  in  laying  it  down.  It  does  not 
pear  that  either  the  decision  or  the  rule  as  laid  down  has  ever 
fore  been  questioned  in  Ohio.  It  will  bo  perceived  that  Judge 
TAN  lays  down  the  rule  generally  as  applicable  to  all  sales  of 
attels  in  the  ordinary  course  of  trade,  without  intimating  any 
ch  distinction  as  that  drawn  in  Gordon  v.  Norria.  We  sanction 
d  apply  the  rule  in  the  determination  of  the  particular  case  be- 
'c  us.  When  the  plaintiff  below  had  completed  and  tendered 
;  carriage  in  strict  performance  of  the  contract  on  his  part,  if 

1  defendant  below  had  accepted  it,  as  he  agreed  to  do,  there  is 
question  but  that  ho  would  have  been  liable  to  pay  the  full 

ntract-price  for  it,  and  he  cannot  be  permitted  to  place  tbe 
tintiff  in  a  worse  condition  by  breaking  than  by  performing  the 
ntract  according  to  its  terms  on  his  part.  When  the  plaintiff 
d  completed  and  tendered  the  carriage  in'full  performance  of 
i  contract  on  his  part,  and  the  defendant  refused  to  accept  it,  be 
d  the  right  to  keep  it  at  the  defendant's  risk,  using  reasonable 
igence  to  preserve  it,  and  recover  the  contract-price,  within- 
est,  as  damages  for  the  breach  of  tbe  contract  by  the  defendant. 
,  at  his  election,  he  could  have  sold  the  carriage  for  what  it 
uld  have  brought  at  a  fair  sale,  and  have  recovered  from 
i  defendant  the  difference  between  the  con  tract- price  and  what 
Jold  for. 

The  court  below  did  not  err  in  refusing  to  give  to  the  jury  the 
icial  instructions  requested  by  tbe  defendant  below. 

Motion  overruled. 

rbecoarU  have  taken  dillbfentriew),      brought  by  iho  Tcndor,  in  an  exemWrT 
h  s«  to  the  BppropriHte  plcadinga  and      conlmct  concerning  ibe  isle  of  perEonil 
re  of  damages  id  aclion»      property-,  agaiiut  Ibe  TcoUee  for  leru:- 
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ing;  to  perform  his  part.  Sach  actions 
hftvc  beea  brought  cither  upon  the  com- 
mon counts  for  goods  borgained  and 
sold,  goods  sold  and  delivered,  work 
and  labor  done  and  materials  furnished, 
to  recover  the  full  value  or  contract 
price,  or  upon  special  counts  setting  out 
the  contract,  and  the  breach,  by  the  ven- 
dee, in  not  performing  it  to  recover  the 
actual  damages  which,  in  the  case  of 
sales,  are  measured  by  the  difference 
between  the  contract  price  and  the  mar- 
ket value.  The  propriety  of  proceed 
ing  as  in  the  first  class  of  actions  men- 
tioned, has  been  frequently  doubted, 
trhereas  the  course  pursued  in  the  latter, 
has  been  universally  approved. 

The  principal  case  lays  it  down  as  the 
role  in  Ohio  that,  **  the  seller  may  leave 
the  property,  at  some  secure  place,  at 
or  near  the  place  where  the  tender  ought 
to  be  made,  and  is  made,  and  recover 
the  contract  price,  or  he  may  keep  it  at 
the  buyer's  risk,  using  reasonable  dili- 
gence to  preserve  it,  and  recover  the 
contract  price  and  expenses  of  preserv- 
ing and  keeping  it,  or  he  may  sell  it 
and  recover  from  the  buyer,  the  differ- 
ence between  the  contract  price  and  the 
price  at  which  it  fairly  sold."  The 
purpose  of  this  note  is  to  see  how  far 
the  authorities  bear  ouc  the  first  two 
propositions  of  the  rule. 

In  Girard  v.  Taggart^  5  S.  &  R.  19, 
which  was  a  special  action  on  the  case 
to  recover  the  difference  between  the 
price  received  on  a  re-sale,  and  the  con- 
tract price  of  tea  purchased  from  the 
plaintiff,  and  which  the  defendant  re- 
fued  to  receive,  Gibbon,  J.,  said: 
"  Properly  speaking,  the  seller  cannot 
recover  the  price,  when  he  has  retained 
the  goods  in  consequence  of  the  buyer's 
refusal  to  comply  with  any  part  of  the 
contract;  he  recovers  damages  for  the 
^>reach  of  a  contract  which  was  entirely 
executory  when  it  was  broken,  and  the 
^ach  having  put  an  end  to  every  idea 
of  farther  performance  by  either  party, 
u  t  violation  of  the  contract  in  all  its 
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parts,  for  which  the  seller  may  recover 
whatever  damages  he  can  prove  he  has 
sustained.'' 

The  English  courts,  and  those  of  our 
own  states  that  have  followed  them, 
maintain  that  no  action  can  bo  brought 
for  goods  bargained  and  sold,  or  sold 
and  delivered,  unless  the  property  in 
them  has  actually  passed  to  the  vendee, 
and  this,  they  hold,  cannot  be  the  case 
so  long  as  there  is  something  left  for  the 
vendor  to  do,  as  to  weigh,  or  select 
from  a  larger  lot,  or  to  deliver.  While 
these  things  remain  undone,  the  goods 
might  be  taken  in  execution  for  the 
vendor's  debts,  or  pass  to  his  assignees 
in  bankruptcy,  or  he  might  sell  them  to 
some  one  else ;  and,  on  the  other  hand, 
the  vendee  could  not  maintain  an  action 
of  trover  for  them,  nor  would  he  be 
liable  if  they  were  burned  or  stolen  ; 
and  for  the  same  reasons  in  such  a  case, 
an  action  could  not  be  supported  on 
counts  for  work  and  labor  done  and 
materials  furnished,  if  the  materials 
belonged  to  the  plaintiff.  On  the  con- 
trary, if  the  materials  had  been  fur- 
nished by  the  defendant,  such  action 
could  be  maintained,  because  the  pro- 
perty in  the  goods  would  be  in  him, 
and  the  work  and  labor  would  be  done 
upon  his  goods  directly  for  his  benefit. 
When,  therefore,  the  vendee  disaffirms 
his  contract  before  it  has  been  entirely 
performed  by  the  vendor,  and  the  pro- 
perty in  the  goods  passed  into  the  ven- 
dee, these  courts  consider  a  special 
action  in  the  case  for  damages  resulting 
from  the  non-acceptance,  to  be  the 
appropriate  remedy. 

This  was  the  reasoning  of  the  court 
in  Atkinson  v.  Bell^  8  B.  &  C.  277. 
Assumpsit  for  goods  sold  and  delivered, 
bargained  and  sold,  work  and  labor 
done  and  materials  furnished.  The  de- 
fendant employed  B.,  a  patentee,  to 
have  made  for  them  ceruin  machines. 
B.  employed  the  plaintiff  to  make  them 
under  his  superintendence.  The  de- 
fendant refused  to  receive  them.    The 
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court  held  that  none  of  the  counts  could 
be  sustained.  So,  in  Elliott  v.  Pyhu8,  10 
Bing.  512,  defendant  ordered  the  plain- 
tiff  to  mako  him  a  machine,  without  any 
agreement  as  to  price.  He  paid  money 
on  account  when  he  saw  it  complete, 
and  requested  the  maker  to  send  it 
homo.  When  the  machine  was  ten- 
dered, the  defendant  refused  to  pay  the 
price  asked  and  the  maker  declined  to 
deliver  it  except  for  the  full  amount. 
Subsequently,  the  defendant  said  he 
would  endeavor  to  raise  the  money  if 
they  would  give  him  time.  The  court 
were  of  opinion  that  the  only  matter  in 
dispute  being  the  price,  and  the  defend- 
ant having  finally  acquiesced  in  it,  he  had 
thereby  occepted  the  machine,  and  the 
property  having  passed  into  him,  the 
action  was  properly  pleaded.  Tindal, 
■C.  J.,  said,  **  a  count  for  goods  bargained 
and  sold,  can  only  be  maintained  when 
.the  property  in  the  goods  has  passed 
from  the  plaintiff  to  the  defendant.  *  ♦  * 
The  plaintiff  cannot  sustain  his  action 
for  goods  bargained  and  sold,  unless 
where  the  defendant  is  in  a  condition  to 
recover  the  goods  in  trover,  and  must 
sustain  the  loss  in  case  of  their  being 
stolen  or  destroyed  by  fire."  See,  also, 
'Clark  v.  Spencerj  4  Ad.  &  E.  460,  and 
Boswell  V.  Kilburn^  10  Moore  P.  C.  C. 
809.  In  Gillette  v.  Bill,  2  C.  &  M. 
•535,  the  converse  of  the  doctrine  laid 
down  in  these  cases  was  held  true,  viz. : 
:that  a  vendee  cannot  bring  trover  for 
goods  which  a  vendor  refused  to  deliver, 
unless  the  property  in  the  goods,  by 
specific  oppropriation,  or  otherwise,  has 
ipassed  to  the  vendee.  In  Downer  v. 
Tfiompaon^  2  Hill  137,  which  Avas  as- 
sumpsit for  goods  bargained  and  sold 
•and  delrvered,  the  plaintiff,  sent  by  a 
can-ier,  two  hundred  and  sixty  barrels 
(of'cement,  in  response  to  the  defend- 
4tiu*s  -ordw  for  two  hundred  and  fifty, 
-and  the  latter  refused  to  accept  them. 
The  court  held  neither  count  could  be 
-sustained,  'l)ecfluse  as  long  as  there 
remained  anything  for  the  vendor  to  do, 
as  to  count 'Or -select  goods  from  a  large 


parcel,  no   property  passed,  and  there 
was  no  sale,  much  less  a  delivery. 

In  Hague  v.  Porter,  3  Hill  141,  the 
plaintiff  contracted  to  manufacture  a  lot 
of  lamps  for  the  defendant,  and  daring 
the  manufacture  he  altered  them  at  the 
direction  of  the  latter.  The  plaintiff 
delivered  them  to  a  car-man,  from  whom 
the  defendant  refused  to  receive  them, 
and  the  carman  left  them  on  the  side- 
walk. In  an  action  for  goods  sold  ami 
delivered,  the  court  held  that  the  con- 
tract was  executory,  and  that  there 
having  been  no  actual  delivery,  the 
counts  could  not  be  sustained. 

So,  in  Allen  v.  Jarvisy  20  Conn.  50. 
Assumpsit  for  work  and  labor  done 
and  materials  furnished.  Defendant, 
the  patentee,  ordered  the  plaintiff  to 
manufacture  twenty  patent  surgical 
adjusters,  and  directed  him  tu  stop 
before  they  were  completed.  The  court, 
citing  Atkinson  v.  Dtlly  held  that  the 
materials  being  those  of  the  plaintiff, 
and  the  work  and  labor  having  been 
done  on  his  own  property,  the  proper 
remedv  was  an  action  on  the  case  to  re- 
cover  damages  suffered  from  the  act  of 
the  defendant,  in  preventing  the  com- 
pletion of  the  contract,  the  measure  of 
damages  to  be  as  always  in  such  cases, 
the  difference  between  the  contract  and 
market  price  or  the  price  obtained  on  a 
resale,  which  in  the  particular  instance 
of  patented  articles,  would  be  the  same 
as  the  contract  price. 

In  Mood  If  V.  Brown^  34  Me.  107, 
counts  were  filed  for  goods  sold  and  de- 
livered, and  materials  and  labor  fur- 
nished. The  plaintiff  made,  tendered 
and  left  against  his  remonstrance,  at  the 
shop  of  the  defendant,  stereotv'pe  plates 
ordered  by  him.  The  court  held  neither 
count  sustained,  because  the  property  m 
the  goods  did  not  pass  to  the  vendee 
without  an  acceptance  upon  his  part,  and 
that  he  could  not  be  sued  for  tjie  value 
unless  he  had  the  property. 

The  case  of  Gordon  v.  Norris  is  suffi- 
ciently set  out  in  the  principHl  ca^e.  It 
fully  sustains  the   authorities   already 
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cited,  bat  introduces  aiTczception  in  tho 
cft!(c  of  articles  to  be  made  to  order  in  a 
particalar  way,  as  portraits,  statues, 
clothing,  Ac.,  and  that  have  no  market 
value,  for  which  it  is  said  the  measure 
of  damages  is  the  full  contract  price. 
But  the  fact  that  the  diiTerence  between 
the  market  ralue  and  the  contract  price 
i?  the  fall  contract  price  makes  these 
cases  no  exceptions,  if  the  amount  is  re- 
covered as  damages  and  not  as  the  price 
contracted  for.  Even  portraits — witness 
that  of  the  collector  of  Boggly  Wallah 
—hare  some  market  value,  and  if  they 
have  none,  then  all  that  can  bo  said  is 
that  the  difference  between  the  contract 
price  and  the  market  value  equals  the 
contract  price. 

In  Ormsbt/  r.  Thacher  and  Renickj  20 
Ohio  301,  the  declaration  was  for  a 
bargain  and  sale  of  eight  thousand 
bushels  of  com.  The  corn  was  to  be 
paid  for  on  delivery.  The  court  held 
the  contract  to  be  executory,  and  that 
the  delivery  in  the  future  repelled  the 
idea  of  property  passing  to  the  purchaser 
at  the  date  of  the  contract.  The  facts 
of  this  case  are  not  very  clearly  stated, 
but  if  it  were  a  suit  for  ihe  contract 
price,  it  would  seem  entirely  inconsist- 
ent with  the  principal  case.  See,  also, 
in  support  of  these  views,  Story  on  Con- 
tracts 1035 ;  Story  on  Sales  314,  and 
Smith  on  Contracts  331. 

We  will  conclude  by  an  examination 
of  the  cases  relied  upon  by  the  court  and 
the  counsel  for  the  defendant  in  error. 

Iladly  V.  Gano^  Wright  (O.)  554,  was 
a  \i»i  Prius  case,  and  what  the  judge 
^aid  is  taken  from  his  remarks  to  the 
jQry.  It  is  certainly  not  strengthened 
&$  the  decision  of  a  point  of  law  by  the 
fact  that  the  jury,  in  finding  against  the 
plaintiff,  did  not  adopt  any  measure  of 
damages  at  all.  In  Bemtnt  v.  Smithy  15 
Wend.  493,  there  were  special  counts 
setting  oat  the  contract  and  alleging 
iditery^  also  a  general  count  for  work 

&od  labor  done  and  goods  sold.     The 

court  held  that  the  tender  amounted  to 
<'e/(cerjr,  ftod  pointed  out  that  the  plain- 


tiff could  recover  for  this  reason  upon 
the  special  counts,  but  not  n|>on  the 
common  counts.  Considered  in  this  light, 
the  case  is  not  an  exception  to  the  prin- 
ciple that  property  must  have  passed  in 
order  to  recover  the  price,  because  tho 
court  held  that  property  had  passed. 
Whether  tender  docs  amount  to  delivery 
might  be  open  to  doubt. 

In  Dusian  v.  Ale  Andrew,  44  N.  Y. 
1872,  Earlb,  Ch.  Com.,  divides  the 
proper  remedies  for  the  disappointed 
vendor  in  substantially  the  same  way  as 
was  done  in  the  principal  case. 

*'  I.  He  may  store  or  retain  the  pro« 
perty  for  the  vendee  and  sue  him  for  the 
entire  purchase  price. 

**  2.  He  may  sell  the  property,  acting 
as  agent  for  this  purpose,  of  the  vendee, 
recover  the  difference  between  the  con- 
tract price  and  the  price  obtained  on 
such  resale. 

'*  3.  He  may  keep  the  property  as  his 
own  and  recover  the  difference  between 
the  market  price  at  the  time  and  place 
of  delivery  and  the  contract  price." 

But  the  case  actually  decided  was  one 
of  a  resale  within  the  second  class  of 
the  remedies  mentioned  by  the  court, 
which  has  never  been  doubted.  Tho 
opinion  cites  Sedfi^wick  and  Parsons, 
who  certainly  do  confirm  it  in  toto,  but 
the  cases  cited — Lewis  v.  Greider^  49 
Barb.  606 ;  Pollen  v.  LeRoy,  30  N.  Y. 
549 — were  also  cases  of  resale  of  the 
goods  upon  the  refusal  of  the  vendee  to 
accept  them.  Nothing  in  either  case, 
except  one  sentence  occurring  in  the 
opinion  of  Emmott,  J.,  gives  color  to 
the  position  taken  by  Earle,  Com.,  in 
the  first  kind  of  the  remedies,  viz. : 
"  A  vendor  in  such  a  case  may,  if  he 
choose,  abandon  the  property,  treat  it  as 
the  vendee's,  and  sue  the  latter  for  the 
price.'* 

Thompson  v.  Alger,  12  Mete.  428,  cer- 
tainly supports  the  position  of  the  plain- 
tiff in  error.  It  was  assumpsit  to  re- 
cover the  price  of  one  hundred  and 
eighty  shares  of  stock,  or  damA<res  for 
the  refusal  of  the  purchaser  to  perform 
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the  contract.  The  shares  had  been 
transferred  to  the  defendant,  upon  the 
books  of  the  company,  before  he  had  re- 
pudiated the  contract.  The  court  held 
that  this  act  had  vested  the  property  in 
him,  and  that,  therefore,  he  might  be 
sued  for  the  price,  but  that  if  he  had  re- 
pudiated the  contract  before  the  transfer, 
the  general  rule  as  to  sales  would  have 
applied,  and  he  would  have  been  liable 
to  an  action  for  the  damages  only.  As 
it  happened,  the  stock  had  no  value  at 
the  time  the  contract  was  made,  and 
therefore  the  difference  between  the  con- 
tract price  and  market  value  was  the  full 
contract  price.  But,  as  wo  have  already 
remarked,  the  fact  that  in  any  case  the 
amount  recovered  would  be  exactly  the 
same,  whichever  measure  of  damages 
were  employed,  does  not  affect  any  prin- 
ciple of  law  making  one  measure  right 
and  the  other  wrong. 

In  Ballentine  v.  Robinson,  10  "Wright 
177,  Stkono,  J.,  regarded  the  property 
in  the  engine  as  having  passed  into  the 
vendee.  If  this  were  so,  then  it  would 
be  in  line  with  Atkinsoti  v.  Bell  and  all 
the  cases  following  it.  "  Yet  where  the 
subject  of  sale  is  a  specific  article, 
where  the  contract  has  been  so  far  com- 
pleted as  to  pass  the  property  in  the 
article  to  the  vendee,  the  possession  be- 
ing retained  only  because  the  price  it 
not  paid,  there  seems  to  be  no  good 
reason  why  the  vendor  should  not  be 
permitted' to  recover  the  agreed  value. 
*  ♦  *  He  has  parted  with  the  property 
and  given  the  full  equivalent  for  the 
stipulated  price.  His  right  to  the  pro- 
perty having  passed  to  the  vendee,  his 
right  to  the  price  would  appear  to  be 
consummate.  ♦  *  *  The  present  is  not 
strictly  the  case  of  a  sale.  The  plain- 
tiffs agreed  to  build  the  engine  according 
to  directions  of  the  defendants,  and  to 
furnish  the  ne(^essary  materials  for  it. 
When  it  was  completed  the  defendants 
had  notice  and  were  bound  to  take  it 
away,  and  pay  the  contract  price,  but 


instead  of  taking  and  paying  the  price, 
they  requested  the  plaintiffs  to  sell  it. 
In  such  a  case,  the  right  of  property  was 
clearly  in  them  on  notice  of  the  com- 
pletion of  the  article,  and  the  mate- 
rials of  which  it  was  composed,  may 
fairiy  be  said  to  have  been  delivered 
when  they  were  put  into  the  engine." 

In  Laubach  v.  Laubach,  73  Penna. 
392,  Sharbwood,  J.,  says :  "  The 
plaintiff  in  error  supposes  that  the  same 
rule  is  applicable  in  this  case  as  in  the 
ordinary  case  of  the  refusal  of  a  vendee, 
before  any  title  to  the  property  has 
passed  to  him,  to  accept  goods  which  he 
had  previously  agreed  to  buy.  The  au- 
thorities which  have  been  cited,  abund- 
antly show  that  there  the  measure  of 
damages  is  the  difference  between  the 
contract  and  the  market  price,  at  the 
time  of  the  refusal  or  breach."  Ballen- 
tine v.  Robinson,  had  been  cited  at  bar. 
See,  also,  Sedgwick  on  Damages  280 ; 
Story  on  Contracts,  |  845  ;  3  Parsons 
on  Contracts  208. 

It  must  be  admitted  that  Ballentine  t. 
Robinson  and  Bement  v.  Smithf  and  the 
principal  case,  can  only  be  reconciled 
with  what  appears  to  be  the  general 
line  of  the  authorities,  by  saying  that  in 
them,  tender  by  the  vendor,  or  conduct 
amounting  to  an  acceptonce  upon  the 
part  of  the  vendee,  was  considered  to 
have  passed  the  property  in  the  goods  to 
the  latter.  In  the  contract  upon  which 
the  principal  case  was  brought,  the 
plaintiffs*  shop  was  fixed  as  the  place 
of  delivery,  and  it  might  be  argued  that 
the  completion  of  the  carriage,  at  the 
time  and  place  appointed,  amounted  to 
delivery.  But  the  unqualified  position 
laid  down  in  the  rule  that  when  the 
vendee  refuses  to  accept  the  goods  upon 
tender,  the  vendor  may  store  or  retain 
them  and  sue  for  the  contract  price, 
though  adopted  by  Sedgwick  and  Par- 
sons, does  not  seem  borne  out  by  the 
authorities.  H.  G.  W. 
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Supreme  Court  of  the  United  States. 
M.  M.  WELTON  v.  THE  STATE  OF  MISSOURI. 

A  license  tax  required  for  the  sale  of  goods  is  in  effect  a  tax  npon  the  goods 
themseWes. 

A  statnte  of  Mtssoari  which  requires  the  payment  of  a  license  tax  from  persons 
who  deal  in  the  sale  of  goods,  wares  and  merchandise  which  are  not  the  growth, 
prodace  or  manufactare  of  the  state,  by  going  from  place  to  place  to  sell  the  same 
in  the  state,  and  requires  no  such  license  tax  from  persons  selling  in  a  similar 
war  goods  which  are  the  growth,  produce  or  manufacture  of  the  state,  is  in  con- 
flict wicii  the  power  vested  in  Congress  to  regulate  commerce  with  foreign  nations 
BDd  among  the  several  states. 

That  power  was  vested  in  Congress  to  insure  uniformity  of  commercial  regula- 
tion against  discriminating  state  legislation.  It  covers  property  which  is  trans- 
ported as  an  article  of  commerce  from  foreign  countries,  or  among  the  states,  from 
hostile  or  interfering  state  legislation  until  it  has  mingled  with  and  become  a  part 
of  the  general  property  of  the  country,  and  protects  it  even  after  it  has  entered  a 
state  from  any  burdens  imposed  by  reason  of  its  foreign  origin. 

The  inaction  of  Congress  in  prescribing  rules  to  govern  inter -state  commerce  is 
eqniralent  to  its  declaration  that  such  commerce  shall  be  free  from  any  restrictions. 

In  error  to  the  Supreme  Court  of  Missouri.  The  facts  are 
stated  in  the  opinion  of  the  court,  which  was  delivered  by 

Field,  J. — This  case  involves  a  consideration  of  the  validity 
of  a  statute  of  Missouri  discriminating  in  favor  of  goods,  wares 
and  merchandise  which  are  the  growth,  product  or  manufacture 
of  the  state,  and  against  those  which  are  the  growth,  product 
or  manufacture  of  other  states  or  countries,  in  the  conditions 
upon  which  their  sale  can  be  made  by  travelling  dealers.  The 
plaintiff  in  error  was  a  dealer  in  sewing  machines,  which  were  man- 
nfactured  outside  the  state  of  Missouri,  and  went  from  place  to 
place  in  the  state  selling  them  without  a  license  for  that  purpose. 
For  this  offence  he  was  indicted  and  convicted  in  one  of  the  circuit 
courts  of  the  state,  and  was  sentenced  to  pay  a  fine  of  $50,  and 
to  be  committed  until  the  same  was  paid.  On  appeal  to  the  Su- 
preme Court  of  the  state  the  judgment  was  affirmed. 

The  statute  under  which  the  conviction  was  had  declares  that 
wboever  deals  in  the  sale  of  goods,  wares,  or  merchandise,  except 
books,  charts,  maps  and  stationery,  which  are  not  the  growth,  pro- 
duct or  manufacture  of  the  state,  by  going  from  place  to  place  to 
Bell  the  same,  shall  be  deemed  a  pedlar ;  and  then  enacts  that  no 
person  shall  deal  as  a  pedlar  without  a  license,  and  prescribes  the 
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rates  of  charge  for  the  licenses,  these  varying  according  to  the 
manner  in  which  the  business  is  conducted,  whether  by  the  party 
carrying  the  go^ds  himself  on  foot,  or  by  the  use  of  beasts  of  bur- 
den, or  by  carts  or  other  land  carriage,  or  by  boats  or  other  river 
vessels.  Penalties  are  imposed  for  dealing  without  the  license  pre- 
scribed. No  license  is  required  for  selling  in  a  similar  way — by 
going  from  place  to  place  in  the  state — goods  which  are  the  growth, 
product  or  manufacture  of  the  state. 

The  license  charge  exacted  is  sought  to  be  maintained  as  a  tax 
upon  a  calling.  It  was  held  to  be  such  a  tax  by  the  Supreme 
Court  of  the  state ;  a  calling,  says  the  court,  which  is  limited  to 
the  sale  of  merchandise  not  the  growth  or  product  of  the  state. 

The  general  power  of  the  state  to  impose  taxes  in  the  way  of 
licenses  upon  all  pursuits  and  occupations  within  its  limits  is  ad- 
mitted, but  like  all  other  powers  must  be  exercised  in  subordina- 
tion to  the  requirements  of  the  Federal  Constitution.  "Where  the 
business  or  occupation  consists  in  the  sale  of  goods,  the  license  tax 
required  for  its  pursuit  is  in  effect  a  tax  upon  the  goods  themselves. 
If  such  a  tax  be  within  the  power  of  the  state  to  levy,  it  matters 
not  whether  it  be  raised  directly  from  the  goods,  or  indirectly  from 
them  through  the  license  to  the  dealer.  But  if  such  tax  conflict 
with  any  power  vested  in  Congress  by  the  Constitution  of  the 
United  States,  it  will  not  be  any  the  less  invalid  because  enforced 
through  the  form  of  a  personal  license. 

In  the  case  of  Brown  v.  Maryland^  12  Wheaton  425,  444,  the 
question  aroso  whether  an  act  of  the  legislature  of  Maryland  re- 
quiring importers  of  foreign  goods  to  pay  the  state  a  license  tax 
before  selling  them  in  the  form  and  condition  in  which  they 
were  imported,  was  valid  and  constitutional.  It  was  contended 
that  the  tax  was  not  imposed  on  the  importation  of  foreign  goods, 
but  upon  the  trade  and  occupation  of  selling  such  goods  by  whole- 
sale after  they  were  imported.  It  was  a  tax,  said  the  counsel, 
upon  the  profession  or  trade  of  the  party  when  that  trade  was 
carried  on  within  the  state,  and  was  laid  upon  the  same  principle 
with  the  usual  taxes  upon  retailers,  or  innkeepers,  or  hawkers  and 
pedlars,  or  upon  any  other  trade  exercised  within  the  state.  But 
the  court  in  its  decision  replied  that  it  was  impossible  to  conceal 
the  fact  that  this  mode  of  taxation  was  only  varying  the  form  with- 
out varying  the  substance,  that  a  tax  on  the  occupation  of  an  im- 
porter was  a  tax  on  importation,  and  must  add  to  the  price  of  the 
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article  and  be  paid  bj  the  consumer  or  bj  the  importer  himself  in 
like  mariner  as  a  direct  duty  on  the  article  itself.  Treating  the 
extraction  of  the  license  tax  from  the  importer  as  a  tax  on  the 
goods  imported,  the  court  held  that  the  act  of  Maryland  was  in 
coDflict  with  the  Constitution  ;  with  the  clause  prohibiting  a  state, 
without  the  consent  of  Congress,  from  laying  any  impost  or  duty 
on  imports  or  exports,  and  with  the  clause  investing  Congress  with 
the  power  to  regulate  commerce  with  foreign  nations. 

So,  in  like  manner,  the  license  tax  exacted  by  the  state  of  Mis- 
souri from  dealers  in  goods  which  are  not  the  product  or  manu- 
facture of  the  state,  before  they  can  be  sold  from  place  to  place 
within  the  state,  must  be  regarded  as  a  tax  upon  such  goods  them- 
selves. And  the  question  presented  is,  whether  legislation  thus  dis- 
criminating against  the  products  of  other  states  in  the  conditions 
of  their  sale  by  a  certain  class  of  dealers  is  valid  under  the  Con- 
stitution of  the  United  States.  It  was  contended  in  the  state 
courts,  and  it  is  urged  here,  that  this  legislation  violates  that  clause 
of  the  Constitution  which  declares  that  Congress  shall  have  the 
power  to  regulate  commerce  with  foreign  nations  and  among  the 
several  states.  The  power  to  regulate  conferred  by  that  clause 
upon  Congress,  is  one  without  limitation ;  and  to  regulate  com- 
merce is  to  prescribe  rules  by  which  it  shall  be  governed,  that  is, 
the  conditions  upon  which  it  shall  be  conducted ;  to  determine  how 
far  it  shall  be  free  and  untrammeled ;  how  far  it  shall  be  burdened 
by  duties  and  imposts,  and  how  far  it  shall  be  prohibited. 

Commerce  is  a  term  of  the  largest  import ;  it  comprehends  in- 
tercourse for  the  purposes  of  trade  in  any  and  all  its  forms,  in- 
cluding the  transportation,  purchase,  sale  and  exchange  of  com- 
modities between  the  citizens  of  our  country  and  the  citizens  or 
subjects  of  other  countries,  and  between  the  citizens  of  different 
states.  The  power  to  regulate  it  embraces  all  the  instruments  by 
which  such  commerce  may  be  conducted.  So  far  as  some  of  these 
instruments  are  concerned,  and  some  subjects  which  are  local  in 
their  operaaion,  it  has  been  held  that  the  states  may  provide  regu- 
lations until  Congress  acts  with  reference  to  them.  But  where  the 
sabject  to  which  the  power  applies  is  national  in  its  character,  or 
of  such  a  nature  as  to  admit  of  uniformity  of  regulation,  the 
power  is  exclusive  of  all  state  authority. 

It  will  not  be  denied  that  that  portion  of  commerce  with  foreign 
countries  and  between  the  states,  which  consists  in  the  transporta- 


168  WELTON  V.  STATE  OF  MISSOORI. 

tion  and  exchasge  of  cominodities,  ia  of  national  importance  and 
admits  and  requires  uniformity  of  regulation.  The  very  object  of 
investing  tliis  power  in  the  general  government  was  to  insure  this 
uniformity  against  discriminating  state  legislation.  The  depressed 
condition  of  commerce  and  the  obstacles  to  its  growth  previous  to 
the  adoption  of  the  Constitution,  from  the  want  of  some  »ng1e 
controHing  authority,  has  been  frequently  referred  to  by  this  court, 
in  commenting  upon  the  power  in  question.  "  It  was  regulated," 
says  Chief  Justice  Marshall,  in  delivering  the  opinion  in  Brown 
V.  Maryland,  12  Wheaton  422,  444,  "by  foreign  nations  with  a 
single  view  to  their  own  interests,  and  our  disunited  efforts  to 
counteract  their  restrictions  were  rendered  impotent  by  want  of 
combination.  Congress,  indeed,  possessed  the  power  of  making 
treaties,  but  the  inability  of  the  Federal  government  to  enforce 
them  became  so  apparent  aa  to  render  that  power  in  a  great  degree 
useless.  Those  who  felt  the  injury  arising  from  this  state  of  things, 
and  those  who  were  capable  of  estimating  the  influence  of  com- 
merce on  the  prosperity  of  nations,  perceived  the  necessity  of 
giving  the  control  over  this  important  subject  to  a  single  govern- 
ment. It  may  be  doubted  whether  any  of  the  evils  proceeding 
from  the  feebleness  of  the  Federal  government  contributed  more 
to  that  great  revolution  which  introduced  the  present  system,  than 
the  deep  and  general  conviction  that  commerce  ought  to  be  regu- 
lated by  Congress."     12  Wheaton  446. 

The  power  which  insures  uniformity  of  commercial  regulation 
must  cover  the  property  which  is  transported  as  an  article  of 
commerce  from  hostile  or  interfering  legislation,  until  it  has  min- 
gled with  and  become  a  part  of  the  general  property  of  the  country, 
and  subjected  like  it  to  similar  protection,  and  to  no  greater  bur- 
dens. If  at  any  time  before  it  has  thus  become  incorporated  into 
the  mass  of  property  of  the  state  or  nation,  it  can  be  subjected  to 
any  restrictions  by  state  legislation,  the  object  of  investing  the 
control  in  Congress  may  be  entirely  defeated.  If  Missouri  can 
require  a  license  tax  for  the  sale  by  travelling  dealers  of  goods 
which  are  the  growth,  product  or  manufacture  of  other  states  or 
countries,  it  may  require  such  license  tax  as  a  condition  of  their 
sale  from  ordinary  merchants,  and  the  amount  of  the  tax  will  be  a 
matter  resting  exclusively  in  its  discretion. 

The  power  of  the  state  to  exact  a  license  tajE  of  any  amonnt 
being  admitted,  no  authority  would  remain  in  the  United  States  or 
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in  this  court  to  control  its  action,  however  unreasonable  or  oppres- 
sive. Imposts  operating  as  an  absolute  exclusion  of  the  goods 
would  be  possible,  and  all  the  evils  of  discriminating  state  legisla- 
tion, favorable  to  the  interests  of  one  state  and  injurious  to  the 
inierests  of  other. states  and  countries,  which  existed  previous  to 
the  adoption  of  the  Constitution,  might  follow,  and  the  experience 
of  the  last  fifteen  jears  shows  would  follow,  from  the  action  of 
some  of  the  states. 

There  is  a  diflScultj,  it  is  true,  in  all  cases  of  this  character,  in 
drawing  the  line  precisely  where  the  commercial  power  of  Congress 
ends  and  the  power  of  the  state  begins.  A  similar  difficulty  was 
felt  by  this  court  in  Brown  v.  Maryland^  in  drawing  the  line  of 
distinction  between  the  restriction  upon  the  power  of  the  states  to 
lay  a  daty  on  imports  and  their  acknowledged  power  to  tax  per- 
sons and  property,  but  the  court  observed  that,  though  the  two 
were  quite  distinguishable  when  they  did  not  approach  each  other, 
jet,  like  the  intervening  colors  between  white  and  black,  ap- 
proached so  nearly  as  to  perplex  the  understanding,  as  colors  per- 
plexed the  vision  in  marking  the  distinction  between  them,  yet 
that  the  distinction  existed  and  must  be  marked  as  the  cases  arose. 
And  the  court,  after  observing  that  it  might  be  premature  to  state 
any  rule  as  being  universal  in  its  application,  held  that  when  the 
importer  had  so  acted  upon  the  thing  imported  that  it  had  become 
incorporated  and  mixed  up  with  the  mass  of  property  in  the  coun- 
try, it  had  lost  its  distinctive  character  as  an  import  and  become 
subject  to  the  taxing-power  of  the  state,  but  that  while  remaining 
the  property  of  the  importer,  in  his  warehouse  in  the  original  form 
and  package  in  which  it  was  imported,  the  tax  upon  it  was  plainly 
a  duty  on  imports,  prohibited  by  the  Constitution. 

Following  the  guarded  language  of  the  court  in  that  case  we 
observe  here,  as  we  observed  there,  that  it  would  be  premature  to 
state  any  rule  which  would  be  universal  in  its  application  to  de- 
termine when  the  commercial  power  of  the  Federal  government 
over  a  commodity  has  ceased  and  the  power  of  the  state  has  com- 
menced. It  is  sufficient  to  hold  now  that  the  commercial  power 
continues  until  the  commodity  has  ceased  to  be  the  subject  of 
discriminating  legislation  by  reason  of  its  foreign  character. 
That  power  protects  it,  even  after  it  has  entered  the  state,  from 
any  burdens  imposed  by  reason  of  its  foreign  origin.     The  act  of 
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Missouri  encroaches  upon  this  power  in  this  respect,  and  is,  there- 
fore, in  our  judgment,  unconstitutional  and  void. 

The  fact  that  Congress  has  not  seen  fit  to  prescribe  any  specific 
rules  to  govern  inter-state  commerce  does  not  aiTect  the  question. 
Its  inaction  on  this  subject,  when  considered  with  reference  to  its 
legislation  with  respect  to  foreign  commerce,  is  equivalent  to  a 
declaration  that  inter-state  commerce  shall  bo  free  and  untram- 
meled.  As  the  main  object  of  that  commerce  is  the  sale  and 
exchange  of  commodities,  the  policy  thus  established  would  be 
defeated  by  discriminating  legislation  like  that  of  Missouri. 

The  views  here  expressed  are  not  only  supported  by  the  case  of 
Brown  v.  Maryland^  already  cited,  but  also  by  the  case  of  Wood- 
ruff V.  Parham^  8  Wallace  123,  9  Am.  Law  Reg.  N.  S.  25,  and 
State  Freight  Tax,  15  Wallace  232.  In  the  case  of  Woodruff  \. 
Parham,  Mr.  Justice  Miller,  speaking  for  the  court,  after  ob- 
serving with  respect  to  the  law  of  Alabama  then  under  consider- 
ation, that  there  was  no  attempt  to  discriminate  injuriously  against 
the  products  of  other  states  or  the  rights  of  their  citizens,  and 
the  case  was  not,  therefore,  an  attempt  to  fetter  commerce  among 
the  states,  or  to  deprive  the  citizens  of  other  states  of  any  privi- 
lege or  immunity,  said :  "  But  a  law  having  such  operation  would, 
in  our  opinion,  be  an  infringement  of  the  provisions  of  the  Con- 
stitution Avhich  relate  to  those  subjects,  and,  therefore,  void." 

The  judgment  must  be  reversed  and  the  cause  remanded,  with 
directions  to  enter  a  judgment  reversing  the  judgment  of  the  Cir- 
cuit Court  and  directing  that  court  to  discharge  the  defendant. 


Supreme  Court  of  Appeah  of  Virginia, 

FREDERICKSBURG  AND  POTOMAC  RAILROAD  CO.  r.  CITY  OF 

RICHMOND. 

A  grant  in  a  legislative  charter  of  a  railroad  of  a  right  to  fix  its  terminus  at  a 
point  within  the  limits  of  a  municipal  corporation,  to  be  approved  by  the  counril, 
and  the  subsequent  approval  of  the  point  of  terminus  by  the  council,  will  not  be 
taken  to  constitute  an  irrevocable  contract,  or  to  deprive  the  corporation  of  its 
proper  and  legal  control  over  the  use  of  its  streets,  unless  such  is  the  effect  of  an 
express  grant  or  a  necessary  implication  from  the  charter. 

It  is  within  the  ordinary  and  implied  powers  of  a  municipal  corporation  to  repn- 
latc  the  kind  of  vehicles  and  the  speed  at  which  they  may  be  used  in  travcrsinij 
its  streets. 
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Such  rc{^lation  is  a  part  of  the  police  power  of  the  state,  delegated  to  the  mi]ni-> 
ciptl  corporation  as  the  custodian  of  its  streets,  and  is  not  an  exercise  of  eminent 
domain  for  which  compensation  is  to  be  made  to  the  parties  affected. 

Where  the  terminus  of  a  railroad,  within  the  limits  of  a  municipal  corporation, 
was  ooder  its  charter  submitted  to  the  Council  and  approved,  and  subsequently  the 
growth  of  the  city  changed  the  character  of  the  street  whereon  the  terminus  was 
located,  an  ordinance  prohibiting  the  use  of  steam  engines  upon  certain  portions  of 
tiie  street,  including  the  point  where  the  terminus  of  the  railroad  was  located,  was 
held  valid. 

Error  to  the  Circuit  Court  of  the  citj  of  Richmond,  affirming  a  judg- 
ment of  the  Police  Justice  of  said  city,  imposing  a  fine  upon  the  plain- 
tiflfin  error  for  running  its  cars,  propelled  by  steam,  upon  Broad  street^ 
io  violation  of  a  citj  ordinance. 

The  ordinance  was  as  follows : 

"  Be  it  ordained  by  the  Council  of  the  city  of  Hichmond,  that  section 
three  of  an  ordinance  ptisscd  May  13th  1872,  entitled  an  ordinance  to 
regulate  the  use  of  Broad  street  by  the  Biohmond,  Fredericksburg  and 
Potomac  Railroad  Company,  be  amended  and  re-ordained  so  as  to  read 
ns  follows :  *  Sect.  3.  That  on  and  after  the  1st  day  of  January  1874, 
110  car,  engine,  carriage,  or  other  vehicle,  of  any  kind,  belonging  to  or 
used  by  the  Richmond,  Fredericksburg  and  Potomac  Railroad  Company, 
shall  be  drawn  or  propelled  by  steam  upon  that  part  of  the  railroad  or 
railway  track,  on  Broad  street,  east  of  Belvidere  street,  in  said  city. 
The  penalty  for  failing  to  comply  with  this  section  shall  be  not  less  than 
one  hundred,  nor  more  than  five  hundred  dollars  for  each  and  every 
offence,  to  be  recovered  before  the  Police  Justice  of  the  city  of  Rich- 
mond/ " 

The  plaintiff  in  error  (the  railroad  company)  admitted  the  violation 
of  this  ordinance,  but  contended  that  it  was  invalid,  because  in  violation 
of  its  chartered  rights. 

The  opinion  of  the  court  was  delivered  by 

Christian,  J. — The  legislature,  by  an  act  providing  a  charter  for 
the  city  of  Richmond,  approved  May  2:1th  1870,  vested  in  the  Council 
of  said  city,  the  power  *^  To  prevent  the  cumbering  of  streets,  avenues, 
walks,  publio  squares,  lanes,  alleys  or  bridges,  in  any  manner  whatso- 
ever;'' and  the  power  '*  To  determine  and  designate  the  route  and  grade 
of  any  railroad  to  be  laid  in  said  city,  and  to  restrain  and  regulate  the 
rate  of  speed  of  locomotives,  engines  and  cars,  upon  the  railroads  within 
said  city,  and  may  wholly  exclude  said  engines  or  cars  if  they  please, 
provided  no  contract  may  be  thereby  violated." 

It  is  insisted  by  the  counsel  for  the  railroad  company,  that  this  provi- 
sion of  the  charter  of  the  oity  of  Richmond  cannot  be  executed  against 
it,  because  it  is  excluded  from  its  operation  by  the  proviso,  inasmuch 
as,  by  its  charter,  it  has  the  right  by  contract  for  ever,  and  under  all 
circumstances,  to  run  its  cars  by  steam  through  the  whole  length  of 
Broad  street,  to  its  depot  and  terminus,  at  the  corner  of  Eighth  and 
Broad  streets. 

The  question,  therefore,  we  have  to  determine,  is  whether  the  ordi* 
Dance  of  the  City  Council  ia  void  and  iuvalidi  because  it  is  in  violatioa 
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of  the  chartered  rights  of  the  said  railroad  company,  and  therefore 
violates  the  obligation  of  the  contract  between  the  state  and  the  said 
railroad  company,  as  evidenced  and  declared  by  said  charter  of  incor- 
poration. 

We  are,  therefore,  called  upon  to  examine  carefully  the  provisions  of 
that  act,  and  to  determine  whether  the  state  has  by  an  ever-continuing 
contract  committed  itself  for  all  time  to  this  railroad  company,  to  run 
its  cars  propelled  by  steam  through  the  heart  of  the  capital  city  of  the 
Commonwealth,  and  through  the  most  important  and  populous  street  of 
that  city,  without  regard  to  the  safety,  comfort  and  convenience  of  its 
citizens,  and  without  regard  to  the  general  prosperity  and  welfare  of  the 
whole  city. 

The  Richmond,  Fredericksburg  and  Potomac  Railroad  Company  was 
incorporated  by  an  act  of  the  legislature  of  this  state,  passed  February 
25th  1834. 

This  act  provided  that,  under  the  direction  of  certain  persons,  therein 
named,  books  should  be  opened  at  Richmond,  Fredericksburg,  and 
other  places,  ''  for  the  purpose  of  receiving  subscriptions  to  the  amount 
of  seven  hundred  thousand  dollars,  in  shares  of  one  hundred  dollars 
each,  to  constitute  a  joint  capital  stock,  for  the  purpose  of  making  a 
railroad  from  some  poiut  within  the  corporation  of  Richmond,  to  be  ap- 
proved by  the  Common  Council,  to  some  point  within  the  corporation 
of  Fredericksburg,  and  for  the  purpose  of  extending  the  same,  should 
the  company  hereby  incorporated,  at  the  commencement  of  the  work,  or 
at  any  time  afterwurds,  deem  it  advisable  to  do  so,  from  its  termination 
within  the  town  of  Fredericksburg  to  the  Potomac  river,  or  some  creek 
thereof,  and  for  providing  everything  convenient  and  necessary  for  the 
purpose  of  transportation  on  the  same."     Sess.  Acts  1834. 

The  only  other  section  of  the  act  (which  comprises  thirty-eight  sec- 
tions) necessary  to  be  referred  to,  is  the  twenty- fourth  section,  which  is 
as  follows : 

"  Sect.  24.  The  president  and  directors,  or  a  majority  of  them,  shall 
have  power  to  purchase  with  the  funds  of  the  said  company,  and  place 
on  the  railroad  constructed  by  them  under  this  act,  all  machines, 
wagons,  vehicles,  carriages,  and  teams  of  any  description  whatsoever, 
which  they  may  deem  necessary  and  proper  for  the  purposes  of  trans- 
portation." 

These  are  the  two  sections  of  the  act  upon  which  the  railroad  com- 
pany relies  to  show  that  the  ordinance  of  the  City  Council  is  void  and 
invalid  as  to  it,  because  they  create  a  contract,  which  is  perpetual, 
with  the  state,  permitting  them  to  run  their  engines  for  all  time  on 
Broad  street.  These  two  sections  will  be  considered  more  particularly 
presently. 

The  record  further  shows  that,  on  the  22d  of  December  1834,  at  a 
meeting  of  the  president  and  directors  of  the  Richmond  and  Ferdericks- 
burg  Railroad  Company,  the  following  preample  and  resolutions  were 
adopted : 

^^  Whereas,  by  the  act  incorporating  this  company,  it  is  requisite  that 
the  point  at  which  this  railroad  terminates,  within  the  corporation  of 
Richmond  should  be  approved  by  the  Common  Council,  and  it  appears 
to  the  board  most  expedient  to  conduct  the  same  from  the  Richmond 
turnpike  along  H.  street  (now  Broad  street),  to  a  point  at  or  near  the 
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intersection  of  the  said  street  and  Eighth  street,  and  for  the  present  to 
terminate  the  same  by  suitable  connections  with  the  contemplated  ware- 
houses and  workshops  of  the  company  on  lots  Nos.  477,  478,  purchased 
by  them  from  John  Heth.  Therefore,  be  it  resolved,  that  the  approba- 
tion of  the  City  Council  be  requested  to  the  above  plan.  Resolved, 
that  the  president  causd  a  copy  of  the  foregoing  resolutions  to  be  trans- 
mitted to  the  City  Council." 

In  response  to  these  resolutions  of  the  president  and  directors  of  the 
Richmond^  Fredericksburg  and  Potomac  Railroad  Company,  the  City 
Council,  on  the  23d  of  December  1884,  adopted  the  following  preamble 
and  resolution  : 

"  Whereas,  by  a  resolution  of  the  president  and  directors  of  the  Rich- 
mond, Fredericksburg  and  Potomac  Railroad  Company,  submitted  to 
the  Common  Council,  it  appears  that  it  is  deemed  most  expedient  by 
the  president  and  directors  to  conduct  the  said  railroad  from  the  Rich- 
mond turnpike  along  H.  street,  to  a  point  at  or  near  the  intersection  of 
said  street  and  Eighth  street,  and  for  the  present  to  terminate  the 
same  by  suitable  connections  with  the  contemplated  warehouses  and 
workshops  of  the  company,  on  lots  Nos.  477,  478,  purchased  by  them 
from  John  Heth.  Resolved,  that  the  Common  Council  do  approve  the 
proposed  location  of  the  said  railroad,  and  the  present  termination  of  the 
same  as  described  in  the  foregoing  resolution,  and  authorize  the  prosecu- 
tion of  the  said  work  within  the  limit  of  the  city,  on  the  above  location, 
provided  that,  in  locating  the  said  railroad,  no  injury  shall  be  done  to 
the  water-pipes,  now  laid  in  and  along  said  street ;  provided,  further, 
that  the  corporation  of  Richmond  shall  not  be  considered  as  hereby  part- 
ing with  any  power  or  chartered  privilege  not  necessary  to  the  said  rail- 
road company  for  constructing  said  railroad,  and  connecting  the  same 
with  the  depot  of  said  company  within  the  limits  of  the  city.'' 

These  proceedings  of  the  City  Council,  and  the  two  sections  of  the  net 
of  incorporation  above  quoted,  constitute  the  foundation  of  the  claim,  on 
the  part  of  the  railroad  company,  of  a  perpetual  and  irrepealable  con- 
tract between  the  state  and  that  company,  by  which,  for  all  time  and 
under  all  circumstances,  they  may  run  their  cars,  propelled  by  steam, 
throuQ^h  one  of  the  principal  and  most  populous  streets  of  the  capital 
city  of  the  Commonwealth. 

It  will  be  conceded,  that  if  such  contract  exists  at  all,  it  originated 
in  the  two  sections  of  the  act  of  incorporation  and  proceedings  thereun- 
der above  quoted.  These,  therefore,  require  a  careful  and  candid  con- 
sideration. 

It  is  apparent  that,  by  the  first  section  of  the  act  incorporating  the 
railroad  company,  the  legislature  delegated  to  the  City  Council  of  Rich- 
mond the  power  to  select  the  terminal  point  within  the  corporate  limits 
of  the  city ;  and  under  this  act  the  railroad  company  could  only  locate 
its  terminus  at  such  point  within  the  city  of  Richmond  as  should  be 
approved  by  the  City  Council. 

This  plain  construction  of  the  first  section  is  recognised  and  acted 
upon  by  the  president  and  directors  of  the  railroad  company,  when  they 
declare,  in  the  resolutions  adopted  by  them,  and  sent  to  the  City  Coun- 
cil, that  "  it  is  requisite  that  the  point  at  which  the  railroad  terminates 
within  the  corporation  of  Richmond  should  be  approved  by  the  City 
Council"       /  .    . 

.  And  the  City  Council;  in  approving  the  terminal  point  suggested  by 
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the  president  and  directors  of  the  Richmond^  Fredericksburg  and  Poto- 
niuc  Kuiiroad  Company,  adopted  it  (the  intersection  of  £ighth  and  Broad 
streets)  as  the  (then)  *'  present  termination  of  the  same/'  and  upon  the 
express  condition  ''  that  the  corporation  of  Richmond  shall  not  be  con- 
sidered as  hereby  parting  with  any  power  or  chartered  privilege  not 
necessary  to  the*  railroad  company  for  constructing  said  railroad,  and 
connecting  the  same  with  the  depot  of  said  company,  within  the  limits 
of  the  city." 

Upon  this  construction  of  the  first  section,  and  with  these  plainly  ex- 
pressed conditions,  asserting  in  emphatic  terms  the  chartered  powers 
and  privileges  of  the  corporation  of  the  city  of  Richmond,  the  railroad 
company  adopted  the  corner  of  £ighth  and  Broad  streets  as  the  terminal 
point  within  the  city  of  Richmond,  from  which  they  should  build  their 
road,  and  on  which  they  built  their  depot  and  warehouses,  &c 

In  the  resolutions  approving  the  terminal  point  (without  which  ap- 
proval the  railroad  company  could  not  have  commenced  their  work 
beginning  within  the  corporation  of  Richmond)  we  find  the  express  and 
positive  reservation  of  all  the  chartered  rights  and  powers  of  the  muni- 
cipality. These  included  an  absolute  and  entire  control  over  the  streets 
of  the  city,  excepting  only  the  privilege  to  the  railroad  company  of  con- 
structing and  connecting  their  road  with  the  depot  on  Broad  street. 
Not  a  syllable  is  recorded  about  the  mode  or  manner  of  transportation — 
whether  by  horse-power  or  steam — the  entire  regulation  of  that  subject 
being  reserved  to  the  corporation  with  the  rest  of  its  chartered  powers. 

It  is  argued,  however,  that  the  twenty-fourth  section  of  the  act  of  in- 
corporation above  quoted,  giving  to  the  company  the  power  *'  to  purchase 
and  place  upon  their  road  all  machines,  vehicles,  &c.,  of  any  description 
whatsoever,  which  they  may  deem  necessary  and  proper  for  the  purposes 
of  transportation/'  confers  upon  the  company  the  authority  to  run  loco- 
motives within  the  city  limits.  This  reasoning  is  altogether  inconclu- 
sive and  illogical.  If  the  assent  of  the  City  Council  had  been  absolute 
and  unconditional,  this  view  would  not  have  been  sound.  It  is  manifest 
that  the  twenty>fourth  section  is  a  general  provision  extending  to  the 
whole  road.  The  road  passes  through  the  counties  of  Henrico,  Hanover, 
Caroline,  and  Spot tsyl van ia.  The  legislature  did  not  require  these 
counties  to  give  their  assent  to  the  construction  of  the  road,  because 
these  counties  have  no  chartered  rights  and  privileges,  and  in  these 
counties  the  railroad  company  acquired  not  only  a  right  of  way,  but  an 
absolute  right  of  property  in  their  road,  and  necessary  property  acquired 
in  those  counties,  because,  as  empowered  by  their  charter  they  con- 
demned the  lands  of  individuals  for  their  purposes,  and  paid  them  an 
equivalent  in  money ;  but  the  legislature  did  require  the  assent  of  the 
city  authorities  before  the  company  could  lawfully  pass  its  boundaries. 
Within  the  limits  of  the  city  of  Richmond  all  the  right  which  this 
company  acquired  was  the  right  of  way  over  the  street  for  transportation 
of  passengers  and  freight.  This  right  was  subject  to  the  right  inherent 
in  the  municipal  authorities  to  control  the  use  of  the  streets  and  to  pro- 
tect the  safety,  comfort,  and  general  welfare  of  the  citizens  of  the  muni- 
cipality. The  general  right,  therefore,  to  use  machines  on  their  road, 
as  provided  in  the  twenty-fourth  section,  does  not  embrace  the  right, 
against  the  consent- of  the  city  authorities,  to  use  locomotives  on  one  of 
the  principal  and  most  populous  streets  of  the  city. 

It  is  worthy  of  remark,  that  the  City  Council  have,  ever  since  the 
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Approval  of  the  terminal  point  in  1839,  constantly  asserted  their  right 
to  prohibit  the  introduction  of  steam  engines  into  the  city.  In  1845, 
after  much  contention  for  years  on  the  subject  between  the  railroad 
company  and  the  city  authorities,  on  motion  of  Mr.  Wickham,  one  of  the 
most  distinguished  citizens,  as  well  as  one  of  the  most  learned  lawyers 
of  the  city,  the  following  resolution  prepared  by  him  was  adopted  by  the 
City  Council : 

"  Resolved,  that  the  Council  of  the  city  of  Richmond  not  only  main- 
tains its  right  to  prohibit  the  use  of  locomotives  within  the  city  whenso- 
ever it  shall  appear  expedient  to  do  so,  but  in  contradiction  to  ull  allega- 
tion to  the  contrary,  they  do  most  positively  deny  all  responsibility  to 
indemaify  the  railroad  company  for  any  such  exercise  of  its  legitimate 
powers.  They  admit  no  other  right  in  this  respect  on  the  part  of  that 
company  but  to  a  favorable  and  indulgent  consideration — a  claim  which, 
from  its  nature  becomes  less  and  less  the  longer  it  is  favored.'' 

Up  to  the  present  time,  the  City  Council  have  repeatedly  and  con- 
stantly asserted  their  right  to  prohibit  the  use  of  locomotives  within 
the  city  limits,  which  they  might  or  might  not  exercise  in  their  own 
discretion,  according  as  the  safety  and  welfare  of  the  citizens  should 
require. 

This  right  was  as  firmly  maintained  and  confidently  asserted  under 
'  the  general  chartered  powers,  and  the  rights  inherent  in  every  municipal 
corporation  to  guard  and  protect  the  safety  of  the  citizens,  and  to  regu- 
late the  use  of  the  streets  of  the  city,  from  the  very  inception  of  the 
construction  of  the  railroad,  as  it  is  now  when,  by  the  amended  charter 
above  referred  to,  special  power  is  conferred  upon  tho  City  Council  to 
rcgalate  the  rate  of  speed  of  locomotives,  engines  and  cars  upon  the 
railroads  within  the  city,  and  to  wholly  exclude  said  engines  and  cars 
if  they  please,  **  provided  no  contract  will  be  thereby  violated." 

But  the  railroad  company  confidently  rely  upon  this  proviso,  and  it  is 
earnestly  argued  that  the  adoption  by  the  legislature  of  this  proviso  was 
a  recognition  of  the  claim  of  the  railroad  company  to  run  their  locomo- 
tives on  Broad  street  for  all  time.  This  pretension  is  unreasonable  and 
illogical.  The  only  fair  and  legitimate  inference  to  be  drawn  from  tho 
adoption  of  this  proviso  is,  that  the  legislature,  aware  of  the  controversy 
between  the  city  authorities  and  the  railroad  company  on  this  subject, 
left  it  as  an  open  question  for  tho  courts  to  decide  whether  the  chartered 
powers  and  privileges  of  the  corporation  of  Richmond  had  been  so 
modified  and  restricted  by- the  act  incorporating  the  Richmond,  Freder- 
icksburg and  Potomac  Railroad  Company  as  to  deprive  the  corporate 
authorities  of  the  right  to  prohibit  the  company  from  running  steam- 
engines  on  the  streets  of  the  city.  This  question  was  not  intended  to 
be  decided  by  the  legislature,  but  was  reserved  as  a  judicial  question. 
The  legislative  declaration  by  the  amended  charter  was  simply  that  the 
City  Council  should  have  power  to  regulate  the  speed  of  locomotives, 
and  remove  them  altogether,  if  in  so  doing  no  contract  was  violated; 
wd  the  question  as  to  the  violation  of  the  contract  rights  of  the  com- 
pany is,  by  that  proviso,  submitted  to  judicial  determination ;  and  that 
lithe  main  question  now  submitted  to  this  court. 

Now  it  must  be  borne  in  mind  that  when  the  net  incorporating  the 
Richmond,  Frcderieksbnrg:  and  Potom?»c  Railroad  Company  was  pas.sed 
h  ^^  legislature  in  1839,  the  charter  of  the  city  of  Eichmond  was 
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then  ID  existence,  and  certainly  none  of  the  proviHiona  of  that  charter 
were  repealed  bj  the  adoption  of  the  ftct  incorporating  the  railroad  oom- 
panj.  bnt  remained  in  full  force  and  effect.  Ry  the  charter  of  the  city 
the  corporate  authorities  are  invested  nith  the  power  to  "  make  and 
establish  such  by-Uwa,  rules  and  ordinances,  not  contrary  to  the  cnnaii- 
tution  or  laws  of  the  Common  wealth,  as  shall  hy  them  be  thought  neces- 
sary for  the  good  ordering  and  government  of  such  persons  as  shall  from 
time  to  time  reside  within  the  limits  of  said  city  and  corporation,  or 
shall  be  concerned  in  interest  therein."  Not  only  were  they  invested 
with  these  chartered  rights,  specifically  conferred  by  the  terms  of 
charter,  but  with  all  these  powers  and  privileges  which  by  law  are  inhe- 
rent in  every  municipal  corporation,  to  guard  the  safety  and  promote  the 
comfort  and  welfare  of  the  citisens  of  the  corporation. 

The  railroad  company  accepted  their  charter,  not  only  subject  to  eiist- 
ing  laws  and  chartered  corporate  powers  vested  in  the  corporalioa  of 
Bichmond,  but  they  adopted  the  terminal  point  of  their  road  within  the 
corporate  limit  approved  by  the  City  Council  with  the  express  reserTs- 
tion,  "  that  the  corporation  of  Richmond  shall  not  be  considered  as 
parting  with  any  power  or  chartered  privilege  not  necessary  to  the  rail- 
road company  for  constructing  the  said  road,"  &c. 

It  is  conceded,  that  a  charter  granted  to  a  corporation  by  the  Elate 
may  be,  according  to  its  terms,  a  contract  between  the  stAte  sod  corpora- 
tion, the  obligation  of  which  cannot  be  impaired  by  subsequent  legisla- 
tion, but  at  the  same  time,  while  this  is  conceded,  it  is  also  certainly 
true,  that  corporations,  like  natural  persons,  are  subject  to  remedial 
legislation  and  amenable  to  general  laws.  Private  corporations,  even 
without  any  express  reservation  of  the  powers  over  them  by  the  legisla- 
ture in  their  charters,  are  subject,  like  individuals,  to  be  restrained, 
limited,  and  controlled  in  the  exercise  of  their  powers,  by  such  taws  as 
the  legislature  may  pass,  based  npon   the  principles  of  safety  to  the 

It  is  well  settled,  and  cannot  now  he  disputed,  that  the  legislatnre 
may  control  the  action,  prescribe  the  functions  and  duties  of  corpora- 
tions, and  impose  restraints  upon  them,  to  the  same  extent  as  upon 
natural  persons,  subject  of  course  to  the  limitation  of  not  impairing  the 
obligation  of  contracts  made  between  the  corporation  and  the  stste. 
See  RedGeld  on  Railways  428  and  notes,  and  cases  there  cited. 

A  corporation,  in  the  language  of  Chief  Justice  Marshall,  in  Dart- 
mouth GilUge  V.  Woodward,  4  Wheat.  618,  "  is  the  mere  creature  of 
the  law;  it  possesses  only  those  properties  which  the  charter  of  its  crea- 
tion confers  upon  it,  either  expressly  or  as  incidental  Vo  its  very  exist- 
ence  ;"  and  as  was  expressed  by  the  same  great  judge,  in  Providerict 
Bank  V.  Biltin(ft.i  Pet.  514,  "  any  privileges  which  may  exempt  s 
corporation  from  the  burdens  common  to  individuals,  do  not  flow  neces- 
sarily from  the  charter,  but  must  be  expressed  in  it,  or  they  do  not 

A  cardinal  rule,  in  the  interpretation  of  charters  of  in  corpora tion.  is 
thus  laid  down  by  Mr.  Justice  Grier,  in  Richmond  Railvjty  Company 
V.  Louita  Railway  Company,  13  How.  71,  "Public  grants  are  to  be 
construed  strictly,  and  any  ambiguity  in  the  terms  of  the  grant  masl 
operate  against  the  corporation,  and  in  favor  of  (he  pnhlio,  and  the  cor- 
poration CBD  claim  nothing  but  what  is  clearly  given  by  the  act." 
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In  Ch<trle9  River  Bridge  v.  Warren  Bruise,  11  Peters  548,  Chief 
Justice  Taney,  enforcing  the  same  rule,  said, ''  The  continued  existence 
of  a  government  would  be  of  no  great  value  if,  by  implications  and  pre- 
sumptions it  was  disarmed  of  the  powers  necessary  to  accomplish  the 
en(is  of  its  creation,  and  the  functions  it  was  designed!  to  perform  trans- 
ferred to  privileged  corporations;"  and  this  eminent  jurist  concludes 
his  discussion  of  the  subject  by  the  declaration,  *^  that  no  claim  in  any 
way  abridging  the  most  unlimited  exercise  of  the  legislative  power  over 
persons  natural  or  artificial  can  be  successfully  asserted  except  upon  the 
basis  of  an  express  grant,  in  terms  or  by  necessary  implication." 

Applying  these  rules  of  law  and  canons  of  interpretation  to  the  charter 
of  the  Richmond,  Fredericksburg  and  Potomac  Railroad  Company,  it  is 
clear  that  there  is  nothing  iu  the  privileges  and  franchises  conferred  by 
that  charter  which  prevents  the  legislature,  either  of  itself,  or  through  a 
municipal  corporation  to  which  it  has  delegated  its  authority,  from  pre- 
scribing rules  and  regulations  for  the  exercise  of  these  privileges  and 
franchises.  And  it  is  equally  clear  that  the  authority  granted  in  the 
charter  of  incorporation  to  construct  a  road  *'  from  a  point  within  the 
corporation  of  Richmond,  to  be  approved  by  the  City  Council,  to  a  point 
within  the  corporation  of  Fredericksburg,"  and  the  authority  to  place 
upon  said  road  machines  and  other  vehicles  necessary  for  the  purposes 
of  transportation,  do  not  constitute  a  contract,  by  which  the  said  com- 
pany may,  for  all  time,  run  their  engines  upon  Broad  street,  within 
the  corporation  of  Richmond,  and  which  perpetually  prohibits  legisla- 
tive interference  and  control.  Nor,  upon  the  most  liberal  rules  of  inter- 
pretation, can  it  bo  said,  that  the  charter  has  conferred  such  extraordi- 
nary and  unlimited  powers  upon  this  corporation,  either  **  by  express 
grant  in  terms  or  by  necessary  implication."  Certainly  there  is  no  such 
express  grant  in  the  charter  of  incorporation.  It  cannot  be  implied  from 
the  fact  that  one  of  its  terminal  points  is  to  be  within  the  corporate 
limits  of  Richmond.  The  power  to  lay  its  track  and  move  its  cars 
through  one  of  the  streets  of  the  city  does  not  necessarily  imply  the 
power  to  move  them  by  steam ;  nor  does  the  authority  to  use  st^am 
engines  on  their  road  necessarily  imply  a  perpetual  grant  for  all  time  to 
run  steam  engines  through  the  most  populous  streets  of  the  city. 

To  give  to  thB  charter  such  an  interpretation  would  be  to  hold  not 
only  that  the  legislature  had  deliberately  violated  the  chartered  rights 
of  the  principal  and  capital  city  of  the  Commonwealth,  by  depriving  it 
of  the  power  to  protect  the  public  safety  and  promote  the  public  welfare, 
but  that  the  legislature  had  tied  its  own  hands,  and  placed  this  corpora- 
tion above  and  beyond  the  reach  of  the  law.  Before  we  can  reach  such 
a  conclusion  we  must  see  in  the  charter  itself,  either  an  express  grant 
in  terms,  or  one  which  arises  from  the  most  patent  and  necessary  impli- 
cation. Seeing  neither,  I  am  forced  to  the  conclusion  that  it  was  com- 
petent for  the  legislature  to  confer  upon  the  City  Council  the  power  *^  to 
regulate  the  rate  of  speed  of  locomotives,  engines  and  cars  upon  the  rail- 
roads within  the  city  of  Richmond,  and  to  wholly  exclude  said  engines 
if  they  please,"  and  that  the  ordinance  passed  in  conformity  with  this 
i^  is  valid. 

Nor  do  I  perceive  that  this  ordinance  is  unreasonable  and  oppressive, 
and  for  that  reason-,  as  was  argued  by  the  learned  counsel  for  the  plain- 
tiff in  error,  ought  to  be  set  aside. 

Vol.  XXIV.— 23 
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This  company  was  chartered  more  than  forty  years  ago.  At  that 
time,  much  of  what  is  now  known  as  Broad  street  was  a  mere  turnpike, 
neither  graded  nor  paved,  with,  scattered  here  and  there,  houses  od  each 
side.  It  is  now  one  of  the  most  attractive  and  populous  streets  in  the 
city ;  it  heing  th^  most  level  and  the  widest  street,  and  one  most  foo- 
venient  to  that  part  which  contains  the  largest  number  of  private  resi- 
dences. Broad  street  has  now  become  the  principal  street,  for  the  shops 
and  retail  business  of  this  city.  There  is  not  only  on  this  street  a  large 
and  constantly  growing  resident  population,  but  crowds  are  attracted  to 
it  every  day,  and  all  hours  of  the  day,  from  all  parts  of  the  city,  espe- 
cially ladies  and  children,  from  the  fact  that  this  street  has  now  become 
the  great  mart  for  supplying  the  wants  of  families,  in  the  varied  aud 
multiform  retail  business  necessary  to  meet  the  wants  of  a  populous  and 
growing  city. 

It  is  not  therefore  "unreasonable"  that  the  City  Council  should,  uq- 
iler  this  change  of  circumstances,  prohibit  the  use  of  steam  engines  oa 
this  street. 

The  voluminous  evidence  taken  in  this  case  not  only  shows  that  these 
locomotives  have  had  the  effect  to  injure  the  business  and  general  pros- 
perity of  this  principal  street,  and  consequently  of  the  whole  city,  but 
it  is  also  proved  that,  notwithstanding  the  great  care  and  watchi'uluess 
with  which  this  railroad  has  been  managed,  the  use  of  steam  power  has 
been  the  occasion  of  many  fearful  accidents. 

And  under  the  general  police  power  inherent  in  every  muuicipal  cor- 
poration (independent  of  the  special  powers  conferred  by  the  legislature, 
*'  to  regulate  the  rate  of  speed"  of  their  engines,  "  or  to  remove  them 
if  they  please")  the  City  Council  might  well  exercise  this  authority. 
This  general  police  power  existing  in  the  legislature  is  transferred  to 
every  muuicipal  corporation,  to  be  exercised  by  it  for  the  protection  of 
the  safety  and  general  welfare  of  the  citizens  of  such  corporation  ;  and 
in  the  exercise  of  such  authority  the  municipal  legislature  (the  City 
Council)  must  of  necessity  be  invested  with  a  very  large  discretion.  See 
Ogden  v.  Sanders,  12  Wheat.  270;  Forbes  v.  Hamburg^  2  Grant  (Pa.) 
29 1  ;  St.  Louis  v.  Weber,  44  Mo.  547  ;  Commonwealth  v.  Robertson^  5 
Cush.  442. 

As  was  said  by  Mr,  Justice  Barbour,  in  City  of  New  York  v.  Mihe^ 
11  Peters  139,  in  speaking  of  the  general  police  power  of  a  state  :  "By 
Tirtue  of  this  it  is  not  only  the  right,  but  the  bounden  and  soloma 
duty  of  a  state  to  advance  the  safety,  happiness  and  prosperity  of  its 
people,  and  provide  for  its  general  welfare  by  any  and  every  act  of  legis- 
lation which  it  may  deem  to  be  conducive  to  these  ends,  where  the 
power  over  the  particular  subject  or  the  manner  of  it<s  exercise  is  not  sur- 
rendered or  restrained.  All  those  powers  which  relate  to  merely  municipal 
(legislation,  or  what  may,  perhaps,  more  properly  be  called  internal  police, 
ure  not  thus  surrendered  or  restrained;  and  consequently  in  relation  to 
these  the  authority  of  the  state  is  complete,  unqualified  and  exclusive. 

This  police  power,  says  Chief  Justice  Redfield,  in  Jliorpe  v.  Koilr 
road  Co.,  27  Verm.  149,  *'  extends  to  the  proteetion  of  the  lives,  hmb?, 
health,  comfort  and  quiet  of  all  persons,  and  the  protection  of  all  property 
within  the  state.  It  must,  of  course,  be  within  the  range  of  legislative 
action  to  define  the  mode  and  manner  in  which  every  one  may  so  use 
his  own  as  not  to  injure  others." 
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The  same  eminent  judge  and  author  say?)  in  his  valuable  work  on  the 
Law  of  Railways :  *^  There  are  confessedly  certain  essential  franchises 
of  such  corporations  (railroad  companies)  which  are  not  subject  to  legis* 
lative  control;  and  at  the  same  time  it  cannot  be  doubted  that  these 
artificial  beings  or  persons,  the  creations  of  the  law,  are  equally  subject 
t^  legislative  control,  and  in  the  same  particulars  precisely  as  natural 
persons.  Railroads — so  far  as  the  regulation  of  their  own  police  affect- 
ing the  public  safety,  both  as  to  life  and  property,  and  also  the  general 
police  power  of  the  state  as  to  their  unreasonable  disturbance  of,  and 
interference  with,  other  rights,  either  by  noise  of  their  engines  in  places 
of  public  concourse,  as  in  the  streets  of  a  city,  or  damage  to  property, 
either  in  public  streets  or  highways — there  can  be  no  question  whatever 
are  subject  to  the  right  of  legislative  control  :**  2  Redf.  on  Railw.,  §  232. 
And  again,  referring  to  the  case  of  Buffalo  and  Niagara  Falls  Railway 
V.  City  of  Buffalo,  5  Hill  (N.  Y.)  109,  the  author  says  :  "  It  has  been 
held  that  a  statute  giving  power  to  a  Common  Council  of  a  city  to  regu- 
late  the  running  of  cars  within  the  corporate  limits  authorizes  the 
adoption  of  an  ordinance  entirely  prohibiting  the  propelling  of  cars  by 
steam  through  any  part  of  the  city.  We  should  entertain  no  doubt  of 
the  right  of  the  municipal  authorities  of  a  city  or  large  town  to  adopt 
such  an  ordinance  without  any  special  legislative  sanction,  by  virtue  of 
the  i^eneral  supervision  which  they  have  over  the  police  of  their  re- 
Bpcetive  jurisdictions."  Such  must  have  been  the  opinion  of  the  court 
in  the  case  last  referred  to.  Nelson,  Chief  Justice,  says  :  *^  A  train  of 
cars  impelled  by  the  force  of  steam  through  a  populous  city  may  expose 
the  inhabitants  and  all  who  resort  to  it,  whether  for  business  or  pleasure,  to 
unreasonable  perils ;  so  much  so  that,  unless  conducted  with  more  than 
human  watchfulness,  the  running  of  the  cars  (in  that  mt)dc)  may  wt'll 
he  regarded  as  a  public  nuisance  :"  Id.,  §  250,  p.  646. 

In  Pierce  on  American  Railroad  Law,  the  doctrine  on  this  subject  is 
thus  succinctly  and  clearly  laid  down  under  the  head  of  Police  Laws : 
*'  A  railroad  company,  although  no  power  is  reserved  to  amend  or  repeal 
its  charter,  is  nevertheless  subject,  like  individuals,  to  such  police  laws 
as  the  legislature  may  from  time  to  time  enact  for  the  protection  and 
safety  of  citizens  and  the  general  convenience  and  good  order.  These 
laws,  although  imposing  liabilities  and  duties  on  the  company  other  than 
those  contained  in  its  charter,  or  existing  when  it  was  granted,  do  not 
impair  the  obligations  of  the  contract  implied  therein. 

^*  Its  property  and  essential  franchises  are  indeed  protected  by  the 
Constitution,  but  the  company  itself  is  not  thereby  placed  above  the 
laws.  It  seems  not  to  have  been  the  design  of  that  instrument  to  dis- 
arm the  states  of  the  power  to  pass  laws  to  protect  the  lives,  limbs, 
health  and  morals  of  citizens,  and  to  regulate  their  conduct  towards  each 
other.  Such  laws  may  incidentally  impair  the  value  of  franchises  or 
of  rights  held  under  contracts,  but  they  are  passed  diverso  intuitu^  and 
are  not  within  the  constitutional  inhibition." 

Without  multiplying  authorities  on  this  point,  I  will  simply  refer  to 
the  following  cases :  Vanderhilt  v.  Adams,  7  Cowen  349  ;  Cowles  v. 
M'lyorof  N.  K,  Cowen  585;  Bahn  v.  Boston,  12  Pick.  194;  10  Barb. 
245;  45  Me.  560;  5  Hill  209. 

But  it  is  insisted  by  the  learned  and  able  counsel  for  the  appellants, 
that  the  ordinance  of  the  City  Council  complained  of  takes  from  the 
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company  one  of  ite  essential  franchises,  and  serioasly  affects  tbeir 
rights  of  property  without  compensation,  and  is  therefore  void  and 
invalid. 

It  has  already  heen  shown  that,  upon  a  fair  construction  of  the  char- 
ter of  the  Richmond,  Fredericksburg  and  Potomac  Railroad  Company, 
there  was  no  contract,  either  express  or  implied,  hy  v/hich  the  state 
bound  itself,  for  all  time  and  under  all  circumstances,  to  permit  the  com- 
pany to  run  its  locomotives  through  the  streets  of  the  city,  and  that  the 
ordinance  violated  no  contract  rights  of  the  company. 

Does  it  violate  any  essential  i'ranchises,  and  does  it  appropriate  any 
property  of  the  company  ?  Clearly  not.  The  ordinance  does  not  pre- 
vent the  company  from  making  its  connections  with  the  depot  on  Broad 
street,  but  only  regulates  the  mode  by  which  these  connections  are  to  be 
made.  It  only  declares  that  these  connections  shall  not  be  made  by 
steam.  It  only  says  to  the  company  that  the  public  safety  and  the  gen- 
eral welfare  of  the  city,  in  the  opinion  of  the  City  Council  (who  are  com- 
petent to  judge  of  this  matter,  as  the  municipal  legislature),  requires 
now  that  the  locomotives  shall  no  longer  traverse  this  most  importaat 
street,  because  it  exposes  the  inhabitants  to  unreasonable  and  constant 
perils,  and  seriously  affects  the  prosperity  of  the  whole  city.  In  doing 
this  the  City  Council  are  acting  within  their  legitimate  powers.  They 
have  violated  no  chartered  rights ;  they  have  interfered  with  no  essen- 
tial franchise.  Nor  can  the  railroad  company  claim  any  compensation ; 
for  in  so  doing  the  City  Council  have  not  appropriated  for  the  public 
use  one  dollar  of  the  property  of  the  company.  It  may  be  the  company 
may,  in  a  certain  sense  and  to  some  extent,  be  the  loser  by  this  ordi- 
nance; but  upon  well  established  principles  they  have  no  claim  to  compen- 
sation, because  there  is  here  no  appropriation  of  the  company's  property 
or  violation  of  its  essential  franchises,  but  only  a  regulation  of  the  mode 
in  which  their  chartered  rights  and  franchises  may  be  exercised ;  and 
the  company,  like  natural  persons,  must  be  subject  always  (unless  pro- 
tected by  chartered  rights  or  constitutional  inhibition)  to  the  salutary 
and  all-pervading  maxim  of  the  law — sic  utcre  fuo  nt  aliennm  non  Istdat. 

The  law  is  well  established  by  indisputable  authority  and  the  universal 
assent  of  an  enlightened  jurisprudence,  that  every  person  (artificial  as 
well  as  natural)  holds  his  property  subject  to  the  limitation  expressed 
by  this  maxim,  exercised  either  by  the  legislature  directly  or,  by  public 
corporations  to  which  the  legislature  may  delegate  it.  Laws  and  ordi- 
nances relating  to  the  safety,  comfort,  health,  convenience,  good  order, 
and  general  welfare  of  the  inhabitants  are  comprehensively  styled  Police 
Laws  or  regulations.  And  it  is  well  settled,  that  laws  and  regulations 
of  this  character,  though  they  may  disturb  the  enjoyment  of  individual 
rights,  are  not  unconstitutional,  though  no  provision  is  made  for  com- 
pensation for  such  disturbances. 

They  do  not  appropriate  private  property  for  public  use,  but  simply 
regulate  its  use  and  enjoyment  by  the  owner.  If  he  suffers  injury,  it 
is  either  damnum  ahsque  injuria ^  or,  in  the  theory  of  the  law,  he  is  com- 
pensated for  it  by  sharing  in  the  general  benefits  which  the  regulations 
are  intended  and  calculated  to  secure.  The  citizen  owns  his  property 
absolutely,  it  is  true;  it  cannot  be  taken  from  him  fqr  any  private  use 
whatever  without  his  consent,  nor  for  any  public  use  without  compensa- 
tion.    Still  he  owns  it  subject  to  this  restriction,  namely,  that  it  must 
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be  so  used  as  not  to  injure  others,  and  that  the  sovereign  authority  may, 
by  police  regulations,  so  direct  the  use  of  it  that  it  shall  not  prove  per- 
nicious to  his  neighbors  or  to  tho  citizens  generally.  These  regulations 
rest  on  another  maxim — salus  pojmli  siqyrema  est  lex.  This  power  to 
restrain  a  private  injurious  use  of  property  is  very  different  from  the 
eminent  domain.  Under  the  latter  compensation  must  always  be  made. 
But  under  the  former,  it  is  not  a  taking  of  private  property  for  public 
use,  but  a  salutary  restraint  of  a  noxious  use  by  the  owner  contrary  to 
the  maxim^  Sic  utere  tuo  ut  alienum  non  Istdas.  See  Dillon  on-  Muni- 
cipal Corporations,  Vol.  i.,  pp.  209,  210,  and  cases  there  cited. 

In  Commontcealth  v.  Alger,  7  Cush.  85,  Ch.  J.  SllAW,  in  an  able  and 
exhaustive  opinion,  in  which  the  police  power,  as  contradistinguished 
from  the  right  of  eminent  domain,  is  discu-ssed  and  is  particularly  applica- 
ble to  this  case,  says,  '^  We  think  it  is  a  settled  principle,  growing  out  of 
the  nature  of  well-ordered  civil  society,  that  every  holder  of  property, 
however  absolute  and  unqualified  may  be  his  title,  holds  it  under  the 
implied  liability  that  his  use  of  it  may  be  so  regulated  that  it  shall  not 
be  injurious  to  the  equal  enjoyment  of  others  having  an  equal  right  to 
the  enjoyment  of  their  property,  nor  injurious  to  the  rights  of  the  com- 
munity. *  *  *  *  Rights  of  property,  like  all  other  social  and  conven- 
tional rights,  are  subject  to  such  reasonable  limitations  in  their  enjoyment 
as  shall  prevent  them  from  being  injurious,  and  to  such  reasonable  re- 
straints and  regulations  established  by  law  as  the  legislature,  under  the 
governing  and  controlling  power  vested  in  them  by  the  Constitution, 
may  think  necessary  and  expedient.  This  is  very  different  from  the 
right  of  eminent  domain,  the  right  of  a  government  to  take  and  appro- 
priate private  property  to  public  use  whenever  the  public  exigency 
requires  it,  which  can  be  done  only  on  condition  of  providing  a  reason- 
able compensation  therefor.  The  power  we  allude  to  is  rather  the  police 
power — the  power  vested  in  the  legislature  by  the  Constitution  to  make, 
ordain  and  establish  all  manner  of  wholesome  and  reasonable  laws, 
statutes  and  ordinances,  either  with  penalties  or  without,  and  not  repug- 
nant to  the  Constitution,  as  they  shall  judge  to  be  for  the  good  and 
welfare  of  the  Commonwealth  and  of  the  subjects  of  the  same." 

There  are  many  cases  in  which  such  a  power  is  exercised  by  all  well- 
ordered  governments,  and  where  its  fitness  is  so  obvious  as  to  be  recog- 
nised by  all  as  reasonable  and  proper.  Such  are  the  laws  to  prohibit 
the  use  of  warehouses  for  the  storage  of  gunpowder  near  habitations  or 
highways,  to  restrain  the  height  to  which  wooden  buildings  may  be 
erected  in  populous  neighborhoods,  and  require  them  to  be  covered  with 
slate  or  other  incombustible  matter;  to  prohibit  buildings  from  being 
used  for  hospitals  for  contagious  diseases,  or  for  the  carry injr  on  of  noxious 
or  offensive  trades;  to  prohibit  the. raising  of  a  dam,  and  causing  stag- 
nant water  to  spread  over  meadows  near  inhabited  villages,  thereby 
causing  noxious  exhalations  injurious  to  health  and  dangerous  to  life. 
And  so,  upon  precisely  the  same  principle,  a  railroad  company  may  be 
prohibited  from  running  their  cars  propelled  by  steam  through  the 
crowded  streets  of  a  populous  city,  thereby  subjecting  property  to 
fierious  injury,  and  human  life  to  constant  and  unreasonable  perils. 

Nor  does  the  prohibition  of  the  noxious  use  of  property,  although  it 
may  diminish  the  profits  of  the  owner,  make  it  an  appropriation  to  a 
public  use,  so  as  to  entitle  the  owner  to  compensation.     If  the  owner 
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f  a  warehouse  in  the  midst  of  the  cUj  could  store  in  It  i^uaiititieB  of 
;UDpowder,  he  might  save  the  expense 'uf  traoKpunalioD  aud  sloruge  at 

distant  point,  it'  a  Undlord  cuuld  let  his  buildiiig  tor  a  small-pui: 
lOSpital  or  a  slaughter- house,  he  might  obtain  an  iniTcased  rent.  If  a 
nilroad  company  is  permitted  to  lun  its  cars  through  the  streets  of  a 
ity  propelled  by  steam,  it  might  be  less  expcitsive  and  more  cooTenicnt 
hun  if  the  same  were  drann  hy  horses.  But  all  these  ore  restrained. 
ot  because  the  public  have  occusion  to  make  the  like  use,  or  make  any 
se  of  the  property,  or  to  take  any  benefit  or  profit  to  themselves  for  it, 
ut  because  it  would  be  a  noxious  use,  euotrury  to  the  aiaxini,  tiic  vine 
'w  lit  'i/ienum  non  /eeilat.  It  is  not  an  appropriation  of  the  pn>pcrly 
>  public  use.  but  the  restraint  of  an  injurious  private  use  by  the  owner, 
nd  is  therefore  not  within  the  principle  of  property  taken  under  ihe 
Ight  of  eminent  domain.  This  distinction  is  manifest  in  principle, 
nd  is  recognised  by  unquestioned  authority  :    CommonvcaUh   v.  Algtr, 

Cush.  53;  CWmonireoftft  v.  TviMei/.  11  Wet.  55  ;  B«kty  v,  itwr'.,», 
2  Pick.  184;   Wwllf!ght.  6V//nion,  l:i  Me.  403  ;   V.in,lerhHf^.  A<lan,t, 

Oowen  319 ;  Coipin  v.  Mo^or,  de  .  »/  JVew  York,  7  Cowen  5*?5 ;  1 
)illon  on  Corporations,  §  93,  pp.  209,  210 ;  2  Id.,  §  565,  and  cases  there 
ited. 

I  am  of  opinion,  for  the  reasons  given,  that  the  ordinance  complained 
f  is  within  the  scope  and  power  of  ninnicipa]  authority  ;  that  thia 
oirer  has  not  been  unreasonably  or  oppressively  exercised;  that  the 
rdinanec  merely  preventing  the  use  of  locomotives  on  the  streets  docs 
ot  impair  the  obligation  of  any  contract,  nor  violate  the  chartered 
Lghts  or  any  essential  frsnehi.«e  of  the  railroad  company;  and  that  it 
(  therefore  valid  and  of  full  force  and  efleet. 

Tho  judgment  of  the  Circuit  Court  should  be  affirmed. 
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supreme  court  of  the  united  states.' 
kupreme  court  of  michioan,* 

supreme  court  op  ohio.' 
supreme  court  of  wisconsin,* 

Action. 
Fromite  to  pay  Dihl  n/Ano/Jier — Etlnppel. — In  an  action  to  recover  a 
cbt  which  the  delenUaiit  agreed  with  a  third  party  to  pay  the  plaintiff, 
;  is  a  good  defence  to  show  that  before  the  plaintiff  assented  to,  or  acted 

■  »oin  J.  W.  Wallarr,  Esq.,  Reporter ;  lo  nppenr  in  vol.  22  of  his  Reports, 
'  From  Henry  A.  Chancy,  Esq,,  and  Iloyi  PosI,  Esq.,  Reporter.     C«ae»  ile- 
ide.i  at  October  Term  IS75.     Tlie  volume  in  which  they  will  bo  reported  cinnnl 

'  From  E.  L.  Do  Wilt,  Esq.,  Reporter ;  to  appear  in  2i  Ohio  Sinle  Reports. 
'  from  lion.  O.  AI.  Couover,  Reporter ;  la  appear  in  38  'Wisconaiu  Reports. 
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on  the  promise  made  in  his  favor,  the  agreement  had  been  resciaded : 
Trimble  v.  Strother,  25  Oliio. 

lo  8uch  oase«  where  the  plaintiff  has  not  been  induced  to  alter  his 
positioD  by  relying,  in  good  faith,  on  the  promise  made  in  his  favor,  the 
defendant  is  not  estopped  from  setting  up  any  defence  which  he  could 
have  set  up  against  the  enforcement  of  the  contract  by  the  other  con- 
tracting party  :  /</. 

Admiralty.     See  Lis  Pendens, 

Mnritime  Lien — JurisiUction  of  State  Courts — Home  Port. — A  lien  ex- 
ists under  the  maritime  law  for  supplies  furnished  to  a  vessel  in  the  port 
of  a  st^te  in  which  her  owner  does  not  reside  :  DoweU  ds  Bowman  et  al, 
V.  Goode,  25  Ohio. 

A  suit  tit  rem  against  the  vessel  to  enforce  such  lien,  cannot  be  main- 
tained in  a  state  court,  the  exclusive  jurisdiction  in  such  case  being 
vested  in  the  courts  of  the  United  States  :  Id. 

For  the  purpose  of  ascertaining  whether  such  lien  exists,  the  home 
port  of  the  vessel  is  to  be  determined  by  the  residence  of  the  owner,  and 
not  by  the  place  of  her  enrolment :  Id. 

Where  a  vessel  was  furnished  with  supplies  at  the  port  of  Cincinnati, 
the  place  of  her  enrolment,  no  owner  residing  in  this  state,  the  right 
to  assert  a  maritime  lien  against  the  vessel,  lor  such  supplies,  is  not 
affected  by  the  fact  that  one  of  the  owners  of  the  vessel  resided  in  the 
adjoining  city  of  Covington,  in  the  state  of  Kentucky:  Id, 

Assumpsit. 

An  action  of  assumpsit  against  parties  jointly,  fails  if  there  is  no 
evidence  of  a  joint  liability  or  understanding  on  their  part :  Mace  v. 
Page^  S.  C.  Mich. 

Attachment. 

Pendency  of  Attachment  in  anotJier  State. — In  an  action  to  recover 
money  due  on  contract,  it  is  a  sufficient  defence  to  show  that  the  money 
sought  to  be  recovered  has  been  attached  by  process  of  garnishment  duly 
issued  by  a  court  of  a  sister  state,  in  an  action  there  prosecuted  against 
the  plaintiff  by  his  creditors,  although  it  appear  that  the  plaintiff  and 
Bach  creditors  are  all  residents  of  this  state  :  Baltimore  and  Ohio  Rail- 
road  Co.  v.  May^  25  Ohio. 

Attorney. 

The  mayor  or  councilman  of  a  municipality  is  not  bound  by  his  official 
position  to  give  to  the  latter  his  professional  services  as  a  lawyer  without 
charge :  Mayor  of  Niles  v.  Muzzy,  S.  C.  Mich. 

Bailment. 

Denial  of  Bailor* s  Title. — One  who  receives  property  as  bailee  or 
agent  cannot  at  law  deny  that  his  bailor  or  principal  had  title  to  the 
property  at  the  time  of  its  delivery  to  him  :  Nadd  v.  Motitanye,  38 
Wis. 

Defendants  claim  to  have  purchased  certain  chattels,  here  in  dispute, 
from  the  assignee  in  bankruptcy  of  one  E.,  as  a  part  of  E.'s  estate. 
Plaintiffs  testify  that  they  purchased  said  property  of  E.  before  he  was 
^judged  a  bankrupt;  that  some  months  afterwards  they  loaned  it  to 
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defeadsDls,  to  be  used  and  taken  care  of,  and  possession  to  he  restored 
to  plaintiffs  when  they  should  request  it;  and  that  defendants'  alleged 
parcbuse  was  made  while  they  were  holding  the  property  under  such 
bailment.  Helil,  that  if  the  facts  are  so  found,  defendants  canout  claim 
title  under  their  said  purchase,  as  against  the  plaintiffs  :  Id. 

Bamkruptcy. 

The  vithdr.iwal  of  opposition  to  b&nkraptcy  proeeediags  already 
be}.'UD,  is  a  valid  consideration  for  an  agreeioent  between  petitioning 
creditors  and  the  defendants  in  bankruptcy :  Sanford  v.  Haifoi-d,  S.  0. 
Mich. 

Bills  and  Notes,     See  Parlnenkip. 

Parol  Agreement  not  to  Negotiate — ChnsiJa-atioa — Eatoppel  of  Maker 
It  ag'jinat  Hobler. — In  an  action  on  a  promissory  note,  evidence  is  ip- 
iduiiimible  to  show  a  parol  agreement,  made  when  the  note  was  given, 
that  it  should  not  be  negotiated  by  the  payee  :  Knox  v.  Clifford,  3S 
Wis. 

Where  a  note  was  given  for  an  amount  due  the  payee  from  the  maker 
in  a  certain  contract,  this  was  a  sufficient  consideration,  although  the 
payee  uiay  have  owed  the  maker  at  the  time  more  than  the  face  of  the 
note,  on  other  contracts  :  Id. 

One  who  purchases  negotiable  paper,  before  maturity,  without  notice, 
in  absolute  payment  of  a  pre-eiisting  debt,  surrenderitig  his  previous  se- 
Bnriiy,  is  protected  by  the  law  merchant  agaiuiit  all  equities  of  the  maker 
u  u;.'ainst  the  payee  :  Id. 

Otie  who  makes  and  puts  in  circulation  a  negotiable  note,  bearing 
date  on  a  secular  day,  is  estopped,  as  against  an  innocent  holder,  froui 
showing  that  it  was  executed  on  Sunday  :  Id. 

Action  ty  Draioee  to  recover  hack  from  Payee  the  amount  paid  hy 
him. — After  accepting  and  paying  a  bill,  the  drawee  cannot  recover 
back  the  amount  of  it  from  the  payee  on  the  ground  that  he  had  paid 
it  under  a  mistake  as  to  the  reliiibility  at'  the  drawer's  security,  which 
had  proved  to  be  fictitious:  Nalioaal  Bank  v.  Burkham,  S.  C.  Mich. 

Constitutional  Law.     See  ITuu^ken  and  Pedlen. 

Deleff'ition  of  Leyinlalive  Power— Contlitional  JFh oc/ Pi «t(i.— Sect.  8 
of  ch.  t>7,  Laws  of  l!*71,  provides  lliat  the  owner  or  keeper  of  any  dog 
which  shall  have  worried,  maimed  or  killed  nnj  cattle,  horses,  sheep  or 
lambs,  or  injured  any  person,  shall  be  liable  tu  the  owner  or  legal  pos- 
sessor of  such  cattle,  ie,,  or  to  the  person  injured,  "  without  proving 
notice  ti)  such  owner  or  keeper,  or  knowledge  by  him.  that  the  d»^  was 
mischievous  or  disposed  to  kill  or  worry  sheep."  ,  Held,  that  this  section 
was  inserted  in  the  act  in  furtherance  of  its  general  objects  ("  to  pnHect 
ind  encourage  the  raising  of  sheep  and  discourage  the  raising  of  dogs"); 
ind  the  power  given  in  terms  by  sect.  9  of  the  act  to  eounty  boards  of 
jupervisors,  to  exempt  their  respective  counties  from  the  act,  was  in- 
iendcd  to  apply  to  said  sect.  8,  in  the  same  manner  as  to  the  other  pro- 
risions  of  the  act :  Sfiiiger  v.  Henntman.  38  Wis. 

The  legislative  power,  vested  by  the  Constitution  in  the  Senate  and 
Assembly,  cannot  be  delegated  to  any  other  body  ;  although,  in  matter* 
purely  local  and  municipal,  the  legialatura  may  enact  conditional  laws, 
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ind  permit  the  people  or  proper  manicipal  authorities  to  decide  whether 
such  laws  shall  have  force  in  their  respective  municipalities :  Id. 

Sect.  8  of  the  act  of  1871,  above  recited,  does  not  relate  to  municipal 
affairs ;  and  the  provisions  of  sect.  9  which  in  terms  empower  county 
boards  to  exempt  their  respective  counties  from  its  operation,  arc  void  : 
Id. 

It  appearing  probable  from  the  history  of  the  legislation  of  this  state 
apoQ  the  subject,  that  the  legislature  would  not  have  enacted  sect.  8 
unconditionally  (or  without  some  such  provision  as  that  found  in  sect. 
9),  chat  section  cannot  be  Upheld  as  valid,  after  sect.  9  has  been  ad- 
judged void :  Id, 

Military  Courts  for  Tried  of  Civil  Issues  during  the  War, — The  Con- 
stitution did  not  prohibit  the  creation  by  military  authority  of  courts  for 
the  trial  of  civil  causes  during  the  civil  war  in  conquered  portions  of 
the  insurgent  states.  The  establishment  of  such  courts  was  the  exercise 
of  the  ordinary  rijjhta  of  conquest :  Mechanics*  and  Traders*  Bank  v. 
Union  Bank,  22  Wall. 

A  court  established  by  proclamation  of  the  commanding  general  in 
New  Orleans,  on  the  1st  of  May  1862,  on  the  occupation  of  the  city  by 
the  government  forces,  though  in  the  order  establishing  it  called  a  Pro- 
vost Court,  and  which  tried  civil  cases,  must  be  presumed  to  have  been 
established  by  the  general  establishing  it  with  jurisdiction  to  try  such 
cases ;  and  in  the  absence  of  proof  to  the  contrary  it  will  be  presumed 
that  he  acted  by  the  consent  and  authorization  of  the  President :  Id. 

Whether  such  court  acted  within  its  jurisdiction  in  a  case  where  one 
bank  of  the  state  of  Louisiana  was  claiming  from  another  bunk  of  the 
same  state  a  large  sum  of  money,  is  not  a  question  for  this  court  to  deter- 
mine, but  a  question  delusively  for  the  state  tribunals. 

Contract. 

Executory — Judgment —  What  amounts  to  a  collection  in  Equity. — In 
1859  A.  lent  to  B.,  who  was  largely  interested  in  an  embarrassed  rail- 
road, S5000  to  buy  certain  judgments  against  the  road,  and  B.  having 
bought,  in  1859  and  the  early  part  of  1860,  judgments  to  the  amount 
of  $31,000,  assigned  the  whole  of  them  to  A.  absolutely.  Subsequently, 
that  is  to  say  in  August,  1860,  A.  made  a  transfer  (so  called)  of  them  to 
B.,  *'  upon  B.'s  payment  of  $5000,  with  interest  from  this  date  /'  and 
gave  to  B.  a  power  of  attorney  of  the  same  date,  authorizing  him  *'  for 
me  and  in  my  name ''  to  dispose  of  them  as  he  might  see  proper.  Held^ 
Ist.  That  the  so-called  transfer  was  executory,  amounting  only  to  an  offer 
that  if  B.  would  pay  the  $5000,  B.  should  become  owner  of  the  j  udg- 
ments;  and  that  B.  having,  in  May,  1861,  gone  south  and  joined  the 
rebels  there,  and  not  come  back  till  1865,  could  not  in  1868  file  a  bill, 
and  on  an  allegation  that  A.  had  collected  the  judgments,  claim  the  pro- 
ceeds, less  the  $5000  and  interest :  French  v.  Hay,  22  Wall. 

2.  That  a  bill  making  such  an  allegation  and  such  a  claim  was  demur- 
rable ;  the  bill  not  being  one  of  discovery,  and  the  complainant  having 
complete  remedy  at  law :  Id, 

3.  That  the  road  having  been  sold  under  a  mortgage  existing  prior  to 
the  judgments  and  bought  by  A.,  who,  under  the  laws  of  the  state 
^bere  it  was,  organized  a  new  company  and  issued  new  stock,  and  having 
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got,  as  an  allotment  to  him,  a  qnantlty  of  snch  stock  which  he  aolJ  for 
more  than  enough  to  pay  the  judgments — on  which  satisfiictiuu  nu 
then  entered — such  satislaction  whs  not  in  any  Beoae  a  collection  of  the 
judgments :  lit. 

4.  That  if  it  could  be  so  considered,  yet  that  the  sale  to  A.  having 
been  judicially  declared  void,  and  set  aside,  and  the  old  conipan;  ibua 
brought  again  into  eiistence,  and  B.  so  reinstated  in  his  old  ownership 
of  hia  stock  in  it,  unimpaired  by  the  sale,  he  could  claim  no  pmcceils  of 
the  Judgments  from  A.,  because,  if  they  were  ever  his  (B.'s)  by  virtue 
of  the  transfer  and  power  of  attorney,  they  remained  his  still,  since  do 
one  but  the  owner  could  enter  satisfaction  on  them. 

CoWBTa.     See  Removal  of  Caiuet;    Vmled  Statet  CourU. 

Criminal  Law. 

Verdict  without  Pha — Amenilment-—Tho  rule  that  a  verdict  in  a 
criminal  case,  where  there  hus  been  neither  arraignment  nor  plea,  i.ii 
nullity,  and  no  judgment  can  be  rendered  upon  it;  Douglatt  v.  The 
State,  3  Wis.  S20,  applies  to  a  criminal  prosecution  for  an  assault  aad 
battery:  Davit  v.  The  State,  38  Wis. 

After  a  verdict  in  a  criminal  case,  the  court  cannot  order  a  plea  of 
"  not  guilty"  to  be  entered  for  the  defendant,  without  his  consent,  and 
then  render  judgment  against  him  upon  the  verdict:  Jit. 

Doo. 

Liahility  of  Owner. — At  the  common  law  the  owner  of  a  dog  is  not 
liable  for  damages  resulting  from  the  vicious  or  mischievous  act  of  tbe 
onimal,  unless  he  had  knowledge  of  its  mischievws  or  vicious  propeosi- 
ties  ;  Slinger  v.  Henniman,  38  Wis. 

Kahementb. 

By  neccmli/ — Advene  Excliuion  by  one  I'arty  gieet  option  to  other  to 
treat  a  Common  Wtiy  as  exlinguielifd, — In  every  deed  of  a  part  of  the 
grantor's  land,  without  express  provision  on  the  subject,  there  is  an  im- 
plied grant,  or  reservation,  of  easements  of  necessity  for  the  enjoymonl  of 
the  part  conveyed,  or  of  the  part  retained  ;  DiUman  v.  Hoffman,  iJ8  Wis. 

Whether,  where  the  owner  of  a  permanent  building  conveys  part  of 
the  same,  dependent,  for  access  to  its  upper  stories,  on  couimon  slair^, 
passages  and  halls,  the  doctrine  of  casements  in  ways  of  necessity  ap- 
plies, or  whether  the  conveyance  of  a  part  determines  tbe  common  use 
of  such  stairs,  passages  and  halls,  is  not  hero  decided  :  LI. 

If  an  casement  exists  in  such  a  case,  commiin  stairs,  passages  and 
halls  which  are  in  pnrt  upon  the  estate  of  each  party,  constitute  together 
one  entirely  mufjtal  casement,  and  neither  party  can  insist  upon  $i>ch  an 
easement  in  the  estate  of  the  other,  and  at  the  same  time  obstruct  the 
easement  »n  iiivilnm  on  his  own  estate  :  Id 

In  such  a  case,  an  adverse  permanent  exclusion  of  one  party  by  the 
other  upon  the  estate 'of  the  latter,  will,  at  the  election  of  the  former, 
operate  as  an  extinguishment  of  the  mutual  easement  by  the  latter :  Id. 

A  permanent  business  block,  of  several  stories,  in  a  city,  was  so  built 
that  the  only  access  to  tbe  stories  above  tbe  ground  floor  was  by  cerlaia 
stairways  and  passiiges  and  a  hall  ;  and  the  north  one-third  and  souih 
two-thirds  were  afterwards  conveyed  to  di&'erent  grantees,  and  are  no' 


ABSTRACTS  OF  RECENT  DECISIONS.  187 

held  in  severalty  hj  the  parties  to  this  action,  the  line  of  division  being 
within  said  hall  and  one  of  said  stairways.  Plaintiff's  grantor,  while 
seized  of  the  north  one-third,  several  years  before  this  action  was 
brought,  built,  without  defendant's  consent,  a  permanent  partition,  ever 
since  maintained,  enclosing  within  his  own  premises  a  great  part  of  the 
common  hall  and  passages  in  the  upper  stories  upon  his  own  estate,  and 
removed  a  stairway  between  the  second  and  third  stories,  part  of  the 
common  way,  from  his  own  premises  to  those  of  defendants,  leaving  a 
common  way,  but  not  the  same,  nor  one  so  advantageous  to  the  defend- 
&nt.  The  action  being  to  restrain  defendant  from  obstructing  the 
stairways  and  hall  by  building  a  partition  wall  on  the  line  of  division 
between  the  two  estates  :  Held,  that  the  mutual  easement,  if  there  was 
one,  has  been  extinguished  by  plaintiff's  obstruction  thereof,  now  rati- 
fied by  defendant :  Jd. 

Equity.     See  Contract 

Objection  to  Jurisdiction — ,Waxoerof. — The  objection  that  a  case  is 
one  of  legal  instead  of  equitable  cognisance,  may  be  considered  waived 
if  not  taker  in  the  court  of  original  jurisdiction  :  Wallace  v.  Harris^ 
S.  C.  Mich. 

Where  there  is  apparently  as  good  ground  for  assigning  a  case  to  the 
jarisdiction  of  a  court  of  equity  as  to  that  of  a  court  of  law,  it  is  held 
not  to  be  a  matter  of  great  consequence  in  which  branch  it  falls,  espe- 
cially in  Michigan,  where  the  same  judge  sits  in  both  law  and  equity : 
Id. 

Estoppel.     See  Action. 

Fences. 

Railroad — -Sudden  Destruction  hy  Storm. — A  railroad  company, 
though  required  to  maintain  side-fencing,  is  not  liable  for  the  destruc- 
tion of  cattle  suddenly  let  loose  upon  the  track  through  a  breach  in  the 
fencing  caused  by  a  storm,  and  not  existing  long  enough  to  establish 
negligence  of  the  company  :  Robinson  v.  Grand  Trunk  Railway^  S.  C. 
Mich. 

Former  Adjudication. 

Estoppd  hy — Distinct  Controversies  on  the  same  matter. — In  a  law- 
suit involving  the  title  to  land,  the  plaintiff  is  not  estopped  from  con- 
testing the  validity  of  certain  foreclosure  proceedings  under  which  the 
title  has  been  obtained,  by  his  failure  to  raise  that  question  in  a  former 
suit  brought  by  him  in  chancery  to  set  aside  the  mortgage  as  invalid : 
Bonker  v.  Charlestoorth,  S.  C.  Mich. 

One  who  fails  to  have  a  judgment  set  aside  for  fraud,  is  not  debarred 
from  contesting  at  law  a  void  execution  sale  by  not  having  put  it  in  issue 
in  his  chancery  suit :  Id. 

A  complainant  may,  if  he  chooses,  make  distinct  controversies  on  the 
same  matter,  the  subjects  of  separate  suits  :  Id, 

Hawkers  and  Pedlers. 

License — Constitutional  Law — Police  Pcwer  of  the  State. — Sect.  7, 
cb.  72,  Laws  of  1870,  in  connection  with  sect.  1,  must  be  construed  as 
providing  for  the  infliction  of  a  penalty  upon  every  person  who  shall  be 
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found  travelling  "  from  place  to  place  within  this  Btate  for  ibe  purpoH 
of  carrying  to  sell  or  expOBing  to  sale  any  goods,"  etc.,  without  having 
obtuincd  a  license  as  hanker  and  pedler  in  the  manner  provided  in  the 
set ;  MorriU  v.  The  AVu(e,  38  Wis. 

It  is  as  competent  I'or  the  legislature  to  prohibit  persons  from  travel- 
ling for  the  purpose  of  hawLing  and  pcdiiog  without  license,  as  to  pro- 
hibit actual  sales  by  hawLers  and  pedler«  without  license  :  Id. 

K.  &  N.,  residents  of  ibis  state,  were  general  agents  of  the  Singer 
Munufucturing  Company  (a  corporation  of  another  state),  for  the  Bale  in 
this  state  of  sewing  machines  manufactured  by  that  company ;  and  th«j 
received  the  machines  from  the  company,  in  parts,  at  Milwaukee,  ind 
there  fitted  the  parts  together,  and  tested  the  machines,  the  work  reqeir- 
ing  a  shop,  with  machinery  and  tools,  and  the  emplojrment  of  several 
men  J  but  such  parts  were  not  maDufactured  in  this  state.  Hrld,th»t 
the  machines  cannot  be  regarded  as  '■  manufactured  within  this  state," 
BO  as  to  come  within  the  exception  of  sect.  14  of  the  Act  of  1870  :  Id. 

Laws  restricting  the  business  of  hawkers  and  pedlers,  or  providing 
for  the  licensing  thereof,  are  an  exercise  of  the  police  power  of  the  state, 
and  do  not  lose  this  character  by  requiring  payment  of  the  licenBc  fees 
into  the  state  treasury  ;  Id. 

The  Act  of  1870  being  an  exercise  of  the  police  power,  thot  provision 
of  the  state  constitution  which  requires  uniformity  of  taxation  is  inap- 
plicable to  it.  Whether,  if  it  were  an  exercise  of  the  taxing  power,  it 
would  violate  the  constitutional  rule  of  uniformity  by  reason  of  the  ei- 
ceptioDS  created  by  seut.  14,  is  not  here  determined  :  Id. 

The  legislature,  under  the  police  power,  might  prohibit  entirety  tlie 
business  of  hawking  and  pedliug  ;  and  the  power  to  prohibit  (where  the 
act  or  business  is  not  vialum  in  le)  includes  the  power  to  license  on  such 
terms  as  the  legislature  may  deem  fit,  however  onerous  and  unequal  in 
fact:  Id. 

There  is  nothing  in  said  Act  of  1870,  considered  as  an  exercise  of  the 
|>olice  power  of  the  state,  which  is  in  violation  of  the  Federal  Constitu- 
tion :  Id. 

HOMEBTBAD. 

Lot!  of  Home  and  acqut'iition  of  neio  one — Pretumptiom. — Tinder 
the  Homestead  Exemption  Law  as  amended  in  1858  (Tay.  Stats.  550, 
§  30),  it  is  still  only  the  actual  home  of  the  debtor  which  is  exempt ;  and 
the  removal  or  absence  which  will  not  destroy  the  exemptioa  is  one  for 
a  temporary  purpose,  with  the  certain  and  abiding  intention  of  return- 
ing, and  such  as  is  not  inconsistent  with  the  fact  that  the  premises  still 
remain  the  residence  of  the  owner  :  Jarvtt  v.  Mof,  38  Wis. 

A  person  cannot  have  two  homes  at  the  same  time ;  and  such  a  re- 
moval as  gains  a  new  home  is  an  abandonment  of  the  old  :   Id. 

The  presumption  is  that  u  person  is  at  home  where  he  is  found  living; 
but  this  presumption  may  be  rebutted  by  showing  his  abode  temporarj-, 
and  his  home  elsewhere  :  Id. 

The  presumption  that  a  person  who  removes  with  his  family  from  one 
dwelling-house  to  another,  owned  by  himself,  does  so  animo  manendi, 
may  bo  rebutted  by  circumstances  and  conditions  of  the  removal,  or  de- 
clarations accompanying  it,  manifesting  a  temporary  purpose  In  such 
removal  and  au  iutentiuu  to  return;  but  cannot  be  satisfactorily  rebutted 
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bj  professions  made  only  aflber  intervening  occurrences  had  made  a  re- 
tarn  advantageous :  Id, 

The  intention  which  is  sufficient  to  rebut  such  presumption  must  be 
positive  and  certain,  not  conditional  or  indefinite  :  Id, 

Plaintiff  removed  from  his  former  home  without  manifesting  any  in- 
tention to  return  to  it,  renting  it  to  other  persons,  and  moving  with  his 
family  into  another  building  owned  by  him  in  the  same  city,  for  the 
purpose  of  keeping  a  hotel  in  such  building.  He  now  claims  that  ho 
did  this  for  the  purpose  of  establishing  the  hotel  and  keeping  it  until 
he  could  rent  or  sell  it,  and  of  then  returning  to  his  former  home.  Ho 
remained  in  the  hotel  eighteen  months,  leaving  it  only  when  it  became 
obvious  that  he  could  not  maintain  his  title  to  it  against  encumbrances 
upon  it  ]  and  his  testimony  tends  to  show  that  had  his  hotel  keeping 
prospered,  he  would  have  continued  it  indefinitely,  unless  he  could  have 
sold  or  rented  the  property  to  his  satisfaction.  Ueld^  that  he  must  be 
regarded  as  having  acquired  a  new  residence,  on  his  hotel  property, 
abandoning  his  former  homestead,  and  cannot  now  hold  the  latter  pre- 
mises exempt  from  the  lien  of  a  judgment  recovered  against  him  after 
his  removal  and  before  his  return  to  them  :  Id. 

Infant. 

Voidahle  Contract — Acts  amounting  to  Ratification. — Where  the  de- 
fences in  foreclosure  were,  that  there  was  no  valid  consideration  for  the 
notes  and  mortgages  in  suit,  and  that  the  mortgagors  were  infants  when 
the  instruments  were  made,  it  appeared  that  the  mortgage  was  for 
parchase-money  of  the  land,  and  that  the  mortgagors  were  in  possession, 
and  there  was  no  offer  by  them  to  restore  the  land.  Held^  1.  That  these 
facts  were  conclusive  evidence  of  a  valid  consideration  :  2.  That,  treat-  < 
iog^the  conveyance  of  the  land  to  defendants  and  their  execution  of  the 
notes  and  mortgage  for  the  purchase-money,  as  one  transaction,  it  was 
voidable  by  them,  but  not  void  ;  and  their  electing  to  retain  possession 
of  the  land  after  reaching  their  majority,  was  a  ratification  of  the  whole 
contract,  which  made  it  binding  upon  them  :   Callis  v.  Day,  38  Wis. 

Judicial  Sale. 

Omtrol  of  Court  over, — Where  a  judicial  sale  has  been  made  on  void 
process,  the  court  may,  while  the  purchase-money  remains  in  the  hands 
of  the  sheriff,  on  the  application  of  the  purchaser,  set  aside  the  sale  and 
order  the  purchase-money  to  be  refunded  :  Dowell  v.  Goode,  25  Ohio. 

License.     See  Hawkers  and  Pedhrs, 
Limitations,  Statute  op. 

Partial  Payment  "by  one  of  several  Debtors. — A  partial  payment  on  a 
joint  and  several  promissory  note,  by  one  of  several  makers,  will  not 
prevent  the  running  of  the  Statute  of  Limitations  as  to  the  other 
maker:  Hance^  Executor,  v.  Hair  et  al.,  25  Ohio. 

Lis  Pendens. 

Suit  in  Admiralty  is  not. — Pendency  of  a  suit  in  admiralty  does  not 
har  the  institution  of  a  suit  at  common  law  on  the  same  subject,  nor  au- 
thorise a  stay  of  proceedings  therein.     The  principle  of  Chranger  v. 
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Wayne  Circuit  Judge,  27  Mich.  403,  is  re-aaaerted  :  Murphy  v.  Gran- 
ger, S.  C.  Mich. 

Malicious  Probecution. 

Iittte  of  Actum  for — Malice — Adince  of  CWrueZ.— The  true  inquirj 
ID  an  action  fur  uialicioua  prosecutioa  is  out  whul  the  actu&l  facts  were, 
and  whether  they  would  authorize  the  arrest,  but  what  the  defeodama 
had  reaaOD  to  believe  and  did  believe  were  the  fuots  i  Gallaiea^  v.  Ban, 
S.  C.  Mich.  , 

In  a  proaocution  for  obtaiaing  goods  nnder  false  pretences,  the  pUin- 
tilT  need  not  have  actual  pergonal  knowledge  of  the  fKCts,  but  if  he  hon- 
estly believes  them  to  be  true,  he  may  rely  on  suoh  statements,  received 
through  the  usual  channels,  as  business  men  of  ordinary  prudence  would 
act  upon  :  Id. 

The  institution  of  &  criminal  prosecution  for  the  recovery  of  a  private 
cluiui  is  strong,  if  not  conclusive  evidence  of  malice;  if  tliis  is  the 
motive,  the  advice  of  counsel  is  no  protection  :  Id. 

Neolioence. 

Railroad — Injury  to  Pastenpers. — Stoka  v.  SailongtaU,  13  Peters 
181,  affirmed;  and  on  a  suit  for  injury  to  persons,  against  a  railiray 
company  carrying  passengers,  the  doctrine  again  declared  to  be  that  if 
the  passenger  is  in  the  exercise  of  thai  degree  of  care  which  may  rea- 
sonably he  expected  from  a  person  in  his  situation,  and  injury  occur  to 
htni,  this  is  priittO,  fade  evidence  of  the  carrier's  liability:  RailToaii 
Company  v.  I'oUartt,  22  Wall. 

Whether  a.  passenger  in  a  rail-car,  stauding  up  in  it,  when  geuin^ 
.into  the  station-house,  at  the  close  of  the  journey,  but  before  an  actual 
stoppage  of  a  car,  is  guilty  of  negligence  in  the  circumetaoces  of  th( 
case,  is  a  question  of  fact  for  the  jury  to  decide  under  proper  iostruC' 
^ons  :  Id. 

Partnekbhip. 

Set-off  of  Debt  due  one  Partner. — In  an  action  on  a  promissory  note 
made  by  defendants  in  their  firm  name  and  for  a  partnership  debt,  the] 
cannot  offset  an  account  agaihst  plaintiff  in  favor  of  another  firm,  no* 
owned  by  one  of  the  defendants  :  Wilton  v.  Rimkel  and  another,  38  Wis 

Railroad.  See  FrmceM  ;  KegUgmce. 
Removal  op  Causes. 
JurUiliction —  Vacating  Judgment  of  State  Court  n/ter  Rrmoeal. — A 
filed  a  bill  against  B,,  a  purchaser  of  property  at  a  sale  made  by  C, 
trustee  to  sell,  charging  both  II.  and  C.  with  collusion  and  fraud  in  th 
sale,  and  praying  discovery  from  both  parties,  that  the  sale  might  br  ft 
aside,  &c.,  and  that  B.,  who  had  taken  possession  of  the  property,  uiigh 
be  charged  with  its  rents,  but  not  making  suoh  a  prayer  as  to  C.  Bui 
B,  and  U.  appeared  and  answered.  The  court  ohurged  B.  with  rents,  bi 
did  not  charge  C.  B.  appealed,  and  the  decree  charging  him  bein 
affirmed,  and  a  master  having  reported  to  the  inferior  court  the  Dtnour 
of  rents,  a  final  decree  was  there  made  against  B.  for  them.  At  the  satiJ 
time  that  this  decree  was  made  (B.  being  insolvent),  the  complainsi 
asked  and  got  leave  to  file  an  amended  bill  ogainst  the  two  parties;  M 
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D.f  an  attorney  of  the  conrt,  appearing  in  court — ^but  without  any  aatho- 
ritj  from  G. — and  consenting  that  such  a  bill  should  be  filed.  The 
ameDded  bill  was  accordingly  filed,  alleging  that  B.  was  insolvent;  that 
G.  was  chargeable  for  the  rents  as  well  as  B.,  and  that  both  were 
chargeable  for  use  of  certain  furniture  on  the  premises  when  B.  entered 
them.  Neither  B.  nor  C.  apparently  had  actual  knowledge  of  the  filing 
of  this  hill;  and  a  decree  was  entered,  j>ro  confesso^  against  C,  for  both 
the  value  of  the  rents  and  the  injury  to  the  furniture.  On  C.  getting 
knowledge  of  this  decree,  it  was  vacated,  and,  notwithstanding  opposi- 
tion by  him,  a  decree  fur  rents  was  entered,  leaving  the  case  open  as  to 
both  parties  in  respect  to  the  furniture.  B.  and  C.  then  answered  as  to 
the  whole  case.  Subsequently  (being  entitled  as  respected  citizenship 
to  do  so)  they  removed  the  case  into  the  Circuit  Court  of  the  United 
States,  under  the  Act  of  March  2d  1867,  which  court  set  aside  all  the 
decrees  in  the  state  court,  and  ordering  that  the  case  should  stand  for 
hearing  on  bill,  answer  and  pleadings,  opened  the  entire  suit  as  if  nothing 
had  been  done  anywhere  else  in  any  part  of  it.  C.  answered,  deny- 
ing all  the  material  allegations  of  all  the  bills;  and  testimony  being 
taken,  no  proof  of  their  truth  appeared  as  to  him.  The  Circuit  Court' 
aDDulled  the  decrees  in  toto  in  the  state  court  against  both  B.  and  C, 
and  dismissed  the  whole  bill.     A.  appealed  to  this  court.     Htld^ 

1.  That  the  decree  against  B.  was  wrongly  vacated ;  that  as  to  him 
the  decree  in  the  state  court  on  the  original  bill  for  rents  was  re*  judi- 
cata ;  and  that  that  decree  stood  as  though  no  amended  bill  had  been 
filed,  and  unimpeachable  as  to  everything  covered  by  it ;  while  as  to  the 
other  matter  (the  damage  to  the  furniture),  the  Circuit  Court  of  the 
United  States  should,  by  issue  directed  to  a  jury,  or  by  reference  to  a 
master,  have  ascertained  it  and  have  decreed  accordingly :  French^ 
Trattee,  v.  Hay  et  al,  22  Wall. 

2.  That  the  state  court  committed  a  gross  error  in  entering  a  decree 
against  C.  for  rents,  on  the  amended  bill,  where  the  original  bill  had  not 
prayed  that  he  should  be  charged  with  them,  and  that  his  answer  deny- 
ing, as  it  did,  all  the  material  allegations  of  both  bills  against  him,  and 
those  allegations  being  otherwise  unsupported,  the  decree  of  the  state 
court  was,  as  to  him,  rightly  vacated,  and  the  bill;  as  to  him,  rightly 
dismissed :  Id, 

When  a  case  has  been  removed  from  a  state  court,  into  the  Circuit 
Court  of  the  United  States,  under  one  of  the  Acts  of  Congress  relating 
to  SQch  removal  of  cases  (in  this  case  the  act  was  that  of  March  2d 
1867),  an  objection  that  the  act  has  not  been  complied  with  in  respect 
of  time  and  other  important  particulars,  will  not  be  listened  to  in  this 
conrt,  the  point  not  having  been  made  in  the  court  below  until  three 
years  after  the  removal  made,  and  when  the  testimony  was  all  taken  and 
the  case  ready  for  hearing.  Nor  ought  it  under  such  circumstances  to 
h:ire  been  listened  to  in  the  Circuit  Court.  It  came  too  late,  and  must 
be  held  to  have  been  conclusively  waived :  Id. 

Lo$$  of  Orxghwl  Papers — Presumption  as  to  Jurisdiction. — Where 
the  Statutes  of  the  United  States  authorizing  a  removal  into  the  Circuit 
Coort  of  the  United  States,  of  a  cause  brought  originally  in  the  courts 
^^  state,  require  that  the  parties  to  the  suit  shall  be  citizens  of  different 
*t»tes,  and  where  a  cause  has  been  removed  from  a  state  court  to  a  cir- 
W  court,  and  all  the  papers  in  it  have  been  afterwards  destroyed  by 
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fire,  and  the  parties  then,  hj  writing  filed  in  the  Circuit  Court,  ndmil 
that  the  cauae  was  brought  to  the  (Jircuit  Court  by  transfer  from  thi 
Btal«  court,  in  accordance  with  the  statutes  in  such  oMfl  provided,  anc 
— heiog  now  aoiious  apparently  only  to  get  to  trial — simply  ask  and  gei 
leave  to  file  a  declaration  and  plea  as  substitutes  for  the  ones  originail] 
filed  and  now  destroyed, — in  such  case  this  court  will,  in  the  absence  of 
all  proof  to  the  contrary,  presume  that  the  cititenship  requisite  to  givi 
the  Circuit  Court  jurisdiction  was  shown  in  some  proper  manner;  tliougl' 
it  be  not  apparent  on  the  mere  pleadings :  Raitwoy  Co.  v.  Ramin,  'l'^ 
Wall. 

JuTiidiction  of  Federal  Courlt  over  Collateral  Suitn. — When  in  a  cas( 
which  is  properly  removed  from  a  state  court,  under  one  of  the  Acts  of 
Congress  relating  to  removals,  into  the  Circuit  Court  of  the  Unitd 
States,  a  complainant  getting  a  decree  in  the  Slate  Court  and  sending  i 
transcript  of  it  into  another  state,  sues  the  defendant  on  it  there,  ilif 
Circuit  Court  into  which  the  case  is  removed  may  enjoin  the  complain- 
ant from  proceedings  in  any  such  or  other  distant  court  until  i(  hears 
(he  case  ;  and  if,  after  bearing,  it  annuls  the  decree  in  the  state  court, 
and  dismisses,  as  wanting  equity,  the  hill  on  which  the  decree  was  made. 
may  make  the  injunction  perpetual :  French,  Tnutee,  v.  Hay,  22  Wall. 

Statute. 
CouUruetion. — In  construing  a  statute,  the  jyunctMation  is  entitled  to 
small  consideraljon  :  Morrill  v.  The  State,  38  Wis, 

United  States  Courts. 

Juritiliction  iy  Coment. — Although  consent  of  the  parties  to  a  suit 
Cannot  give  jurisdiction  to  the  courts  of  the  United  States,  the  parties 
luay  admit  the  existence  of  facts  which  show  jurisdiction,  and  the  courts 
may  act  judicially  upon  such  an  admission  :  Railway  Co.  v.  Ramioy, 
22  Wall. 

Usury. 

Slipitlated  Rate— Judgment. — Under  the  Act  of  May  4tb  1869,  par- 
ties may  stipulate  in  a  note  for  any  rate  of  interest  not  exceeding  8  per 
cent,  per  annum,  and  such  note,  after  maturity,  without  an  express 
agreement  to  that  effect,  will  continue  to  bear  the  stipulated  rate  aatil 
paynjcnt :   Marietta  Iron   Workt  et  al   v.  Lottimer,  25  Ohio. 

A  judgment  taken  on  such  a  note  for  the  amount  due,  including  un- 
paid interest,  will  bear  the  stipulated  rate  of  interest  only,  without 
rests,  until  payment:  Id. 

Witness. 

piirty — Depoiition. — In  courts  of  the  United  Stotes  under  section 
8.i»  of  the  Revised  Statutes,  which  enact  (with  a  proviso  excepting  loa 
certain  extent,  suits  by  or  against  executors,  administrators  or  gun^dian^) 
that  in  those  courts,  no  witness  shall  be  excluded  in  any  civil  sctiim 
because  he  is  a  party  to  or  interested  in  the  issue  tried,  parties  to  a  civil 
suit  {the  suit  not  being  one  of  the  sort  excepted  by  or  against  executors 
or  guardians),  may  testify  by  deposition  as  well  as  orally,  there  beinjt. 
under  the  Act  of  Congress,  no  difference  between  them  and  other 
persons  having  no  interest  in  the  suit :  Railroad  Co.  v.  Pollard,  22 
Wall. 
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THE  RIGHT  AND  POWER  OF  EMINENT  DOMAIN  IN 
THE  NATIONAL  GOVERNMENT. 

Its  exercise  wholly  independent  op  all  assistance, 
agency  or  consent  op  the  states.  corrections  or  expla- 
nations of  some  important  misconceptions  which  have 
hitherto  prevailed  very  extensively  upon  the  subject. 

At  WHAT  TIME  COMPENSATION  MUST  BE  MADE. 

The  main  question,  which  we  here  propose  to  discuss  seems  to 
us  to  be  one  of  more  vital  importance,  and  attended  with  more 
consequences  essential,  we  might  almost  say  fundamental,  to  the 
Tery  existence  of  independent,  self-acting,  national  sovereignty, 
than  the  mass  of  the  people,  or  of  the  profession  even,  have  gene- 
rally regarded  it. 

We  suppose  it  is  now  pretty  generally  conceded,  that  our  na- 
tional government  is  a  complete  sovereignty,  and  that  it  was  in- 
tended to  have  it  possess  all  the  powers  of  national  sovereignty, 
independent  of,  and  paramount  to,  all  state  sovereignty.  We  ap- 
prehend, too,  that  no  one  will  now  question,  that  the  state  and 
national  sovereignties  embrace  the  same  territorial  limits,  each 
possessing  sovereign  power  over  such  territory,  for  the  exercise  of  its 
own  peculiar  functions,  and  that  each  is,  nevertheless,  as  com- 
pletely distinct  from,  and  independent  of,  the  other,  as  any  two 
foreign  states  or  governments.  This  is  very  fully  stated  by  Chief 
Justice  Taney,  in  Ableman  v.  Booth,  21  How.  U.  S.  506,  and  is 
the  pervading  doctrine  of  all  the  decisions  of  that  Court,  wherever 

the  question  has  arisen* 
Vol.  XXIV.— 25  (193) 
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It  will,  therefore,  be  very  apparent  to  all,  that  if  the  ration  u 
really  led  dependent  upon  Btate  legislaturea  for  the  ordinary  exer- 
cise of  the  power  of  eminent  domain,  it  will  form  a  very  surprisiDj 
exception  to  the  general  theory  of  the  national  government.  Tbt 
fatal  defect  in  the  old  confederation  was  precisely  this,  that  it  po» 
sessed  no  automatic  functions,  but  was  entirely  dependent  upor 
the  action  of  the  states.  It  was  the  leading,  and  almost  exclusivi 
purpose,  of  the  framers  of  our  national  Constitution,  to  cure  tbi: 
very  defect.  It  must  then  be  very  apparent  to  all,  that  if  tti 
important  and  indispensable  power  of  sovereignty  was  still  hi 
under  the  exclusive  control  of  the  states,  it  will  form  a  very  markei 
and  unaccountable  exception  to  the  general  scope  and  purpose  o: 
the  national  Constitution.  There  is  certainly  nothing  else  in  tla 
instrument  at  all  analogous  to  it.  These  considerations  wouli 
surely  justify  any  one  in  requiring  very  satisfactory  evidence,  tlia 
such  is  the  necessary  or  natural  construction  of  those  provisions  o 
the  national  ConstitutioD,  before  be  could  fairly  come  to  any  bucI 
conclusion. 

Our  examination  of  that  instrument  leads  to  the  conclusion,  tba 
there  is  not  only  no  provision  of  that  kind  to  he  found  in  it,  bu 
that  the  contrary  is  expressly  declared,  in  two  of  its  provisions,  ii 
terms  not  susceptible  of  any  other  fair  interpretation.  In  art.i. 
section  8,  defining  the  powers  of  Congress,  it  is  provided,  tba 
Congress  shall  "exercise  exclusive  legislation"  over  the  territor 
ceded  by  the  states  for  the  "  seat  of  the  government  of  the  Unite 
Slates,  and  over  all  places  purchased  by  the  consent  of  th 
legislature  of  the  state  *  *  *  for  the  erection  of  forts,  mags 
zines,  arsenals,  dock-yards,  and  other  needful  buildings."  Thislaf 
clause,  upon  the  well-known  rule  of  construction,  that  a  geners 
clause  following  a  specific  enumeration,  must  be  restricted  to  thing 
ejmdem  generw  with  the  specific  enumeration,  can  only  mear 
"  other  buildings  needful"  for  the  purposes  of  forts,  magazines,  4< 
The  first  inquiry  will  then  he,  by  what  sovereignty  is  the  site  o 
those  erections  to  be  "  purchased  "  ?  It  must  be  by  the  nations 
sovereignty,  since  to  understand  that  word  as  having  reference  I 
the  states  would  make  nonsense  of  the  provision.  And  it  has  bee 
well  said  by  tbo  Supremo  Court  of  the  United  States,  in  numeroo 
cases,  that  the  national  Constitution  was  adopted  with  such  earefu 
deliberation,  that  we  may  fairly  regard  every  word  as  having  aom 
definite  and  distinct  meaning.    We  cannot,  then,  understand  "  pu 
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chased  by  the  consent  of  the  legislature  of  the  state"  as  meaning 
parchased  bj  the  states,  by  the  consent  of  the  states,  for  this  would 
be  a  looseness  of  expression  for  which  there  is  no  parallel  in  any 
other  portion  of  that  instrument.  It  must  import  a  purchase  by  the 
national  government  with  the  consent  of  the  states.  The  dilTer- 
ence  of  language,  too,  between  this  provision  and  that  in  regard  to 
the  seat  of  the  national  government,  shows  very  clearly  that  the 
intent  was  not  a  mere  cession  of  the  exclusive  territorial  jurisdic- 
tioft^  There  is  here  to  be  a  purchase^  by  the  national  sovereignty, 
of  the  pvoprietary  right  to  the  sites  of  ^' forts,"  &c.  But  what  is 
here  implied  by  the  word  "  purchased  "  ?  It  must  naturally  have 
the  same  import  as  in  the  ordinary  case  of  purchasing  land,  by  the 
80?tfeignty,  for  pablie  purposes.  It  must  of  course  embrace  all 
the  modes  of  such  purchase^  t.  e.,  by  the  consent  or  voluntary 
relinquishment  of  the  owner,  and  also  by  proceedings  in  invitumy 
for  Ae  condemnation  of  such  land  to  such  use,  whenever  that 
becomes  necessary.  For  we  cannot  suppose  that  it  was  intended 
to  leave  the  paramount  national  sovereignty  at  the  mercy,  or 
caprice,  of  every  land-owner,  as  to  whether  it  would  be  able  to 
obtain  the  most  eligible  sites  for  its  forts,  and  other  military  and 
naval  stations.  There  are  some  public  structures,  where  the  par- 
ticular site  is  more  essential  than  that  of  other  public  erections. 
Bat  some  may  inquire  why  the  consent  of  the  state  legislatures 
was  required  in  this  case  ?  Evidently  because  the  erections,  thus 
provided  for,  of  necessity  would  exclude  the  state  jurisdiction.  It 
would  be  inconsistent  with  the  discipline  of  a  fort  or  naval  station 
to  admit  any  joint  jurisdiction  of  the  states.  From  the  very  nature 
of  the  case  the  national  authority  must  be  exclusive  of  all  other. 
But  ve  cannot  for  a  moment  suppose  that  so  carefully  framed  an 
instrument  as  the  national  Constitution  could  have  used  the  term 
"consent"  to  a  purchase  by  the  nation,  for  its  own  use,  as  embrac- 
ing also  a  purchase  by  the  state,  for  the  use  of  the  nation.  The 
things  are  radically  distinct  and  different. 

There  are  many  other  considerations,  tending  to  show  that  this 
must  have  been  the  intent  of  this  provision.  The  exercise  of  the 
power  .of  eminent  domain  can  only  be  eifected  in  any  case,  state  or 
national,  by  the  action  of  the  legislative  department  of  the  gov- 
ernment. Neither  the  executive  or  judicial  departments  can  act 
in  such  cases,  except  in  conformity  to  legislative  provisions,  either 
general  or  special.     The  legislature  must  determine  both  the  use 
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ind  the  necessity,  before  any  government  can  take  private  pro 
perty.  But  how  can  tbe  state  legislatures  judge  of  the  public  ose; 
ir  necessities  of  the  national  government?  We  know  it  has  beei 
iometimes  argued  in  these  cases,  both  by  counsel  and  courts,  tba 
;he  state  providing  for  taking  private  property,  for  the  use  of  rail 
ivay  and  turnpike  corporations,  is  analogous  to  its  legislating  foi 
;he  condemnation  of  property,  for  the  uses  of  tbe  nation :  Gilme\ 
r.  Lime  Point,  18  Gal.  229.  But  these  corporations  are  the  men 
nstruments  and  dependencies  of  the  states  creating  them.  Thi 
ises  and  the  necessities  are  ibosejjf  the  state,  and  it  may  as  ve\ 
idopt  the  agency  of  its  own  corporations,  in  carrying  forward  sue! 
enterprises,  as  to  commit  them  to  the  agency  of  natural  persons 
ts  officers  or  appointees.  It  must  of  necessity  act  through  sonn 
igency  or  organs,  since  it  has  no  other  mode  of  action.  In  Red 
fall  y.  Sryan,  14  Md.  444,  the  court  argue,  that  tbe  provision  ii 
the  state  Constitution,  for  taking  property  for  public  use,  embrnce 
the  uses  of  tbe  national  government,  since  those  uses  are  public 
But  puhUc  in  this  sense  means  pertaining  to  the  same  governmeot 
A.nd  no  government  can  condemn  private  properly  for  any  us« 
nhich  does  not  grow  out  of  the  duties  and  consequent  necessitie 
if  the  same  government.  The  lexicographers  define  "  public  use' 
IS  "  belonging  to  a  state  or  nation :"  Johnson ;  or,  as  Webster  ex 
presses  it.  "pertaining  to  a  state,  nation  or  community."  It  i 
upon  this  ground  that  the  courts  have  held  that  the  state  legialu 
tares  cannot  delegate  to  the  municipalities,  the  power  to  foster  tb 
building  up  of  their  general  commercial  prosperity  by  means  o 
taxation.  Commercial  prosperity  may  be,  in  a  wide  sense,  ol 
public  concern,  and  a  public  benefit.  But  it  is  not  a  "  public  use, 
in  the  sense  of  the  state  Constitutions,  for  which  private  proper! 
may  be  condemned,  either  by  way  of  taxation  or  of  eminent  d( 
main :  Allen  v.  Jay,  12  Am.  Law  Reg.  N.  S.  481 ;  60  Me.  124 
Brewer  v.  Brewer,  13  Am.  Law  Reg.  N.  S.  73r>;  62  Me.  62  ;  Weel 
V.  Milwaukee,  10  Wise.  242;  Lowell  v.  Boston,  111  Mass.  454. 
It  would  seem  not  to  require  much  argument  to  show  that  tt 
public  or  governmental  uses  of  the  states  are  not  identical  nil 
those  of  the  nation.  The  governments,  and,  by  consequence,  the 
public  uses,  are  as  completely  separate  and  distinct  from  each  otbt 
IS  those  of  any  two  states  or  countries,  entirely  foreign  to  eac 
Dtber,  can  possibly  be.  And  the  owners  of  private  property  ma 
justly  demand,  that  the  sovereignty  requiring  the  condemnation  o 
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snch  property  to  its  public  uses,  shall  first,  bj  its  legislative  depart* 
ment,  determine  the  necessity  of  such  condemnation,  for  those 
purposes.  The  fact  that  Congress  has  never  made  any  general  or 
special  legislation,  to  this  end,  ivill  afford  no  presumption  against 
the  existence  of  the  power  of  eminent  domain  in  the  national 
government.  That  power  is  an  indispensable  function  of  all  auto- 
cratic governments  or  sovereignties.  It  has  no  connection  with 
the  source  of  the  title  to  property,  and  is  in  no  sense  a  reservation 
in  the  grant  of  lands  or  other  property,  for,  if  so,  most  of  the 
new  states  would  not  possess  it,  since  the  title  of  the  lands  in  those 
states  was  not  derived  from  the  states  but  from  the  United  States. 
Nor  is  the  fact  that  the  states  may  take  land  from  the  United 
States,  within  their  limits,  for  public  uses,  as  was  held  in  United 
States  v.  Railway  Bridge  Co,^  6  McLean  617,  and  some  other 
cases,  any  argument  in  favor  of  the  states  possessing  the  power 
of  eminent  domain,  above  that  of  the  nation,  as  was  argued  by 
the  court  in  Gilmer  v.  Lime  Point,  supra.  In  such  cases  the 
United  States  stand  merely  as  proprietors,  and  possess  no  preroga- 
tives of  sovereignty  in  their  title.  If  the  states  owned  all  the  lands 
within  their  limits,  that  would  not  preclude  the  national  govern- 
ment from  taking  so  much  of  it  as  is  required  for  its  public  uses. 
This  power  of  taking  the  property  of  the  other  for  public  uses 
exists  both  in  the  states  and  the  nation. 

But  in  regard  to  all  the  public  uses  of  the  nation  (except  for 
forts*  and  other  naval  and  military  uses),  such  as  custom-houses, 
court-houses,  post-ofiices^  &c.,  and  for  railways  and  canals,  where 
there  is  no  necessity  and  no  right  to  exclude  state  jurisdiction, 
there  is  no  provision  for  obtaining  even  the  consent  of  the  states. 
It  rests  upon  the  general  right  of  eminent  domain,  inherent  in  all 
complete  and  independent  sovereignties.  And,  in  the  5th  article 
of  amendment  to  the  United  States  Constitution,  we  find  the  same 
provisions  upon  which  the  right  of  eminent  domain  rests,  in  all 
the  states  where  there  is  any  specific  provision  upon  the  subject, 
viz.:  "  Nor  shall  private  property  be  taken  for  public  use  without 
jast  compensation."  This  must  refer  to  the  national  government, 
since  it  has  been  often  decided  that  all  the  provisions  of  the  United 
States  Constitution  do  refer  to  the  national  government,  unless  the 
states  are  specially  named  :  Barron  v. Baltimore,  7  Pet.  243  ;  F03: 
V-  Ohio,  5  How.  410.  This  has  been  decided  in  New  Hampshire 
^y  the  highest  state  court :  Concord  By.  v.  Greely,  17  N.  H.  47 ; 
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Mt.  Watltington  lit/.,  35  Id.  134.  How  then  can  the  snme  court 
possibly  explain  this  limitation  upon  the  exercise  of  the  right  of 
eminent  domain,  in  the  national  Constitution,  without  conceding 
ita  existence  in  the  national  sovereignty,  as  it  seems  impliedly  not 
to  do  in  Orr  v.  Quimby,  54  N.  H.  590,  where  the  court  held  the  stale 
may  condemn  the  land  for  the  use  of  the  nation.  The  idea  of 
fixing  a  limitation  upon  the  exercise  of  a  power,  which  did  not 
exist,  no  one  will  contend  for.  The  court,  in  the  case  of  Orrt. 
Quimby,  gupra,  attempts  to  escape  this  conclusion,  by  saying  the 
power  of  taking  private  property  for  the  public  uses  of  the  nation 
uay  exist  in  the  states,  notwithstanding  its  existence  in  the  natioosl 
government.  But  this  Eeems  to  U9  entirely  inadmissible.  If  Che 
nation  possesses  the  power  there  is  no  necessity,  and  no  propriety  of 
resorting  to  the  states  for  its  exercise  on  their  behalf.  There  is 
nothing  analogous  to  such  double  powers  for  the  same  purpose,  in 
any  other  respect.  The  power  of  the  states  to  punish  offences 
against  the  coinage  or  the  securities  of  the  nation,  only  exists  so 
fnr  as  such  offences  affect  the  interests  of  the  state.  The  states 
have  no  power  to  punish  offences  exclusively  against  the  United 
States.  This  is  too  obvious  and  too  well  settled  to  justify  the  cita- 
tion of  authority.  And  it  need  not  be  argued  how  completely  at 
the  mercy  of  the  states  the  idea  of  fixing  the  power  of  eminent 
domain,  for  national  purposes,  exclusively  in  the  states,  must  leave 
the  national  government.  It  could  not  build  a  canal  or  improve 
the  navigation  of  a  river,  or  construct  a  railway,  except  by  the 
action  of  the  states.  There  was  nothing,  in  our  judgment,  in  the 
mnd  theory  of  the  national  sovereignty,  which  ripened  into  the  re- 
bellion and  civil  war,  more  flagrantly  absurd  than  this.  We  have 
noticed  the  argument  of  the  state  courts,  in  favor  of  this  view,  in 
all  the  cases  which  we  know  of,  except  that  of  Sitrt  v.  The  Mer- 
chant!' Int.  Co.,  106  Mass.  356.  In  this  case  no  argument  is  at- 
tempted. It  is  placed  solely  upon  the  long  usage.  And  the 
Southern  States  might  have  justified  most  of  their  theories  in  the 
same  way.  The  truth  unquestionably  is,  that  the  national  govern 
mcnt  has  been  compelled  to  allow  many  of  its  important  national 
functions,  hitherto,  to  lie  in  a  state  of  suspended  animation,  and 
beg  ita  way  along,  at  the  mercy  of  the  states,  in  many  very  essen- 
tial particulars,  when  its  powers  were  most  unquestionable.  Sc 
that,  mere  silence  on  the  part  of  the  nation  does  not  imply  acqui 
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eseence.    It  was  merely  waiving,  for  the  present,  the  exercise  of  its 
just  powers,  in  order  to  quiet  public  opinion. 

We  might  say  much  more,  but  we  fear  we  may  already  have 
said  more  than  will  be  read.  Wo  are  happy  in  being  able  to  refer 
to  one  decision  by  an  able  court,  supported  by  a  very  able  and 
satisfactory  opinion,  where  the  same  conclusion  was  reached,^  with 
that  above  stated,  but  in  a  somewhat  different  course  of  reasoning, 
but  onetjvery  way  eminently  satisfactory  to  us.  We  refer  to  the 
opinion  of  Mr.  Justice  Cooley  in  Tromhley  v.  Humphrey,  23 
Mich.  471.  We  should  certainly  not  have  attempted  any  argu- 
ment upon  the  question  had  we  not  regarded  it  as  being  important, 
and  as  we  have  before  said  fundamental  in  constitutional  construc- 
tion, and  one  which  has  not  hitherto  received  that  consideration, 
either  from  the  profession  or  the  courts,  which  it  is  fairly  entitled 
to  demand. 

II.  There  is  one  other  question  connected  with  this  subject, 
which  is  one  of  even  more  importance,  so  far  as  principle  is  con- 
cerned, than  the  one  we  have  so  extensively  discussed :  u  e.,  at 
what  time  the  owner  of  the  property  taken  is  entitled  to  receive 
the  price  of  it.  But  it  is  most  thoroughly  and  learnedly  discussed 
in  the  dissenting  opinion  of  Mr.  Justice  DoE,  in  Orr  v.  Quimhy^ 
tupra^  and  we  could  add  nothing  valuable  to  what  will  there  be 
found.  It  seems  to  us,  that  upon  principle,  the  dissenting  opinion, 
that  the  price  must  be  paid  concurrently  with  the  taking,  is  well 
founded,  and  the  tendency  of  judicial  opinions  in  this  country,  is 
unquestionably  in  that  direction.  It  has  always  seemed  to  us,  that 
the  provision  in  the  American  constitutions,  requiring  compensa- 
tion to  the  owners  of  private  property,  taken  for  public  use,  was 
entitled  to  receive  the  natural  and  ordinary  construction.  And  in 
ordinary  cases,  where  there  is  no  provision  for  credit,  the  seller  is 
entitled  to  the  price,  concurrently  with  the  delivery,  and  is  not 
hound  to  make  delivery  until  he  receives  the  price,  or  some  security 
which  he  is  willing  to  accept  in  lieu  of  the  price.  This  may  not 
be  practicable,  in  cases  where  the  damage  cannot  be  known  till 
after  the  same  is  defined  by  the  actual  extent  of  the  use.  But  in 
such  cases  the  purchaser  may  be  required  to  make  an  adequate  de- 
posit. And  we  see  no  reason  why  cases,  where  property  is  pur- 
chased by  the  state  or  a  municipal  corporation,  or  by  the  nation, 
should  be  any  exception  to  the  rule  above  stated.  The  security  for 
dtimate  ability  to  make  payment  may  be  more  ample  in  such  cases 
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lan  ID  that  of  private  persons,  natural  or  artificial.  But  that  is  not 
le  chief  objection,  in  this  class  of  cases.  The  owner  of  the  property 
not  bound  to  accept  a  right  of  action,  and  a  possible  lawsuit,  in 
eu  of  the  price.  He  may  well  say,  that  he  is  not  compellable  to 
xcfaange  bia  property  for  a  lawsuit  against  any  the  most  respon- 
ble  party.  And  a  mere  claim  against  the  sovereignty  is  even 
irther  from  payment,  than  one  against  a  party  Hable  to  be  im- 
leaded  in  the  courts.  And  although  this  objection  is  not  applica- 
le  to  municipal  corporations,  yet  even  these  are  proverbially  relac- 
int  to  meet  promptly  their  legal  obligations.  We  think,  there- 
ire,  that  upon  principle  the  owner  of  property,  so  compulsorily 
eprived  of  it,  is  fairly  entitled  to  have  the  compensation  ready 
ir  his  acceptance,  at  the  very  time  he  is  deprived  of  it,  or  in  ex- 
eptional  cases,  as  soon  as  the  damage  or  price  can  bo  ascertained, 
nd  that  in  neither  case  is  a  mere  right  of  action,  however  secured, 
>  be  regarded  as  an  equivalent.  It  is  not  desirable  here  to  cxa- 
line  the  cases  upon  this  point,  since  they  are  very  numerous,  aoJ 
lay  all  be  found  in  the  dissenting  opinion  of  Mr.  Justice  Dob, 
nd  in  some  of  the  elementary  books,  and  nothing  is  clearer,  than 
liat  no  satisfactory  rule  upon  the  subject  is  deducible  upon  an? 
djustment  of  the  preponderance  of  the  decided  cases.  We  bnve 
one  what  we  could  in  that  way  in  our  work  on  Railways,  Vol.  I-, 
73,  pp.  296  et  »eq.,  entitled  "The  time  compensation  is  to  be 
lade."  I.  F.  B. 
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Supreme  Judicial  Court  of  Maine. 

DOVER  r.  KOBINSON  nt  al. 

The  pica  of  sareiies  upon  a  collector's  band  that  it  is  not  their  deed,  ii  wrll 
minlained  by  proof  lliat  subseqiienll)'  lo  ili  delivery  and  approval,  and  withoul 
leir  knowledge  or  consent,  bnl  with  the  knowleilge  and  consent  of  the  selectmen 
r  the  town  haring  custody  or  the  bond,  the  penal  turn  was  chaDged  by  [he  pcin- 
:pal  from  iwetity-fiTe  hundred  lo  twenly-fiTe  thousand  dollars. 

Such  an  alteration,  so  made,  avoids  the  bond  as  to  the  sureties.  It  cannot  be 
ramed  a  spoliation  by  a  stranger.  The  inhabitants  of  tho  town  cannot  maintnin 
lit  against  the  sureties  upon  n  hand  thus  Tiiiaiod,  The  deliberate  intentional 
erniisaion  of  sach  an  alteration,  by,  their  general  financial  agents,  defeats  tlieil 
ght  to  recover  opon  such  bond  ngainii  those  not  cc^isanl  of  the  alleratiuu  not 
iking  any  part  therein,  nor  raltfying  the  same. 

The  town  itself  raiiiies  such  permission  by  inserting  in  their  writ  a  count  upon 
ic  bond  in  its  altered  condition.  They  cannot  leke  the  chance  of  reaping  » 
coefit  therefrom  without  incurring  at  the  eame  time  a  risk  of  loss. 
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Oh  report.  Debt  upon  the  l)ontI  of  Martin  L.  Robinoon  and 
his  sureties,  for  the  faithful  performance  by  him  of  the  duties  of 
collector  of  taxes.  The  defence  was  that  the  penal  sum  was 
altered  after  delivery  by  erasing  the  word  "hundred**  and 
inserting  "  thousand."  without  the  knowledge  or  consent  of  the 
sureties.  If  the  action  could  be  maintained  against  them  the 
defendants  were  to  be  defaulted ;  otherwise,  it  was  to  be  discon- 
tinued as  to  the  sureties  and  judgment  taken  against  Robinson 
alone.  The  bonds  given  by  the  same  parties  for  previous  years 
had  been  for  $25,000,  and  it  was  thought  by  the  selectmen,  when 
they  approved  it,  that  this  was  for  the  same  sum.  The  selectmen 
testified  that  they  did  not  assent  to  the  change  of  the  penalty, 
which  was  made  by  Robinson,  when  it  was  handed  him,  merely  to 
call  his  attention  to  the  mistake,  and  that  the  chairman  of  the 
board  said  it  could  not  charge  the  sureties  for  more  than  the 
original  amount;  while  Robinson  swore  that  the  chairman  told 
hjm  (as  he  was  about  to  scratch  out  the  word  '^ hundred'*  with  his 
knife)  to  write  the  **  thousand**  over  the  top,  if  he  wrote  it  any- 
where. He  did  so,  simply  making  ink  marks  across  the  "hundred.*' 
There  were  two  counts  in  the  declaration,  the  first  upon  a  bond  for 
925,000,  and  the  second  upon  one  of  like  date  and  obligation  in 
the  penal  sum  of  $2500. 

The  justice  drawing  the  opinion  accompanied  it  with  the  follow- 
ing memorandum,  which  is  recited  here  as  showing  the  precise 
state  of  facts  upon  which  the  decision  is  based. 

"My  opinion  in  this  case  is  predicated  upon  the  following  view 
of  the  facts,  which  I  believe  is  the  only  one  that  we  can  reasonably 
take  upon  the  testimony  as  reported. 

I  state  it  in  advance,  because  I  think,  if  any  difference  of  opin- 
ion arises  among  members  of  the  court,  it  will  be  upon  the  facts 
and  not  upon  the  law,  and  therefore  I  think  they  had  better  be 
discussed  separately. 

The  bond  in  suit  as  originally  executed,  delivered  and  approved, 
was  in  the  penal  sum  of  $2500,  instead  x>{  $25,000,  which  was  the 
sum  usually  inserted  in  the  collector's  bond.  In  the  fall  of  1872, 
more  than  two  years  after  the  bond  was  given,  the  selectmen  dis- 
coTered  this  fact,  and  thereupon  agreed  to  call  the  attention  of  the 
principal  to  it. 

This  was  done  by  one  of  them  in  the  presentee  of  the  other  two, 

and  the  bond  was  handed  to  the  principal,  who  in  the  presence  of 
Vol.  XXIV.— 26 
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all  tbe  selectmen,  remarked  that  he  could  fix  that,  and  forthwi'Ji 
with  a  pen  atruck  out  the  word  *' hundred,"  and  wrote  the  word 
"thousand"  over  it.  There  was  but  little  conversation.  The  testi- 
mony taken  together  seems  to  establish  the  &ct  that  one  of  the 
Belectmen  expressed  the  opinion  that  the  change  could  not  be  madn 
80  as  to  hold  tite  sureties  beyond  the  sum  first  inserted  without 
their  consent,  and  that  he  directed  the  principal  to  write  the  word 
"thousand"  over  the  word  "hundred,"  and  that  neither  of  the 
other  selectmen  said  anything,  expressing  neither  assent  nor 
dissent.  The  bond  was  replaced  upon  the  town  files,  and  the 
alteration  did  not  come  to  the  knowledge  of  the  sureties  until  the 
next  spring.  After  it  did  come  to  their  knowledge,  two  of  them 
took  mortgages  of  the  principal's  property,  conditioned  to  be  void 
if  the  principal  saved  them  harmless  "from  all  legal  liability"  on 
this  and  two  other  bonds  which  they  had  signed  as  his  sureties, 
"it  being,  however,  expressly  understood  that  this  mortgage  im- 
poses no  ntJdltional  liabilities  on  said  sureties." 

The  sureties  havo  paid  to  the  town  upon  the  other  bonds  more 
than  the  estimated  value  of  the  mortgaged  property.  Under 
these  circumstances,  the  only  reasonable  inference  seems  to  be  that 
the  alteration  was  made  with  the  knowledge  and  consent  of  the 
selectmen,  and  that  there  is  no  evidence  of  any  knowledge  of,  or 
consent  to,  such  alteration  on  the  part  of  the  sureties  at  the  time 
it  was  made,  or  of  any  subsequent  ratification  thereof  by  them." 

C.  A.  Everett,  for  the  plaintiffs,  contended  that  the  only  power 
given  to  the  selectmen  was  to  approve  a  su£Scient  bond.  When 
fbey  bad  done  this  they  were  functug  officio  in  this  respect,  and 
could  not  authorize  an  alteration  of  one  already  taken  and 
approved.  The  bond  ran  to  the  inhabitants  of  the  town,  and  the 
selectmen  were  strangers  to  it,  so  that  an  alteration  made  by  them 
would  not  vitiato  it;  d  fortiori,  one  made  by  the  principal,  with- 
out consent  of  the  obligees,  would  not  have  that  effect. 

J.  Oroshy  and  A.  M.  Robinson,  for  the  defendants. 

Barrows,  J. — Upon  the  testimony  here  reported  the  question 
seems  to  be  whether  the  inhabitants  of  a  town  can  maintain  an 
action  against  the  sureties  upon  a  collector's  bond,  originally  given 
in  the  penal  sum  of  $2500,  when  said  penal  sum  has  been  altered 
by  the  principal  in  the  bond,  since  its  delivery,  with  the  knowledge 
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and  consent  of  tbo  selectmen  of  the  town,  from  J2500  to  025,000, 
vithouc  the  knowledge  of  the  sureties,  and  in  the  absence  of  all 
proof  of  a  subsequent  ratification  by  them.  The  proposition  that 
these  facts  are  sufficient  to  sustain  the  sureties*  plea  that  such 
altered  bond  is  not  their  deed,  would  seem  to  admit  of  little  doubt. 
It  is  not  a  case  of  spoliation  by  a  stranger.  The  cases  which 
bold,  as  in  Small  v.  Danville^  51  Maine  359,  and  Mitchell  v. 
Roeklandy  52  Maine  118,  tlmt  towns  are  not  responsible  for  the 
wrongful  acts  of  their  officers  In  the  performance  of  a  public  duty 
imposed  upon  them  by  statute,  have  no  proper  application  to  a 
ease  like  this. 

It  is  no  legitimate  consequence  of  the  doctrine  of  these  and 
similar  decisions,  to  subject  the  debtors  of  a  town  to  the  increased 
liabilities  which  might  ensue  from  an  undetected  alteration  of  the 
instruments  which  form  the  evidence  of  their  indcbtment,  when 
BQch  alteration  is  made  with  the  permission  of  the  financial  agents 
of  the  town,  and  to  hold  that  such  tampering  with  written  obliga- 
tions entails  no  risk  of  loss  when  unsuccessfully  attempted.  The 
town  seeks  here  to  enforce  a  right  by  virtue  of  a  sealed  instru- 
ment which  was  never  executed  in  its  present  condition  by  those 
against  whom  they  claim  to  recover  on  the  strength  of  it.  The 
change,  which  would  avoid  it  beyond  controversy  or  question,  if 
made  with  the  consent  of  an  individual  obligee,  was  made  by  the 
consent  of  those  whom  the  town  had  made  its  custodians.  The 
plaintiffs  claim  to  maintain  their  suit  upon  the  bond,  notwithstand- 
ing its  avoidance  upon  the  ground  that  the  alteration  was  an  act 
unauthorized  by  them,  and  one  which  their  selectmen  were  not 
empowered  by  law  or  vote  of  the  town  to  permit. 

To  be  relieved  from  a  liability  incurred  through  lae  unauthor- 
ized and  unlawful  act  of  a  public  officer  is  one  thing — to  enforce 
as  a  valid  subsisting  claim  a  bond  which  has  been  vitiated  with  the 
consent  of  those  who  rightfully  had  it  in  keeping  on  behalf  of  the 
town,  is  quite  another.  There  seems  to  be  no  good  reason  why  the 
principles  which  are  laid  down  in  Chadwick  v.  Hastman,  53 
Maine  12,  and  Lee  v.  Starbird,  55  Maine  491,  touching  the 
alteration  of  written  instruments  offered  in  evidence,  should  not  be 
held  to  apply  to  a  case  like  the  present.  It  is  not  a  case  of  mis- 
appropriation of  payments,  like  that  of  Porter  v.  Stanley^  47 
Maine  515,  nor  of  negligence  and  mistake  on  the  part  of  tho 
Belectmen,  like   that  of  Farmington  v.  Stanley,  60  Maine  472, 
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where  the  defendants  were  rightly  held  chargeable  for  the  default 
of  their  principal,  although  the;  might  have  been  relieved  if  the 
mistakes  made  by  the  town  officers  could  have  been  allowed  to 
pass  uncorrected. 

A  careful  examination  will  show  that  there  is  little  analogy  be* 
tween  those  cases  and  the  one  now  before  ne. 

To  sustain  the  present  suit  against  the  sureties  we  have  a  writ- 
ten obligation  which  has  been  vitiated  as  an  instrument  of  evi- 
dence by  the  deliberate  intentional  act  of  the  plaintiff's  agents, 
an  act  done  apparently  to  secure  themselves  from  the  blame  which 
might  attach  to  them  for  their  carelessness  in  accepting  an  inade- 
quate security,  but  an  act  which  as  effectually  deprived  the  town 
for  which  they  acted  of  any  right  of  action  against  these  sureties 
upon  this  bond  as  if  they  had  nerer  executed  any  bond  at  all.  It 
is  not  their  deed.  But  there  is  another  view  which  is  equally 
fatal  to  the  plaintiff's  case.  The  plaintiff  town  presents  itself 
here  in  this  very  Buit  in  the  attitude  of  ratifying  this  act  of  their 
selectmen. 

Whatever  might  have  been  thought  of  the  elaborate  and  inge- 
nious effort  of  counsel  to  establish  the  position  that  the  inhabitants 
of  the  town  ought  not  to  be  affected  by  what  be  claims  to  have 
been  the  unauthorized  act  of  their  agents,  if  they  had  brought 
suit  on  the  bond  as  originally  given,  it  can  hardly  avail  when  we 
find  that  the  first  count  in  the  writ  asserts  the  giving  of  a  bond  by 
the  defendants  in  the  sum  of  $25,000.  The  plaintiff  corporation 
seems  to  have  been  ready  to  avail  itself  of  the  alteration  if  it 
passed  unnoticed.  They  can  do  so,  only  at  the  hazard  of  losing 
the  benefit  of  their  bond  altogether.  Asserting  a  claim  here  upon 
the  bond,  in  its  altered  condition,  they  must  be  held  to  have 
ratified  the  act  of  their  selectmen  in  permitting  the  alteration,  and 
to  stand  in  the  same  position  as  a  private  corporation  or  an  ini^- 
vidual  does  in  bringing  suit  upon  an  altered  instrument. 

That  position  is  not  improved  by  any  acta  or  omissions  on  the 
part  of  the  sureties.  They  gave  no  implied  authority  to  the  prin- 
cipal and  to  the  town  officers  to  insert  such  sum  as  they  might 
agree  upon,  by  executing  the  collector's  bond  in  blank,  as  was 
done  in  the  case  of  South  Berwick  v.  Huntre»»,  53  Maine  89. 

The  condition  of  the  mortgage  of  the  principal's  property 
received  by  two  of  the  sureties  to  secure  them  against  all  "  legal 
liabilities"  upon  this  and  two  other  bonds,  is  so  framed  as  to 
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exclude  the  idea  that  they  intended  to  ratify  the  alteration.  Even 
if  they  had  not  already  paid  upon  the  other  bonds  a  sum  larger 
than  the  estimated  value  of  the  mortgaged  property,  the  reception 
of  this  mortgage  could  not  be  construed  as  a  ratification. 

As  to  them  the  plea  that  this  is  not  their  deed  is  well  main- 
tained. Such  a  defence^cannot  avail  the  principal  who  made  the 
alteration.    FlaintifTs  have  leave  to  discontinue  as  to  the  sureties. 


The  doctrine  of  the  foregoing  case 
leemt  most  nnqnestionable.  Indeed,  it 
ma/  fairly  be  said  to  be  so  far  remored 
from  the  debatable  ground  as  not  to  in- 
Tolve  any  question  which,  upon  the  pre- 
sent state  of  the  decisions,  could  pro- 
perly be  regarded  as  even  doubtful. 

The  alteration  seems  to  have  been 
material  beyond  all  debate,  raising  the 
penal  sum  tenfold.  According  to  the 
old  rule  of  the  English  law,  as  laid  down 
br  Lord  Coke,  in  his  commentary  on 
Pigoa's  Cas€,  11  Co.  Rep.  27,  if  any 
deed  be  altered  in  a  point  material  by 
the  plaintiff  himself,  or  by  any  stranger, 
withoQt  the  privity  of  the  obligee,  it 
thereby  becomes  void.  And  the  same 
nile  is  maintained  so  late  as  Davidson 
T.  Coo;xr,  11  M.&W.  778;  13  Id.  343; 
vhere  Lord  Abinokb,  C.  B.,  in  giving 
judgment,  repeats  the  very  words  of 
Lord  CoKB  as  being  still  law.  But 
the  rule  seems  never  to  have  obtained 
to  the  same  extent  in  this  country.  It 
is  required  here,  at  present  day,  that  the 
alteration  should  be  material,  in  order 
to  affect  the  validity  of  the  instrument : 
yichols  V.  Johnson f  10  Conn.  192; 
Langdon  v.  Paul,  20  Vt.  219  ;  Waring 


T.  Smith,  2  Barb.  Ch.  1 19  ;  but  in  order 
to  avoid  the  contract,  it  must  be  made 
by  the  privity  of  the  party  intended  to 
enforce  the  contract,  and  also  with  a 
fraudulent  purpose,  and  not  by  mere  mis- 
take or  misapprehension :  Ada/ns  v. 
Frifej  3  Mete.  (Mass.)  103.  But  here 
there  can  bo  no  question  whatever  upon 
this  point.  For  it  is  idle  to  discuss  the 
question  whether  a  town,  or  any  other 
corporation,  can  enforce  contracts  in  its 
favor  against  sureties  when  the  amount 
has  been  raised  by  its  own  principal  ex- 
ecutive officers  by  arrangement  with  the 
principal  without  the  concurrence  of 
the  sureties. 

We  understand  the  English  courts  to 
hare  adopted  of  late  much  the  same  views 
upon  this  question  with  our  own  courts 
— that  the  alteration  must  be  in  some 
material  matter  and  with  the  privity  of 
the  party  in  interest,  and  not  by  a  mere 
stranger,  or  by  mistake  and  without 
fraudulent  purpose  :  Hirschman  v.  /Sudd, 
Law  Rep.  8  Exch.  171.  The  rule  that 
alterations  by  a  stranger  will  not  affect 
the  contract,  seems  to  be  established  in 
the  Irish  courts :  iStoi'ney  v.  Barry ^  1 
Jones  Ir.  Exch.  109.  I.  F.  R. 


Court  of  Appeals  of  New  York. 

MARTHA  D.  RODERIGAS,  Admin'x,  *c.,  Respondent,  r.  THE  EAST 
RIVER  SAVINGS  INSTITUTION,  Appellant. 

A  payment  by  a  debtor  to  an  administrator  duly  appointed  is  valid,  and  a  bar 
tea  second  action,  although  the  supposed  intestate  is  alive  at  the  time  and  the 
letten  of  administration  are  subsequently  revoked  for  this  reason. 

Although  Surrogate  courts  are  of  limited  and  special  jurisdiction,  which 
Abends  npon  the  existence  of  certain  facts,  yet  their  decision  upon  the  existence 
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partial  aciing  on  tbe  faith  of  it, 

la  October  1857,  the  intestate,  James  Pivine,  deposited  vith 
the  defendant,  a.  aiiving.i  b:ink  in  the  city  of  New  York,  the 
sum  of  $485,  and  soon  thorcafcer  went  to  the  island  of  Cnb», 
Tfith  his  ffifc,  the  present  plaintiff,  to  reside,  leaving  his  wife's 
mother,  IsabcIiLt  McNeil,  residing  in  the  city  of  Kew  York. 
Noiiher  James  Divine,  nor  his  wife,  having  returned  to  New  York 
in  April  186Q,  Mrs.  McNeil  applied  to  the  sanrogate  of  New 
York  for  letters  of  administration  upon  hia  estate,  upon  sufficient 
formal  proof  that  he  had  died  intestate,  leaving  assets  in  the 
county  of  New  York,  and  that  his  wife  was  also  dead,  and  thnt 
she  was  a  creditor;  and  in  M^y,  1869,  the  surrogate  granted 
letters  of  administration  to  Mrs.  McNeil  upon  his  estate.  The 
proceedings  resulting  in  the  letters  of  adminiatrution  complied 
within  the  statutes  upon  the  subject,  and  were  all  regular  in  form. 
After  letters  were  issued  to  her,  she  weat  to  tbe  savings  bank, 
produced  her  letters,  and  demanded  and  received  the  d^Msit 
which  bad  been  made  about  twelve  years  before,  with  the  accumu- 
lation of  interest.  In  May  1872,  the  plointilT  returned  from 
Cuba  to  New  York,  and  then  for  tli«  first  time  learned  what  her 
mother  had  done ;  and  she  af^lied  to  the  surrogate  for  letters  of 
administration  upon  her  husband's  estate,  upon  allegations  and 
proof  that  he  lived  in  Cuba  until  March  1S71,  when  he  died  in- 
testate, and  tb«  surrogate  revoked  the  letters  which  had  been 
issued  to  Mrs.  McNeil,  and  granted  letters  to  the  plaintiff,  who 
had  again  married.  The  plaintiff  then  demanded  the  deposit  or 
the  defendant,  with  the  accumulation  of  interest,  and  payment 
being  refused,  she  brought  this  action.  In  the  court  below 
plaintiff  recovered,  whereupon  defendant  brought  the  case  to  this 
court,  where  it  was  argued  before  six  judges,  and  these  being 
equally  divided,  it  was  argued  again  before  a  foil  court 

S.  P.  Nash,  for  appellant. 
S.  Jonety  for  respondent 

The  opinion  of  a  majority  of  the  court  was  delivered  by 

Earl,  J. — The  sole  question  for  our  consideration  is  whether 

the  payment  to  the  first  administratrix  is  a  defence  to  this  action, 

It  is  claimed   on  the  part   of   the   plaintiff  that   the  surrogate, 

in  granting  letters  upon  the  estate  of  her  husband,  who  was  not 
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ihen  dead,  acted  wholly  without  jurisdiction,  and  that  his 
proceedings  in  granting  such  letters  were  null  and  void.  The 
question  as  to  the  eiTect  of  letters  granted  under  such  circum- 
stances, has  never,  so  far  as  I  can  discover,  been  decided  in  this 
state,  and  is  in  this  case  for  the  first  time  before  this  court  for 
consideration. 

Surrogate's  courts  are  courts  of  limited  and  special  jurisdic- 
tion, and  jet  their  jurisdiction  to  grant  administration  upon  the 
estates  of  deceased  persons  is  general  and  exclusive.     No  other 
courts  can  act  and  discharge  the  same  functions.     Beforo  their 
proceedings  can  have  any  validity  or  confer  any  authority,  they 
must  have  jurisdiction  to  act,  and  this  is  true  of  all  courts.      No 
court,  no   matter  how   general   its  jurisdiction   may   be,   which 
proceeds  without  jurisdiction  in  the  particular  case,  can  make  a 
valid  record,  or  confer  any  rights.      When  a  statute  prescribes 
that  some  fact  must  exist  before  jurisdiction  can  attach  in  any 
court,  such  fact  must  exist  before  there  can  be  jurisdiction,  and 
the  court  cannot  acquire  jurisdiction  by  erroneously  deciding  that 
the  fact  exists,  and  that  it  has  jurisdiction.     But  when  general 
jurisdiction  is  given  to  a  court  over  any  subject,  and  that  juris- 
diction depends  in  the  particular  case  upon  facts  which  must  be 
brought  before  the  court  for  its  determination  upon  evidence,  and 
when  it  is  required  to  act  upon  such  evidence,  its  decision  upon  the 
question  of  its  jurisdiction  is  conclusive  until  reversed,  revoked 
or  vacated,  so  far  as  to  protect  its  officers  and  all  other  innocent 
persons,  who  act  upon  the  faith  of  it :     Miller  v.  Brtnkerhoffy  4 
Denio  119 ;  StapU$  v.  Fairchild,  3  N.  Y.  41 ;  People  v.  Sturte- 
vani,  9   Id.  268 ;    Skinnion  v.  Kelly,  18  Id.    366 ;    Porter  v. 
Purdy,  29  Id.  106 ;  Bumstead  v.  Bead,  31  Barb.  661 ;    arig- 
non'sLe$8ee  v.  Astor,  2  How.  (U.  S.)  319  ;  JIalcomb  v.  Phelps,  16 
Conn.  127 ;  State  v.  Scott,  1  Bailey's  Law  R.  294 ;  liaborg  v. 
Eammond^  2  Harris  and  Gill  42 ;  Brittain  v.  Kinnaird,  1  Brod. 
&  Bing.  432.      This  rule   as  to  the  jurisdiction  of  officers  and 
courts  of  limited  and  special   jurisdiction  has  many  illustrations 
in  the  cases  cited.     In  Staples  v.  Fairchild,  the  rule  is  announced 
as  follows :    "  Where  certain  facts  are  to  be  proved  before  a  court 
or  officer  of  special  and  limited  jurisdiction,  as  a  ground  for  issu- 
ing process,  and  there  is  a  total  defect  of  evidence,  the  process 
^illbe  void  ;  but  where  the  proof  has  a  legal  tendency  to  make  out 
>  proper  case  in  all  its  parts  for  the  jurisdiction  of  the  court  or 
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officer,  although  such  proof  may  be  slight  and  inconclasive,  the 
process  will  be  valid  until  set  aside  on  a  direct  proceeding  for  that 
purpose.  In  one  case  the  coart  acts  without  authority ;  in  the 
olher,  it  only  errs  in  judgment  upon  a  question  properly  before  it 
for  adjudication.  In  one  case  there  is  a  defect  of  jurisdiction ;  in 
the  other,  there  is  only  an  error  of  judgment." 

In  Porter  v.  Purdy,  the  following  language  is  used :  "  When 
in  special  proceedings  in  courts,  or  before  officers  of  limited  juris- 
diction, tbey  are  required  to  ascertun  a  particular  fact,  or  to 
appoint  persons  to  act  in  such  proceedings,  having  particular 
quali6cations,  or  occupying  some  particular  relation  to  the  parties 
or  the  subject,  such  acts,  when  done,  are  in  the  nature  of  adjudi- 
cations, which  if  erroneous,  must  be  corrected  by  a  direct 
proceeding  for  the  purpose ;  and  if  not  so  corrected,  the  sobse- 
C[uent  proceedings  which  rest  upon  them  are  not  affected. 
however  erroneous  such  adjudications  may  be."  In  Orignont 
Le»»ee  v.  Arior,  where  by  a  law  of  Michigan,  the  county  cour[s 
had  power  under  certain  circumstances,  to  order  the  sale  of  the 
real  estate  of  a  deceased  person  for  the  payment  of  debts  and 
legacies,  it  was  held  that  it  was  for  that  court  to  decide  upon  the 
sxistcnce  of  the  facts  which  gave  jurisdiction.  In  Brittain 
f.  Kinnaird,  Dallas,  C.  J.,  said:  "The  magistrate,  it  is  urged, 
;ould  not  give  himself  jurisdiction  by  finding  that  to  be  a  fact 
ivbich  did  not  exist.  But  he  was  bound  to  inquire  as  to  the  fact, 
ind  when  be  has  inquired,  his  conviction  is  conclusive  of  it." 

The  jurisdiction  of  surrogate's  courts  is  defined,  and  their 
proceedings  are  regulated  in  our  statutes.  It  is  provided  (2  R.  S. 
r4,  sec.  23),  that  the  "  surrogate  of  each  county  shall  have  sole  and 
:xclusive  power  within  the  county  for  which  he  may  be  appointed, 
;o  grant  letters  of  administration  of  the  goods,  chattels  and  credits 
)f  persons  dying  intestate,  in  the  following  cases :  1.  Where 
in  intestate,  at  or  immediately  previous  to  his  death,  was  an 
nhabitant  of  the  county  of  such  surrogate,  in  whatever  place 
luch  death  may  have  happened.  2.  Where  an  intestate,  not 
>eing  an  inhabitant  of  this  state,  shall  die  in  the  county  of  such 
lurrogate,  leaving  assets  therein.  3.  Where  an  intestate,  not 
leing  an  inhabitant  of  this  state,  shall  die  out  of  the  state,  leav- 
ng  assets  in  the  county  of  such  surrogate,  and  in  no  other 
!ounty.  4.  Where  an  intestate,  not  being  an  inhabitant  of  this 
itate,  shall  die  out  of  the  state,  not  leaving  assets  therein,  but 
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assets  of  such  intestate  shall  thereafter  come  into  the  county  of 
such  surrogate."  It  is  further  provided  (sec.  26),  that  "before 
any  letters  of  administration  shall  be  granted  on  the  estate  of 
any  person  who  shall  have  died  intestate,  the  fact  of  such 
person  dying  intestate  shall  be  proved  to  the  satisfaction  of  the 
surrogate,  who  shall  examine  the  persons  applying  for  such  letters 
on  oath,  touching  the  time,  place  and  manner  of  the  death,  and 
whether  or  not  the  party  dying  left  any  will ;  and  ho  may  also 
in  like  manner  examine  any  other  person,  and  may  compel  such 
person  to  attend  as  a  witness  for  that  purpose.*' 

Under  these  provisions  of  the  statute  the  surrogate  can  no  more 
institute  a  proceeding  than  the  judge  of  any  other  court  can  insti- 
tute a  suit.     He  must  wait  until  some  person  interested  comes 
before  him,  and  upon  proper  allegations  invokes  the  exercise  of 
bis  jurisdiction,  and  then  he  has  not  the  option  to  exercise  it;  he 
must  exercise  it.     If  he  should  refuse  to  act,  he  can  be  compelled 
to  action  by  mandamus.     While  the  statute  gives  him  no  jurisdic- 
tion to  administer  upon  the  estate  of  a  living  person,  it  imposes 
upon  him  the  duty  of  inquiry  as  to  the  death  of  any  person  upon 
whose  estate  letters  of  administration  are  applied   for,  and  the 
inquiry  is  a  judicial  inquiry.     In  discharging  that  duty  he  may 
examine  the  person  applying  for  letters,  and  examine  other  wit- 
nesses, and   in  making   such  examination  he  is  discharging  his 
judicial  functions,  and  exercising  his  rightful  jurisdiction.    He  can 
compel  the  attendance  of  witnesses  before  him  by  attachment,  and 
false  swearing  would  be  perjury  under  our  statutes   upon  that 
subject.    When  proof  has  been  produced  to  his  satisfaction,  the 
other  conditions  of  the  statute  being  complied  with,  he  must  issue 
letters.     The  inquiry  may  be  a  difficult  one.     In  many  cases  in 
the  time  of  war,  in  the  case  of  absence  upon  the  seas,  or  in  foreign 
lands,  and  in  the  case  of  long  absence  unheard  from,  death  cannot 
be  proved  with  infallible  certainty.     Witnesses  may  be  untruthful 
or  mistaken,  and  the  surrogate  may  thus  be  led  into  error.    Yet 
he  must  act ;  the  statute  makes  it  his  duty  to  do  so.     He  must 
decide  upon  the  fact  of  death  as  best  he  can  upon  the  evidence 
produced,  exercising  a  judgment  not  infallible.     Does  he  decide  at 
his  peril?    If  he  decides  one  way,  has  he  jurisdiction,  and  if  he 
decides  the  other,  has  he  no  jurisdiction,  and  has  he  had  none  ? 

The  claim  is,  that  if  death  has  not  occurred,  although  the  sur- 
rogate may  have  been  satisfied  by  the  clearest  proof  before  him 
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that  dcatli  bad  occurred,  his  proceedings  are  a  nullity  for  want  of 
any  jurisdiction  to  act  The  consequence  is,  that  they  furnish  uo 
protection  to  any  one.  The  surrogate  who  has  in  good  faith 
ordered  the  sate  of  property  and  the  distribution  of  meney,  may 
in  after  years  be  made  liable  for  the  whole  estate.  After  many 
years  it  may  be  a  question  whether  the  intestate  died  in  one  noatb 
or  in  another  month  earlier  or  later,  and  shall  the  jurisdiction  of 
the  surrogate,  and  the  validity  of  his  proceedings,  and  his  protec- 
tion against  liability,  depend  upon  how  this  question  may  be  deter- 
mined by  a  jury  upon  disputed  evidence?  If  the  surrogate'ii  pro- 
ceetitngs  are  to  he  held  null  and  void  in  case  be  errs  as  to  the  fact 
of  death,  the  same  result  must  follow  if  he  errs  as  to  the  place  of 
death,  and  as  to  the  other  facts  mentioned  in  section  23,  above 
cited.  The  fact  of  inhabitancy  is  frequently  one  difficult  to  be 
determined.  It  is  one  the  surrogate  must  determine  before  he  can 
issue  letters,  and  its  determination  frequently  depends  upon  dis- 
puted and  fallible  evidence,  and  if  error  as  to  the  fact  of  death  mill 
leave  him  with  no  jurisdiction,  so  will  error  as  to  the  fact  of  inhab- 
itancy, and  the  consequence  will  be,  that  in  such  a  case  his  pro- 
ceedings will  give  no  protection  to  any  one.  A  construction  of  the 
statutes  which  will  lead  to  such  results,  will  make  the  laws  as  to 
the  jurisdiction  and  proceedings  of  surrogates'  courts  difficult  and 
hazardous  to  execute,  and  should  not  be  tolerated  unless  the  lan- 
guage will  admit  of  no  other  construction.  I  am  of  opinion,  taking 
into  consideration  the  various  provisions  of  the  statutes,  that  it  was 
the  intention  of  the  legislature  to  confer  upon  surrogates'  courts 
sole  and  exclusive  jurisdiction  over  the  subject  of  granting  letters 
of  administration,  and  as  part  of  that  jurisdiction  to  determine  the 
facts  upon  sufficient  evidence  upon  which  their  action  must  rest. 

As  early  an  1792  (2  Greenl.  420),  in  the  preamble  to  an  act  con 
cerning  administrations,  it  is  recited  that  "administrations  had 
been  frequently  granted  in  that  state  upon  the  mere  suggestion  of 
the  party  applying  for  the  same,  without  due  proof  of  the  death  of 
the  person  upon  whose  estate  tbey  were  granted ;  and  it  had  bap< 
pened  that  administrations  had  been  granted  upon  estates  of  per 
sons  who  were  then  living  and  residing  within  this  state,  and  nd 
ministrations  were  frequently  granted  to  persons  in  no  wise  related 
to  the  intestate,  and  who  procured  administrations  only  with  a  vien 
of  appropriating  the  estate  of  the  intestate  to  their  own  use ;  from 
which  practice  great  inconveniences  were  likely  to  ensue,  for  rem. 
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edy  whereof  it  was  enacted  '  that  no  letters  of  administration  should 
thereafter  be  granted  by  the  judge  of  probates,  or  by  any  surrogate, 
upon  the  estate,  goods,  chattels  or  credits  of  any  person,  repre- 
sented as  having  died  intestate,  until  due  proof  be  made  before  the 
gaid  judge  or  surrogate,  to  his  satisfaction,  that  such  person  was 
dead,  and  died  intestate.'  "  And  substantially  the  same  provision 
has  been  continued  in  the  statutes  to  this  day.  This  provision  has 
made  it  the  duty  of  the  surrogate  to  institute  a  judicial  inquiry 
into  the  facts  of  death  and  intestacy.  The  statutes  furnish  a  com- 
plete system.  The  surrogate  is  to  take  judicial  action,  and  deter- 
mine the  facts  upon  which  his  jurisdiction  rests.  If  the  case  be  a 
proper  one,  he  must  issue  letters,  and  then  the  letters  are  conclu- 
sive evidence  of  the  authority  of  the  administrator,  until  reversed 
on  appeal  or  revoked:  2  R.  S.  80,  sect.  56.  There  is  ample 
power  to  revoke  or  vacate  letters  in  case  they  have  been  improperly 
granted,  but  in  that  case  the  acts  of  the  administrator  done  in 
good  faith  are  valid :  2  R.  S.  80 ;  sect.  47 ;  Laws  of  1837,  ch. 
460;  Flmn  v.  Cha%e,  4  Denio  85;  Kerr  v.  Kerr,  41  N.  Y.  472. 

The  administrator  is  required  to  give  a  bond  that  he  will  faith- 
fully execute  his  trust,  and  obey  all  orders  of  the  surrogate  touch- 
ing the  administration.  Taking  all  these  provisions  together,  it  is 
apparent  that  it  would  be  rare  that  a  living  person  would  be  se- 
riously harmed  by  administration  upon  his  estate.  But  it  is  other- 
wise with  persons  who  deal  with  those  who  are  thus  clothed  as  ad- 
ministrator with  the  conclusive  evidence  of  authority.  This  defend- 
ant, when  called  upon  by  the  first  administrator,  could  not  resist 
payment,  even  if  it  had  been  practicable  for  it  to  ascertain  that 
Divine  was  then  living,  and  whether  he  was  dead  or  alive  was  an 
issue  which  it  would  not  have  been  permitted  to  litigate :  ProBser 
V.  Wagner,  87  E.  C.  L.  R.  287,  and  note ;  Belden  v.  Meeker,  47 
N.  T.  307 ;  Parham  v.  Morav.,  4  How.  717 ;  Wms.  on  Exrs.  492. 

As  my  conclusion  in  this  case  is  based  upon  the  construction  of 
tlie  statutes  of  this  state,  regulating  the  jurisdiction  and  proceed- 
ings of  surrogate  courts,  decisions  from  other  states  made  under 
statutes  not  the  same  can  furnish  us  little  aid.  But  the  following 
aatborities  tend  somewhat  to  sustain  the  conclusion  I  have  reached : 
Bumstead  v.  Read,  31  Barb.  C.  C.  1 ;  Bolton  v.  Brewster,  32  Id. 
389;  Monett  r.  Dennuon,  8  Abb.  401  ;  Halcomb  v.  Phelps,  16 
Conn.  127 ;  Raborg  v.  Hammond^  2  Har.  &  G.  42 ;  Parham  v. 
iioran,  supra. 
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There  is  a  dictum,  adverse  to  my  conclusion,  in  Allenv.  Dundat 
■  ^Term  Rep.  125 ;  and  also  in  Oriffitk  v.  Frazier,  8  Cranch  9. 
n  Jockumten  v.  Suffolk  Saviagt  Bank,  3  Allen  87,  the  precise 
uestion  involved  in  this  case,  of  the  payment  by  the  savings 
ank  to  an  administrator  of  a  depositor,  appointed  in  his  lifetime, 
roa  decided  under  the  Massachusetts  statutes,  adversely  to  the 
iews  I  have  expressed.  It  was  held  that  the  depositor  could 
ecover,  notwithstanding  the  prior  payment  by  the  bank  to  ihe 
dministrator.  In  Bolton  v.  Jacks,  6  Bobt.  166,  there  is  a  learned 
iscussion  of  the  question  of  the  jurisdiction  of  courts,  and  it  wna 
liere  held  that  if  a  surrogate  admitted  to  probate  a  will  of  %  testu- 
[>r,  not  at  the  time  of  bis  death  an  inhabitant  of  this  country,  be 
cted  without  jurisdiction,  and  that  his  proceedings  were  void  and 
ould  be  attached  collaterally.  I  believe  the  decision  to  be  unsound 
1  this  respect.  A  further  criticism  of  cases  to  which  our  atten- 
ion  has  been  called,  would  not  bo  useful.  The  question  for  our 
ecision  is  not  free  from  doubt.  A  decision  either  way  would  be 
onfronted  with  some  authority,  and  meet  with  some  logical 
tfGculties. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  costs 

0  abide  event. 

The  deciaion  id  Ibis  case  is  probably  ihe  same  conclnsiTB  presumptions  in 
'ilhoDt  B  precedent,  either  in  English 
r  Americtin  juri^pruilence,  and  the  ar- 
umentof  the  learned  Judge  an  theques- 
on  of  policy,  that  as  attempts  toadmin- 
ter  upon  the  estates  of  living  persons 
re  likely  to  be  rare,  it  is  heiKr  such 
ersons,  having  been  adjudged   to   be 

ead,  should  be  so  treated,  than  that  the  of  courts  of  probnie,  so  far  as  it  depends 

umeroas  acts  of  their  qaasi  reprcscn-  opon  domicile  within   a  particiilir  dis- 

itives  should  be  held  void,  might  be  opt  trict  within  the  stale,  should  be  alloved 

•  remind  dissenting  readers  of  the  me-  to  be  attacked  collaterally  and  all  the 

lOrablc  instance  of  the  hi);h  priest,  who  proceedings  rendered   nugatory.     But 

Hinsellcd  that  it  was  better  for  one  in-  the  decisions  to  this  extent  are  very  na- 

cicent  man  to  be  put  to  death  than  that  merons,  and  have  never  been  queilioned 

le  whole  nation  should  be  kept  in  up-  'to  onr  knowledge :  CnrA  t.  Uarhim,  9 

lar.     And  still,  we  cannot  bat  see  thai  Mass.  S43;  iValinv-Willanl,  Sid.  ISO; 

lere  is  really  nothing  intrinsically  ah-  HolyiAe  v.  Harkim,  9  Pick.  !59 ;  s.  c, 

ird   ill   the  decision,  when  looked  ai  S   Id.    20 ;  Ei  parte    Butler,  2  I.eigh 

erely  npon  the  principles  involved  in  719.     Anil  it  has  even  been  held  (hat 

.     It  is  only  declaring  probate  courts  the  aame  consequences  will  foliow  where 

1  (he  state  of  New  York  lo  be  courts  a  stranger  is  appointed  edminisirBlor, 
'  general  juiisdicliou  and  enlilled  to  without  it  appearing  that  tbeni  vas  no 
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next  of  kin  who  might  have  b«en  ap- 
pointed: Langworthy  v.  Baker^  23  III. 
484.  Some  of  the  decisions  professedly 
going  upon  this  view  may  have  misap- 
plied the  principles,  and  all  of  them  pro- 
ceed upon  groands  more  or  less  techni- 
nical.  Bat  when  the  rule  of  the  concla- 
sireness  of  the  records  of  probate  courts 
comes  to  bo  applied,  not  only  to  ques- 
tions of  jurisdiction,  a  class  of  cases 
to  which,  to  that  extent,  it  never  has 
been  before  applied  at  all,  but  to  be 
extended  also  to  a  case,  where  no 
court  could  possibly  obtain  jurisdiction 
over  the  subject-matter,  the  very  catut 
hfUi,  or  contingency  upon  which  the 
jarisdiction  attaches  not  having  yet 
transpired,  we  may,  as  it  seems  to  us, 
veil  demand  some  more  compelling 
reasons  for  the  extension  than  any  pre- 
sented by  the  learned  judge  in  the  princi- 
pal case. 

There  is  probably  no  rule  of  law  more 
unquestionable  than  that  courts  of  spe- 
cial and  limited  jurisdiction  must  set 
forth  upon  their  judgments  all  the  facts 
upon  which  the  jurisdiction  of  the  courts 
depend,  or  such  judgments  will  be  abso- 
lutely void,  upon  the  very  face  of  the 
proceeding.    The  cases  upon  this  point 
are  too  numerous  to  be  cited,  and  there 
is  no  conflict  among  them.     Many  of 
them,  both  English  and  American  will 
be  found   in   the   notes  to    Creppa   v. 
Durdetif  1  Smith's  Lead,  Oas.  97  Set  xeq, 
^  And  the  rule  is  the  same  in  regard  to 
courts  of  general  jurisdiction,  where  the 
want  of  jarisdiction  appears  upon  the  face 
of  the  record  ;  but  the  mere  omission  to 
state,  in  the  record  of  such  courts,  all  the 
facts  constituting  the  jurisdiction,  may  be 
supplied  by  intendment  or  presumption, 
which  cannot  be  done   in  the  case  of 
courts  of  special  and   limited  jurisdic- 
tion: Peaeode  v.   Billy   1    Saund.   73; 
Orignw  v.  Asfor^  2  How.   (U.  S.)  319  ; 
HtatingUm  t.    CharloUe,    15    Vt.    46; 
SuiUr,  Kimborough,  2  Dev.  431. 
And  there  is  another  important  dis- 


tinction between  courts  of  superior  and 
general  jurisdiction  and  those  whoso 
jurisdiction  is  special  and  limited,  that 
in  the  latter  case  the  jurisdiction  may 
be  attacked  and  defeated  in  any  col- 
lateral proceeding,  by  showing  that, 
although  the  court  determined,  the  facts 
constituting  its  jurisdiction,  duly  set 
them  forth  upon  the  proceedings,  so  as 
to  give  primd  facie  jurisdiction,  yet  this 
was  founded  in  error  and  mistake  of  the 
court ;  while  as  to  the  former  class  of 
courts,  the  jurisdiction  will  not  only  be 
presumed,  in  the  absence  of  any  recital 
in  the  record  of  the  facts  necessarv  to 
give  jurisdiction,  but  this  presumption 
is  one  of  the  class  of  conclusive  pre- 
sumptions, presunptionet  Juris  et  defure, 
so  that  no  evidence  can  be  received  to 
disprove  it :  Borden. y.  Fitchy  15  Johns. 
121  ;  Denning  v.  Corwifiy  11  Wend.  647. 

There  is  no  end  to  the  cases,  all  in 
one  direction,  in  favor  of  the  above  pro- 
position. And  even  where  superior 
courts  of  general  jurisdiction  exercise  a 
special,  limited,  statutory  power,  the 
same  rule  is  applied  to  their  proceedings 
as  to  courts  of  special  and  limited  juris- 
diction :  Denning  v.  Conoiny  supra ; 
Sharp  V.  Speir,  4  Hill  76  ;  Striker  v. 
Kellgy  7  Hill  11. 

There  may  bo  some  uncertainty  in 
separating  these  two  classes  of  courts  in 
some  cases,  but  there  is  no  controversy, 
we  believe,  or  has  been  none  hitherto, 
that  courts  of  probate,  whose  jurisdic- 
tion is  created  and  defined  by  statute,  for 
the  settlement  of  estates,  within  particu- 
lar defined  districts,  must  be  regarded 
both  as  inferior  courts  and  of  special 
and  limited  jurisdiction,  and  that  no 
presumption  could  bo  made  in  favor  of 
their  jurisdiction  beyond  what  appeared 
on  the  face  of  their  proceedings,  and 
that,  even  where  that  appeared  regular, 
it  might  be  contradicted  in  any  collate- 
ral proceeding  and  the  whole  action  of 
the  court  rendered  nugatory  and  void  for 
all  purposes.    But  when  we  come  to 
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Gnil  nil  this  ignored  nnil  Eel  naiUo  by 
one  of  [lie  oiliest  courls  in  tho  country, 
and  [ho  opposite  views  mainlained  and 
applied  to  a  atato  of  facts  nherc  no  court 
oouid  possibly  obtain  jari»diction  any 
more  than  it  could  obtain  jurisdiction  of 
one  who  was  nerer  bom,  or  had  already 
deceased,  ire  must  confess  to  n  new  aonae 
of  the  uncertainty  of  the  inn-. 

We  rejoice  that  there  ia  atilE  soma 
■Dthorilv  in  Ihc  opposite  ilireclion  in  the 
decision  of  the  Supreme  Judicial  Court 
of  Massachusetts,  in  the  very  able  opin- 
ion of  Mr.  Justice  nEWtr,  in  Jodi- 
VBuen  T,  SiiJ'atk  SaBiagi  Bank,  3  Allen 
B7,  and  in  the  declarations  of  other  emi- 
nent jurists  ;  Chief  Justice  Maesuiill, 
in  CrijffiA  t.  Frazitr,  8  Cmnch  9  ; 
the  court  in  Fish  r.  .VnwW,  9  Texas  13, 
and  in  every  other  f  ose  where  the  ques- 
tion has  arisen,  until  now. 


ItS{ 


■r  of  sc 


that,  nnUer  the  English  Slainleof  lls.^J, 
20  &  21  Vict.,'chap.  77,  by  which  a 
court  of  probate  of  general  jnrisdirtioii. 
throughont  all  England,  and  of  tlu 
same  grade  aa  the  anperior  courts  in 
Weelminsler  IIall,waB  created,  it  shoalil 
aiill  be  regarded  as  a  matter  noi  optn  U 
debate,  that  even  an  adminislraiion 
granted  by  that  court,  of  the  goods  oi 
probate  of  tho  will,  of  one  still  liiini:. 
is  nheolutely  void,  and  its  efTecI  may  hi 
defeated  in  any  collateral  pn>c«ediii<:  h; 
oral  proof.  Mr.  Honey,  the  author  ol 
a  popular  book  on  Probates  and  AdmiD 
istralioQ8,'p.  157,  says  :  *' Neither  ii  i 
probate  conclasive  evidence  of  the  deail 
of  the  leatator  ;  and  if  he  bo  living,  thi 
probate  is  utterly  void." 

I.  F.  E, 


Supreme  Court  of  Ohio. 

WILLIAM  BKOCK  n  al.  v.  HENBY  B.  BATEMAN  it  *i.. 

Where  a  partnership  and  the  several  members  of  the  firm  are  insolvent 
there  arc  no  partnership  funds  for  distribution  among  its  creditors,  the  credilc 
Ihc  firm  are  entitled  tu  share  equally  with  the  creditors  of  each  partner,  i 
difiribulion  of  his  individual  assets,  the  amount  so  distributed  to  the  credito 
the  firm,  bonover,  not  to  aic«cd  tho  amount  of  their  claims. 


Motion  for  leave  to  file  a  petition  in  error  to  reverse  the  judg 
ment  of  the  District  Court  of  Madison  count;. 

A.  J.  Brock  and  Marion  Slaughter  were  partners  deahug  >' 
hogs  and  cattle,  and  tho  firm,  as  well  as  both  partners,  became 
and  are  still  insolvent.  Each  of  the  partners,  and  also  the  firm 
made  a  general  assignment  for  the  benefit  of  creditors,  the  defend 
ants  in  error  being  the  assignees  of  Brock  and  also  of  the  finn 
and  E.  G.  Coffin  being  the  assignee  of  Slaughter. 

Tho  assets  of  the  firm  amount  to  only  $6.35,  a  sum  insufficieo 
to  pay  the  costs  of  administering  the  trust.  The  assets  of  A-  J 
Brock  amount  to  $27,241.18,  and  are  in  the  hands  of  hi 
assignees  ready  for  distribution ;  and  there  is  also  a  large  amoun 
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of  assets  of  Slaughter  in  the  hands,  or  to  come  into  the  hands,  of 
his  said  assignee.  There  are  numerous  creditors  of  each  of  the 
partners  and  also  of  the  firm. 

The  original  petition  in  this  case  was  filed  by  the  assignees  of 
Brock  and  of  the  firm  against  Brock,  Slaughter,  the  creditors  of 
Brock,  the  creditors  or  the  firm,  and  the  assignee  of  Slaughter, 
setting  forth  the  facts  aforesaid,  and  praying  the  court  to  make 
sach  order  as  to  marshalling  and  distributing  the  funds  so  in  their 
hands  as  equity  and  justice  require. 

The  defendants  waived  the  issuing  and  service  of  process,  and 
by  their  written  agreement  submitted  the  cause  to  the  court 
''upon  the  facts  so  stated  in  the  petition,  and  without  further 
answer  on  their  part/'  The  cause  was  accordingly  heard  in  the 
Common  Picas  upon  the  petition  alone,  and  was  taken  by  appeal 
to  the  District  Court,  where  the  defendants  made  a  motion  for 
leave  to  file  an  answer  and  cross-petition,  controverting  material 
facts  stated  in  the  petition.  This  motion  the  court  overruled,  and 
on  the  hearing  rendered  a  decree  to  the  effect  that  the  creditors 
of  the  firm  should  share  equally  with  the  individual  creditors  of 
each  member  of  the  firm  in  the  distribution  of  the  individual 
assets. 

The  individual  creditors  of  Brock  now  ask  leave  to  file  a  peti- 
tion in  error  to  reverse  the  judgment  of  the  District  Court,  alleg- 
ing that  the  court  erred  in  overruling  their  motion  for  leave  to 
file  the  answer  and  cross-petition,  and  also  in  adjudging  that  any 
part  of  the  individual  assets  should  be  distributed  to  the  creditors 
of  the  firm,  until  after  the  individual  creditors  should  be  paid  in 
fall. 

WinanSy  Darlington  ^  Smithy  with  whom  were  also  Wilson  ^ 
LurJUtiger,  for  the  motion. 

George  Lincoln  and  Harrison  ^  Marshy  contrS,. 

Welch,  J. — Motions  for  leave  to  amend  or  change  the  plead- 
ings, in  appealed  cases  in  the  District  Court,  are  addressed  to  the 
sound  discretion  of  the  court,  and  its  rulings  thereon  will  not  be 
reversed  on  error,  except  where  all  the  facts  bearing  upon  the 
motion  are  set  forth,  and  where  there  has  been  a  manifest  abuse 
of  discretion.  No  such  case  is  made  here.  For  aught  that  ap- 
pears there  may  have  been  good  reasons  for  refusing  the  motion. 
Appar^tly  the  granting  of  the  motion  would  have  necessitated 
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a  continnanCG  of  the  cause,  as  it  is  not  shown  that  any  notice  wis 
given  the  opposite  party  of  an  intention  to  make  the  motion,  so  as 
to  pnable  them  to  prepare  for  trial.  No  reason  is  assigned  for  tbe 
motion,  except  the  fact  tliat  the  matters  set  up  in  the  answer  were 
unknown  to  the  defendants  at  the  time  of  trial  in  the  Common 
Pleas.  What  other  facts  bearing  upon  the  propriety  of  granting 
the  motion  were  shown  by  either  party,  does  not  appear. 

Nor  do  we  see  any  error  in  the  decree  rendered  by  the  court 
upon  the  final  hearing.  The  creditors  of  the  firm  trusted  botb 
the  partners,  and  had  a  valid  claim  against  each  for  the  full 
amount  of  the  partnership  debts,  wliereas  the  individuul  creditoi 
only  trusted  one  of  them.  It  would  seem,  on  principles  of 
natural  justice,  therefore,  that  the  assets  ought  to  be  so  maraballtd 
in  such  cases  aa  to  give  some  preference  to  the  partnership 
creditors  over  those  of  the  individual  members  of  the  firm.  Tht 
auihorities  on  the  subject  are  not  uniform.  It  seems  to  us,  how' 
ever,  that  the  better  authorities,  both  English  and  American,  a 
well  as  reason,  establish  the  justice  of  the  rule  adopted  by  tht 
court  below.  In  other  words,  equity  will  apply  the  assets  of  an 
insolvent  partnership  in  payment  of  the  creditors  of  tbe  firm,  tc 
the  exclusion  of  creditors  of  its  individual  members,  and  if  there 
be  no  partnership  assets  for  distribution,  as  was  the  case  here,  ihf 
creditors  of  the  firm  have  a  right  to  share  equally  with  the  cred- 
itors of  each  individual  member  of  the  firm  in  the  pro  rata 
distribution  of  his  assets.  Of  course,  the  aggregate  amount  bo 
distributed  to  the  creditors  of  the  firm  must  not,  in  any  case, 
exceed  the  amount  of  their  claims.  It  is  true  that  this  rule  maj 
n'ork  hardship  and  apparent  injustice  in  particular  cases  ;  so,  it  if 
believed,  will  any  general  rule  that  can  be  devised.  We  under- 
stand it  to  be  the  rule  established  by  the  decision  of  this  court  ir 
Jtogera  v.  Meranda,  7  Ohio  St.  179.  What  should  be  the  rult 
where  the  partnert-hip  assets  are  insignificant,  or  where  they  will 
yield  to  the  creditors  of  the  firm  a  less  dividend  than  the  creditor! 
of  the  individual  members  wouM  realize  from  the  individual  assets 
and  whether  the  creditors  of  the  firm  should,  in  such  case,  t' 
confined  to  -the  partnership  assets,  we  are  not  called  upon  in  th» 
present  case  to  decide.  Motion  overruled. 

McIlvaine,  C.  J.,  WniTK,  Rex  and  Gilmore,  JJ.,  concurred. 
The  principles  upon  which  osscts  ion-      fcpnrBio  property  h«Tc  been  tli«ri'"iif' 
nistini;  of  pdrtoerthip  prop«rt;  *nil  of      among  crediturs  in  cases  of  intpiii'^'l 
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bankruptcy-,  and  administration  are  not 
uniform  or  clear.    It  is  probably  safe  to 
bay,   that  crerywhero   throughout    the 
common    law    countries    (except   for* 
merly  in  Vermont,  Reedy.  Shepliurdton^ 
2  Vt.  120),  the  joint  estate  (firm  pro- 
perty) is  reserved  for  the  payment  of 
the  joint  or  firm  creditors,  and  that  the 
fcparate  creditors  can  only  come  upon 
the  -arijlns  remaining  afterpayment  of 
the  joint  debts.      The   better   opinion 
seems  to  be,  that  this  preference  arises, 
not  from  any  superior  merit  in  the  joint 
creditors,  but  from    the  nature  of  the 
partnership  relation.      A  partner  owns 
nothing  in  the  firm  property  except  his 
share  of  what  may  remain  after  pay- 
ment cf  the  firm  debts,  and  of  his  debts, 
if  any,  to  the  firm  ;  so  that  his  co-part- 
ners hare    an    equity   that    the    firm 
property    should    not     be    taken    for 
payment  of  his  separate  debt,  until  it  be 
ascertained  what  the  amount  of  his  in- 
terest is.    Therefore,  it  is  quite  plain, 
that  in  distributing  joint  estate  among 
the  two  classes  of  creditors,  the  joint 
creditors  mnsi  oe  paia  in  mil,  in  order 
that  justice  may  be  done  between  the 
partners  themselves,  before  any  dividend 
can   be    looked    for   by   the    separate 
creditors.     But  what  are  the  rights  of 
the   joint    creditors    in    the    separate 
estate,  is  a  question  of  much  greater 
doubt.    It  hfts  been  held  : 

1.  That  thev  are  to  be  excluded  from 
evorything  bat  the  surplus  of  the 
Kparate  estate,  just  as  the  separate 
creditors  are  from  the  joint  estate. 

2.  That  they  are  to  be  thus  excluded, 
vn/ew  there  is  no  joint  estate  and  no 
ViTing  solvent  partner  (and  in  England, 
Also,  where  the  petitioner  against  the 
separate  estate  is  a  joint  creditor,  an 
exception  which  will  not  be  considered 
in  this  note),  when  they  may  come  in 
Qpon  the  separate  estate  pro  rata  with 
^  separate  creditors. 

3*  That   after  exhausting  the   joint 
estate,  they  may  come  in  for  the  balance 
Vol.  XXI  v.— 28 


pro  rata  with  the  separate  creditors, 
upon  the  surplus  of  the  separate  estate 
remaining  after  the  latter  have  received 
from  it  an  equal  dividend. 

In  McCulloh  v.  Daahiell,  2  Harris  & 
Gill  106,  the  court  applied  the  rule 
which  makes  each  estate  pay  its  own 
debts  as  a  general  principle  of  equity  to 
the  administration  of  a  deceased  part- 
ner's assets.  AuciiER,  J.,  condemned 
the  exception  in  favor  of  joint  creditors, 
when  there  is  no  joint  estate  and  no 
living  solvent  partner,  as  unequal,  i.  e., 
nnreciprocal,  and  therefore,  inequitable. 
Inasmuch  as  there  was  a  joint  estate  of 
$3.5,  the  exception  could  not  have  ap- 
plied, and  need  not  have  been  consi- 
dered. In  Jarvis  v.  Broohx,  3  Foster 
(N,  H.)  136,  and  Crockett  v.  Crockett, 
33  N.  H.  .542  ;  Gannon  v.  Lathrop^  25 
Barb.  456;  Wilder  v.  Keehj,  3  Paige  1 72; 
Payne  v.  Matthews,  6  Id.  19 ;  Hall 
V.  Hall,  2  McCord  Ch.  302  ;  similar 
views  were  entertained  as  to  the  re- 
ciprocal preference  of  the  two  classes 
of  creditors  in  their  respective  estates, 
but  nothing  was  said  as  to  the  excep- 
tion in  case  of  no  joint  property  and 
no  living  partner. 

Lord  Ch.  Harcourt  first  laid  down 
the  rule  we  have  just  been  discussing 
in  Ex  parte  Crowder,  2  Vern .  7  06  ( 1 7 1 5  ) , 
followed    by    Lord   Ch.  King,  in  Ex 
parte    Cook,  2    P.  Wms.  500,  and   by 
Lord  Hardwickk  in  Ex  parte  Hunter,  I 
Atk.  228.      In  Ex  parte  Hayden,  1  Br. 
Ch.    454,   Lord   Thurlow   introduced 
the    exception    in    favor    of  the   joint 
creditors,  that  where  there  is  no  joint 
estate  and  no  living  solvent  partner, 
they  may  come   in  upon   the   separate 
estate    pro     rata    with     tho     separate 
creditors.     But  a  joint  estate,  however 
inconsiderable,  if  it  be  distributable,  i. 
e.,  not  less  than  the  expenses  of  distribu- 
tion,   nor    pledged  for   more    than   its 
value,  will  prevent  the  operation  of  this 
exception.     In  Ex  parte  Peake,  2  Rose 
54,  the  joint  estate  was  \L  \\s,  6e/., 
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and  Lord  Eldoh  bsiJ  &vb  tliitlingg 
would  be  enough.  In  Ex  parte  Hodg- 
vm,  a  Br.  Ch.  B.  5  Cl'SS),  Lord 
TUDKLOW  broltc  down  tho  rule  entirely, 
bdJ  Enid  (here  was  '■  no  dislinction  b» 
ro  joint  nnd  sepHrnW  debts,  nnd  said  ho 
thought  proper  lo  declnre,  that  debw, 
ffliellicr  solo  or  joint,  ought  lo  be  paid 
nit  of  the  bankrupt's  estate,  which  is 
somposed  of  hia  ^epnrate  estate  and  of 
lis  moieir  of  ihe  joint  estate."  Lord 
LouGimoiiocoB  re-esliiblished  it  in  Ex 
larle  Elton,  S  Ves.  Jr.  238  (179G), 
ind  it  hai  never  since  been  departed 
rom.  He  explained  I<ird  Tbuhlow's 
iractice,  as  has  often  been  altem]rted  in 
he  cases  since  (Ja.nj  t.  Brock,,  3 
■"osier  148;  Murrttl  el  al.  v.  N^ill,  8 
low.  4U),  as  a  rule  of  coni-enionce, 
ubjecl  10  iho  limitation  that  the 
issignee  of  (he  separate  estate  might  at 
ny  time,  by  a  bill  in  cqniiy,  prevent 
he  joint  creditors  from  receiving  a 
iviilend  from  it  until  the  separate 
reditors  had  been  paid  in  full.  This 
arilly  consists  vilh  tbe  language  of 
.Orel  TiiUHLOw,  who  evidently  con- 
•niplaled,  not  merely  that  tho  joint 
reditorsmi)tht  prove  their  clfl[nn  under 
10  separate  commission,  and  receive  a 
ividend  if  there  were  no  opposition, 
uc  that  Ihey  shoald  receive  it  pro  rata 
'iih  the  separate  creditors,  whether  the 
itter  were  paid  in  foil  or  not.  Yet,  on 
le  other  hand,  in  Ex  parte  Flintum,  3 
*.  Ch.  120,  he  cited  Ex  parte  Criip,  1 
,1k.  133,  as  the  case  on  which  he 
lunded  his  opinion,  the  facts  of  which 
a  not  seem  to  justify  it.  It  was  a 
Etition  by  a  bankrupt,  against  whose 
^pnrale  esiale  Lord  IIardvicee  had 
lowed  a  commission  lo  issue,  upon  the 
aim  of  a  joint  creditor  lo  have  the 
immisaion  superseded.  All  the  joint 
'editors  had  been  paid  or  secured  in 
.11  by  Ihe  other  partners,  and  the 
hancellor  granted  the  prayer  of  Ihe 
[tition,  upon  condition  that  within  one 
onlh  the  petitioner  paid  all  the  sepa- 
to  debts.      There  was,  therefore,  no 


contest  whatever  between  the  two 
clasws  of  creditors.  Ex  i^rleEIlm  ], 
the    law   of   Knglaud    lu-dsy,  is   id 

1869,  and  Bankruptcy  Kulcs  al  IHTD 
will  show  I. see  also  2  Lindley  on  Pan., 
p.  laoi), and  wo  shall  speak  of  it  btre- 
after  as  the  English  rule.  It  is  follosed 
in  Ladd  V.  Gntaold,  4  Gilroan  {III.) 
aS;  Pahlman  v.  G.ai-eM,  36  III.  4aT,,nd 
in  Teiinsylvania,  in  all  cases  of  bank, 
j-uptcy  and  insolvency.  In  McCarl)  t. 
Emlen,  2  Yeales  190;  Snodsrait'  Ap- 
peal, 1  Harris  471  ;  Waltrr  t.  fjr/A.  1 
Casey  216  ;  BlacJc'^  ^iyj/rta/,  .8  Wii[;hi 
SOS;  Btckman  T.  Memnger,  ISWritlit 
46Si  Froa',  Enate,  S3  V.  F.  Smith 
465;  Toomb,  V.  Hit/.  23  Geo.  3:i ; 
Smilh  V.  Mallory.  24  Ala.  628  ;  SJur- 
rtll  tt  al.  V,  jV„7/,  8  How,  <I4.  and  in 
Ohio,  Badgtri  v.  Meraada,  7  Ohio  St. 
179,  and  the  principal  case. 

In  Bank  r.  Keher,  2  Duvall  169, 
and  Whitehaid  v.  ChadvnU'i  Adm.,  Id. 
4.^2,  a  mean  between  Lord  Tiim- 
tow'B  view  and  the  English  rule  hm 
adopled  as  the  true  equitable  difrriba- 
tion.  The  court  held,  thai  while  ihe 
joint  creditor  should  be  allowed  sn  tx. 
clusire  priority  in  the  joint  estale,  ihe 
priority  of  the  separalB  creditors  in  ihe 
separate  estate  should  be  reciprocal 
only  in  smounl,  and  that  the  surplus  of 
the  separate  estate,  after  they  had  re- 
ceived a  dividend  equal  to  that  paid  the 
joint  creditors  from  the  joint  cstJK, 
should  be  divided  pro  rata  bclwepn 
both.  These  cases  apply  to  all  conteds 
between  Ihe  two  classes  of  creditors, 
the  rule  which  in  Bell  v.  AWwua,  J 
S.  &  R.  78,  was  applied  to  adminisira. 

In  Bardvell  ».  Perry,  19  Vt.  2B2 ; 
iVeioman  v.  Baihs,  16  Pick.  570; 
Alltn  r.  Welh,  92  Pick.  450  ;  Ti-dr- 
r.  Ox/eg,  5  Cranch  41,  and  Camp  v. 
Granr,  SI  Conn.  62,  the  view  is  taken 
thai  the  joint  creditors  may  prorc 
against  the  separate  estate,  but  that  the 
court,  upon  the  familiar  principles  of 
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marshalling  assets,  where  one  creditor 
has  two  funds  upon  which  ho  mar 
come,  while  the  others  have  but  one, 
will  compel  them  to  exhaust  the  joint 
before  they  receive  any  dividend  from 
the  separate  estate. 

This  principle,  in  one  shape  or 
another,  has  been  applied  almost  uni- 
versally in  cases  of  insolvency  and 
bankruptcy,  but  a  farther  difference  of 
opinion  is  found  in  the  books  as  to 
whether  it  is  as  a  rule  of  convenience 
confined  to  those  kinds  of  distribution, 
or  whether  it  is  a  general  principle 
of  equity,  and  as  sach,  applicable  in 
all  disputes  between  joint  and  separate 
creditors,  especially  in  the  administra- 
tion of  assets.  Lord  Eldon  applied  it 
as  such  in  a  case  of  administration : 
Gray  V.  Ckiswellf  9  Ves.  Jr.  123;  and 
it  was  so  applied  in  Wilfler  v.  Keeler^ 
Payne  v.  MatthewSy  Hall  v.  ///i//, 
McCallohy.  Dashiell,  Ladd  v.  Griswold, 
Pahlman  v.  Graves^  Toombs  v.  Hili, 
Smith  V.  ^fallory,  supra^  and  in  Wood- 
Top  V.  Wordy  3  De«saassure  203.  In 
Ohio,  the  contrary  was  at  first  held  : 
Grosvmor  v.  Austin,  6  Ohio  103,  which, 
however,  roust  be  regarded  as  over- 
ruled by  Rodger »  t.  Meranda,  supra. 

Whether  the  English  rule  applies  in 
Pennsylvania  to  administration  or  not, 
is  involved  in  some  doubt. 

In  McCarty  v.  EmJen,  2  Yeates  190, 
the  qncstion  arose  whether  a  debt  due  a 
partnership  coald  be  attached  for  the 
private  debt  of  one  of  the  partners. 
The  court  held  that  it  could,  and  the 
interest  of  the  partner  would  be  bound 
thereby,  and  dismissed  the  English  cases 
cited,  «uprii,  saying  that  they  only 
applied  in  cases  of  bankruptcy  and  in- 
solrency  Yeates,  J.,  dissented.  In 
M  V.  Newman^  5  S.  &  R.  78,  the 
administrator,  defendant,  had  in  his 
bands  separate  property  of  the  dece- 
dent and  firm  property  not  suflS- 
cient  to  pay  the  firm  debts.  Chief 
Jasticc  TiLOHMAW  held  that  the  Eng- 
lish ruiu  was  not  a  general   principle 


of  equity,  but  a  rule  of  convenience 
applied  in  bankruptcy  and  insolvency; 
that  the  question  being  one  of  admin- 
istration, was  to  bo  regulated  by  the 
Act  of  April  19th  1794,  which  required 
an  «qucd  distribution  of  a  decedent's 
assets,  which    would    be    attained    by 

• 

allowing  the  joint  creditors  to  exhaust 
the  joint  fund,  and  to  come  in  for  the 
balance  upon  the  separate  fund  af:cr 
the  separate  creditors  had  received 
from  it  an  equal  dividend. 

Duncan,  J.,  concurred,  but  went 
further,  and. thought  that  the  joint 
creditors  ought  to  have  been  allowed  to 
come  in  upon  the  separate  estate  pro 
rata  with  the  separate  creditors.  Gib- 
son, J.,  dissented  from  both  the  posi- 
tions taken. by  TiLOHMAW,  C.  J.,  hold- 
ing the  English  rule  to  be  one  of 
general  equity,  applicable  to  all  cases 
of  distribution  among  creditors,  and 
that  the  Act  of  1794  only  meant  that 
in  cases  of  deficiency  of  assets,  each 
fund  should  l>e  equally  distributed 
among  its  own  peculiar  class  of  cred- 
itors. 

In  Spemfs  Estate,  I  Ashmead  347, 
although  there  was  no  occasion  to 
compare  the  English  rule  with  that  of 
Dell  V.  Newman,  because  there  bcin^  no 
joint  estate,  and  no  living  solvent 
partner,  the  distribution  would  have 
been  the  same  under  either  ;  yet  Kino, 
J.,  did  maintain  the  latter  vigorous!  v. 

In  Black* 8  Appeal,  8  Wright  503, 
Thompson,  J.,  went  out  of  his  path  in 
an  opposite  spirit,  the  case  being  one  of 
insolvency,  to  condemn  the  rule  laid 
down  in  Bell  v.  Newman,  in  cases  of  ad- 
ministration, saying  that  the  dissenting 
opinion  of  Gibson,  J.,  was  the  iKist  argu- 
ment that  could  be  made  against  it,  and 
that  the  English  rule  was  a  general  prin- 
ciple of  equity.  In  McCormick^s  Appeal, 
5  P.  F.  Smith  252,  the  administrator  of 
Hayes,  a  deceased  partner,  confessed  a 
fund  in  his  hands  of  83207.60,  belong- 
ing to  the  separate  estate  of  the  dece- 
dent.    Hayes^  at  his  death,  owed  the 
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irm  of  H*m  &  McCormitk  (5585.45. 
The  debi9  amount«il,  Hirer  dinrlhuiion 
>rthetiriiiprciperiy,toSl6,flEg.6e.  The 
LSsignce  of  the  firnt  cisimeil  a  dividend 
rom  tile  separaio  estftie  upon  oqe-hiitf 
if  each  of  iheae  sums.  The  coari 
iwanied  it  only  In  one-half  the  former, 
1$  being  a  sepnrale  debt  due  br  one 
lamiQt  CO  the  firm.  Thus  ihe  Englinh 
ule  was  applied  to  a  case  of  adminii- 
ration,  in  clear  dcpanuro  from  Bell  v. 
Vrutnon,  which  was  not  cited  in  argQ- 
nent  or  in  the  opinion  of  the  court. 
\CH£w,  J.,  founds  his  opinion  on 
9(oci'»  Appall,  which  wm  a  case  of 
nsolvcncy.  "When  Hayes  died,  the 
nw  undertook  the  seltlcmeni  of  his 
lifairs.  As  the  right*  of  creditors 
hen  attached  to  his  estate,  when  it 
fell  in  yrfmiurn  legii,  so  they  must 
eniain.  His  debts  were  tiro-fold 
n  kind,  those  he  owed  in  common 
«iih  McCormick  to  their  partner- 
hip  creditors  ;  and  those  ho  owed  to 
lis  individual  creditors.  He  left  also 
wo  funds,  his  interest  in  the  partner- 
hip  effects,  which  were  hound  to  the 
inyraenl  of  the  partnership  creditors 
hrough  the  instrumentality  of  the  ear- 


viring  partner,  and  his  separate  ista 
bound  to  the  pajment  of  his  Indiviilnn 
debts  through  hisadminislrators.  Eoc 
fund  lieing  insnfficienl,  neither  diss  n 
receireanylhingfrora  the  opposite  fund,' 
A  similar  departure  from  Btll  v.  .Vn 
man  seems  to  hare  been  made  bv  the  Oi 
phans'  Court  of  Philadelphia  in  -l/rA'n 
na^MEilale,  iWeekly  Notes  517,  rcporte 
also  in  32  Legal  Int.  In  the  tlonse 
"We  think  the  auditor  righlly  pm 
poned  the  claims  of  the  co-partners ; 
we  presume  the  word  co-partners 
intended  for  co-partnership  creditor 
We  wish  that  in  both  these  esse 
especially  in  the  lirsl,  that  it  had  bet 
distinctly    gtated    whether   i 


rule 


AVbi 


The  closing  remarks  of  the  coiirt 
the  principal  case,  declining  to  consiti 
what  distribution  should  he  made  «li( 
there  was  a  joint  estate  dislributabl 
but  trifling,  or  even  where  the  joi 
creditors  should  receire  from  iIk 
estate  a  smaller  dividend  than  il 
separate  did  from  theirs,  show  ih 
much  tossing  upon  this  painful  quesiii 
may  be  still  expected  in  Ohio. 

H.  G.  W. 


Supreme  Court  of  IlKnoU. 

EPHRAIM  INGALS  v.  CECILIA  B.  PLAMONDON  bt  al. 

Land  which  is  coTered  by  a  parly-wall  remains  the  several  property  of  t 
iwncr  of  each  half,  but  the  title  of  each  is  qualified  by  the  easement  of  the  oili 
,f  support  of  his  building  hy  means  of  the  portion  of  the  wall  belonging  to  I 


I   attached  to  a  parlj-ws 
'  a  flue  by  one  of  the  pan 


iKhhor. 

The  easement  of  support  is  the  only  proper  c 
id  docs  not  include  a  right  to  the  unobstructed  use 
hich  is  on  the  land  of  the  other. 
The  common  law  rule  is  that  where  the  owner  of  two  herilapes,  or  or  one  w 
adapted  them  so  that  one  derives  a  bcni 
nuous  character,  and  (hen  conveyed  one 
bem  without  mentioning  such  incidental  advantage  or  burden  of  the  one 
c'pecl  to  the  other,  there  is  an  implied  nffreement  that  such  advantage  and  butd 
hall  continoe  as  before  the  separation  of  the  estate. 
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In  order  to  affect  a  purchaser  of  property  with  notice  of  an  easement  in  favor 
of  an  adjoining  owner,  the  same  muRt  be  continuous  and  apparent. 

The  owner  of  a  fifty-foot  lot  divided  the  same  into  two  equal  parts  by  an  east 
and  west  line,  and  built  a  dwelling-house  on  the  north  part,  and  placed  the  south 
wall  thereof  so  that  half  of  it  stood  on  each  lot,  and  also  made  an  cij^ht-inch  pro- 
jection on  the  south  side  of  the  wall  resting  on  the  south  lot,  containing  a  flue 
which  was  specially  adapted  and  used  for  carrying  off"  smoke  from  a  furnace  per- 
manently built  in  the  house.  The  owner  conveyed  the  north  half  of  the  fifty-foot 
lot  to  the  centre  of  the  south  wall,  with  the  house,  to  complainant,  and  subsc- 
qacntlr  sold  the  south  half  of  the  fifty-foot  lot  to  defendant.  HeUi^  That  the  ease- 
ment being  obvious  and  apparent  to  any  observer,  the  purchaser  of  the  south  lot 
was  chargeable  with  notice,  and  would  be  enjoined  from  interfering  with  the  flue. 

Bill  for  an  injunction  to  restrain  appellees  from  closing  up  or 
interfering  with  a  flue  in  the  party-wall  between  the  residence  of 
appellant  and  one  in  process  of  erection  by  appellees.  In  the  year 
1868,  John  Crighton  owned  fifty  feet  of  ground,  upon  the  corner 
of  Throop  and  Monroe  streets,  in  Chicago,  which  was  divided  into 
two  twenty-five  feet  lots,  and  during  that  year  ho  built  upon  the 
north  lot  a  three-story  and  basement  brick  house.  The  south  wall 
uras  designed  as  a  party-wall,  and  was  so  placed  that  its  centre 
coincides  with  the  division  line  between  the  lots,  half  of  the  wall 
being  upon  one  lot  and  half  upon  the  other.  The  wall  is  twelve 
inches  thick,  and  upon  the  south  side,  or  side  adjoining  the  vacant 
lot,  there  is  a  projection  eight  inches  thick,  caused  by  the  chimney 
flue.  This  is  the  flue  appellees  threaten  to  obstruct.  It  furnishes 
a  smoke  escape  and  draft  for  the  furnace  used  in  warming  appel- 
lant's house,  was  built  and  used  for  that  purpose  by  Crighton,  the 
original  owner  of  both  lots,  and  the  builder  of  the  house  during  the 
winter  of  1868-9,  and  until  his  conveyance  of  the  property  to  ap- 
pellant. It  has  also  been  used  by  appellant  in  the  same  manner 
since  the  conveyance  to  him. 

On  February  5th  1869,  Crighton  entered  into  an  agreement  in 
writing  with  appellant  for  the  sale  and  conveyance  to  him  of  the 
north  lot,  which  agreement,  after  providing  for  a  conveyance  on 
May  1st  1869,  which  should  include  the  brick  house  and  all  appur- 
tenances thereon,  contained  this  provision :  '*  And  whereas  said 
Crighton  owns  the  premises  next  south  and  adjoining  the  premises 
above  described,  and  the  south  wall  of  said  house,  being  a  party 
^1,  one-half  thereof  standing  upon  said  lot  or  parcel  of  land  next 
south  and  adjoining ;  now,  in  consideration  as  aforesaid,  the  said 
Crighton  further  covenants  and  agrees  with  said  Ingals  that  at  the 
time  of  the  execution  of  said  deed  aforesaid^  he  will  also  execute  a 
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proper  party-wall  agreement  with  said  Ingals,  to  ran  with  the  lanJ 
in  case  the  adjoining  owner  shall  use  the  same,  therein  agreeing  t( 
pay  for  one-half  of  the  cost  of  party-wall  when  the  ground  nex' 
south  of  the  above  described  premises  shall  be  improved,  the  valui 
of  said  wall  to  be  estimated  at  the  time  said  land  shall  be  improve! 
and  said  wal!  used.  The  agreement  was  signed  and  sealed  by  botl 
the  parties.  Tije  purchase  price  was  824,000.  On  May  Ist  1869 
according  to  the  contract,  Crighton  made  his  deed  of  the  nortli  !o 
to  appellant,  it  being  an  ordinary  warranty  deed,  conveying  thi 
premises,  "  together  with  the  brick  house  and  barn,  and  other  im 
provcmcnta  thereon  situate,  *  ■  *  together  with  all  and  singula 
the  lie  red!  laments  and  appurtenances  thereunto  belonging,  or  ii 
any  wise  appertaining." 

On  the  second  day  of  May  1869,  the  parties  entered  into  ai 
agreement  in  writing,  under  their  hands  and  seals,  which  afte 
reciting  their  several  ownerships  of  the  lots,  the  improvements  oi 
appellant's  lot,  and  that  Crighton's  was  unimproved,  continued  a 
follows:  "And  whereas  the  centre  of  the  south  wall  of  the  bous 
so  standing  on  the  ground  of  said  Ingals  is  directly  over  the  lin 
between  the  grounds  of  said  Ingals  and  Crighton,  one-half  tkereo) 
standing  upon  the  grounds  of  aaid  Crighton,  though  said  wall  i 
entirely  and  absolutely  owned  by  said  Ingals ;  now  in  considers 
tion  of  one  dollar,  and  other  good  and  valuable  consideration 
moving  from  Ingals  to  Crighton,  the  receipt  of  which  is  acknow 
ledged,  the  said  Crighton  covenants  with  said  Ingals  that  so  sooi 
as  the  south  twenty-five  feet  of  the  north  fifty  feet  of  said  lot  fiv< 
is  used  or  improved  ia  such  a  way  that  any  structure  thereon  i: 
connected  with  said  party-wall,  he  will  pay  to  said  Ingals  one-half 
of  the  cost  to  build  such  a  wall  at  the  time  such  portion  of  said  lo 
is  used  aa  aforesaid,  and  for  the  consideration  aforesaid,  Crightor 
agrees  to  and  with  said  Ingals  to  pay  for  such  portion  of  the  ban 
or  other  of  said  Ingals'  improvements  now  projecting  upon  the  lam 
of  said  Crighton. 

"All  agreements  herein  shall  be  construed  as  covenants,  and  shal 
ruu  with  the  land  and  be  obligatory  upon  the  heirs,  assigns  hoc 
personal  representatives  of  the  respective  parties  hereto.  And  il 
is  further  agreed  by  and  between  the  parties  hereto  that  this  agree 
ment  shall  he  construed  in  conformity  with  the  law  and  usagt 
touching  party-walls."  This  agreement  was  duly  recorded  in  the 
recorder's  office  of  Cook  county,  May  10th  1869. 
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The  south  lot  continued  to  be  the  property  of  Crighton,  and 
remained  unimproved  until  some  time  in  1873,  vfhen  Crighton  sold 
and  conveyed  the  same  to  the  appellee,  Cecilia  B.  Plamondon,  wife 
of  Ambrose  Plamondon,  who  soon  after  her  purchase  began  to 
improve  the  lot  by  the  erection  of  a  dwelling-house  thereon.  An 
estimate  of  the  amount  to  be  paid  by  her  to  appellant,  as  half  the 
cost  of  the  wall  under  the  agreement,  was  made  and  agreed  to  by 
the  parties;  and  a  receipt  therefor  in  writing  given  by  appellant, 
releasing  Mrs.  Plamondon  from  all  claim  for  compensation  for  the 
wall  to  be  used  by  her  in  the  erection  of  her  dwelling-house,  and 
concluding  as  follows :  "  This  release,  however,  not  to  prejudice  or 
affect  in  any  way  any  rights  of  the  undersigned  except  for  com- 
pensation as  aforesaid  to  which  he  may  be  or  become  entitled  under 
said  agreement."     (Stat,  of  May  2d  1869.) 

On  January  12th  1874,  Mrs.  Plamondon  gave  appellant  notice 
in  writing  that  as  in  the  proper  construction  of  her  house  it  might 
be  necessary  or  desirable  for  her  to  close  up  the  flues  which  were 
wholly  within  the  part  of  the  wall  for  which  she  had  paid  appel- 
lant, she  should  proceed  to  do  so  whenever  her  house  should  have 
progressed  so  that  such  action  should  seem  proper.  Thereupon 
this  bill  for  an  injunction  was  filed.  A  temporary  injunction  was 
allowed,  which  was  afterwards,  on  motion  of  appellees  dissolved  by 
the  court,  and  upon  final  hearing  on  pleadings  and_  proofs,  the 
court  entered  a  decree  dismissing  the  bill,  and  the  appellants  took 
this  appeal  from  the  decree. 

Frank  J.  Crawford,  for  appellant. 

Gardner  ^  Schuyler,  for  appellees. 

The  opinion  of  the  Court  was  delivered  by 

Sheldon,  J. — It  appears  from  the  evidence,  the  furnace  in 
appellant's  house  which  is  used  for  the  heating  thereof,  was  set  up 
and  used  by  Crighton,  its  builder,  and  the  original  owner  of  both 
the  lots,  as  it  is  now  erected,  that  it  is  not  movable  or  portable, 
but  is  constructed  so  as  to  be  permanent,  being  enclosed  by  a  brick 
wall  connected  with  the  floor  and  basement  wall.  That  the  flue  in 
question  was  especially  planned  and  adapted  for  a  smoke  escape 
and  draft  for  the  furnace,  that  there  are  besides  a  kitchen  and 
laundry  flue  in  the  house,  but  that  neither  one  of  these  can  be 
adapted  or  used  for  the  furnace,  that  no  other  flue  could  be  con- 
"^tructed  for  the  use  of  the  furnace  without  greatly  injuring  the 
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house  and  involving  material  changes  in  ils  plan  and  arrangement. 
There  is,  it  is  true,  the  contradictory  t:;9timony  of  Crighton,  ihat 
the  smoke  pipe  attached  to  the  furnace  might  be  connect«d  with 
either  of  the  other  flues,  and  that  thiey  would  either  be  sufficient  lo 
provide  a  proper  draft  for  the  furnnce,  and  that  the  change  could 
be  made  at  an  expenso  not  to  exceed  ?100 ;  but  the  testimony  of 
practical  architects  who  had  made  a  personal  examination  of  thf 
premises,  including  the  one  who  made  the  plans  and  designs  of  th( 
dwelling  and  superintended  its  erection,  is  tn  the  effect  as  GrsI 
above  stated,  and  their  testimony  must  be  taken  as  more  compe' 
tent  and  satisfactory  upon  the  point  thon  that  of  Crighton.  The 
closing  of  the  flue  then  would  appear  to  have  the  effect  to  reniiei 
the  furnace  useless.  Under  such  circumstances,  tho  flue  as  it  no« 
is  and  ever  has  been,  must  be  regarded  as  reasonably  neceesary  tc 
tho  beneficial  enjoyment  of  appellant's  house.  The  Incation  of  tht 
flue,  or  nt  least  the  greater  portion  of  it,  is  in  the  south  half  of  th( 
south  wall  of  the  house.  Tho  land  upon  which  this  south  half  of 
the  wall  rests,  the  appellee,  Mrs.  Plamondon,  owns  by  conveyanco 
of  it  lo  her  from  Crighton.  This  south  wall,  under  the  writings  in 
evidence,  must  be  regarded  aa  a  partition  wall  between  appellant 
and  Mrs.  Plamondon,  it  having  been  paid  for  as  such  by  her. 
Land  covered  by  a  party-wall,  remains  the  several  property  of  the 
owner  of  each  half,  but  the  tiilc  of  each  owner  is  qualifled  by  the 
easement  to  which  the  other  is  entitled  of  supporting  his  building 
by  means  of  the  half  of  the  wall  belonging  to  his  neighbor:  Par- 
tridge V.  Gilhert,  15  N.  Y.  601;  Brooks  v.  Curtis,  50  Id.  639; 
Hendriclcs  v.  Stark,  3T  Id.  106,  The  only  proper  easement 
attached  to  a  party-wall  is  the  easement  of  support.  This  would 
give  no  right  to  the  unobstructed  use  of  the  flue  by  appellant. 
The  conveyance  from  Crighton  to  appellant  of  the  north  lot,  con- 
tains no  express  grant  of  such  a  right.  Was  it  acquired  bj 
implied  grant  under  that  conveyance  ?  The  rule  of  tho  common 
law  upon  the  subject  is  that  where  the  owner  of  two  heritages  oi 
of  one  heritage,  consisting  of  several  parts,  has  arranged  anJ 
adapted  these  so  that  one  derives  a  beneflt  or  advantage  from  (he 
other  of  a  continuous  and  obvious  character,  and  he  sells  one  of 
them  without  making  mention  of  those  incidental  advantages  oi 
burdens  of  one  in  respect  to  the  other,  there  is  in  the  silence  oi 
the  parties  an  implied  understanding  and  Dgrccment  that  thesn 
advantages  and  burdens,  respectively,  shall  continue  as  before  thi 
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separation  of  the  title ;  Washb.  Easements  58 ;  Morrison  v.  King^ 
62  III.  30 ;  Lampman  v.  Milks,  21  N.  Y.  605 ;  Jones  v.  Jenkins^ 
11  Am.  Law  Reg.  N.  S.  24,  s.  c.  34  Md.  1.  It  may  be  noted 
that  the  deed  here  from  Crighton  to  Ingals  specifically  conveyed 
the  bouse,  as  well  as  the  north  lot. 

Were  the  question  between  Crighton  and  Ingals,  the  equity  of 
the  latter  to  restrain  Crighton's  interruption  of  the  use  of  the  flue 
by  Ingals,  circumstanced  as  the  flue  is  with  respect  to  the  benefi- 
cial enjoyment  of  the  house,  would  be  plain. 

In  order  that  an  easement  should  pass  in  the  manner  as  above 
named,  by  implication  under  the  grant  of  an  estate,  it  must  be  one 
that  is  apparent,  as  well  as  necessary  and  continuous.  We  regard 
the  easement  here  claimed  by  appellant  of  the  uninterrupted  use 
of  this  flue  as  continuous  and  necessary  to  the  beneficial  enjoyment 
of  his  house,  and  the  only  serious  question  with  us,  as  to  the  claim 
of  this  easement  against  the  grantee  of  Crighton  of  the  south  lot, 
Mrs.  Plamondon,  is  whether  the  easement  was  an  apparent  one  at 
the  time  of  her  purchase.  There  is  no  evidence  in  the  record  that 
at  the  time  she  had  any  actual  notice  or  knowledge  that  any  flue 
in  the  party-wall  was  being,  or  had  been  used  by  appellant  for  any 
parpose.  To  affect  her  the  easement  must  have  been  obvious  and 
apparent  to  any  observer.  An  apparent  sign  of  servitude  must 
have  existed  on  the  part  of  the  premises  she  purchased  in  favor  of 
those  of  appellant,  or  as  expressed  by  some  of  the  authorities,  the 
marks  of  the  burden  must  have  been  open  and  visible ;  Butter- 
worth  V.  Crawford,  46  N.  Y.  349  ;  Washb.  Easements  60,  88. 

At  the  time  of  Mrs.  Plamondon's  purchase  the  entire  south  side 
of  the  south  wall  of  appellant's  house  stood  exposed  to  view,  the 
projection  forming  the  flue  stood  out  from  the  wall  proper,  some 
eight  inches,  with  the  chimney  thereon,  and  rested  visibly  on  the 
land  she  purchased.  We  are  of  opinion  that  the  easement  tjlaimed 
in  the  use  of  this  flue  by  appellant  was  indicated  by  the  condition 
of  the  premises,  that  it  was  obvious  and  apparent  to  any  observer, 
that  there  were  apparent  signs  of  the  servitude,  and  that  the  marks 
of  the  burden  were  open  and  visible,  so  as  to  satisfy  the  require- 
ments of  the  authorities  in  such  respect.  It  is  admitted  that  the 
projection  in  the  wall  indicated  there  was  a  flue  there,  but  it  is 
said  that  as  it  was  on  the  south  side  of  the  wall  it  might  have  been 
taken  as  an  indication  that  it  was  put  there  for  the  benefit  of  the 
building,  which  might  afterward  be  erected  and  joined  on  the  wall ; 
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but  we  think  such  would  be  a  forced  inference,  that  the  reasonabl 
conclusion  should  be  that  the  6ue  was  constructed  for  the  use  o 
the  building  of  which  it  constituted  a  part,  and  that  the  wall  wa 
to  be  used  and  enjoyed  hy  the  adjoining  proprietors  as  a  part} 
wall,  in  the  condition  which  it  was  then  in  so  far  as  respected  tbi 
flue.  The  decree  dismissing  the  bill  will  be  reversed  and  tbecaus 
remanded  for  further  proceedings  consistent  with  this  opinion. 
Decree  reversed. 


Whers  a  right  or  privilege  ii  claimed 
a)  beiDg  annexed  lo  one's  land  lo  use 
the  adjacent  property  of  another  Tor  a 
special  purpose, whether  arising  by  grant 
or  reservation  express  or  implied,  or  b/ 
prescription,  the  existence  ol'  the  alleged 
easement  or  servitude  will,  in  general, 
depend  upon  an  afErmative  answer  to 
the  inquiry,  is  it  apparent,  continuous 
and  neccaaarj  f  In  the  principal  case, 
the  only  aeriuus  question  with  the  court 
was  whether  the  easement  claimed  in 
the  flue  was  apparent,  (here  being  no 
evidence  before  the  court  that,  at  the 
time  of  the  pnrchase  of  the  ground  on 
n'hich  stood  the  portion  or  projection  of 
iho  party-wall  containing  the  flue,  the 
purchaser,  against  whom  the  easemeal 
was  claimed,  had  any  actual  notice  or 
knowledge  thai  any  flue  in  the  party- 
wall  was  being  or  had  been  used  for 
any  pnrpose. 

There  is  considerable  conflict  in  ibe 
adjudged  cases  as  lo  what  arc  suffi- 
cient marks  or  signs  to  charge  those 
dealing  with  the  premises  with  notice 
of  the  existence  of  an  easement  or  ser- 
vitude. The  conclusion  arrived  at  by 
the  court.  In  the  foregoing  case,  that  the 
projection  in  the  wall,  surmounted  by  a 
chimney-top,  fumisbed  sulBcient  signs 
of  the  serviiude,  is  in  harmony  with  Iho 
weight  of  authority.  The  marks  of  the 
burden  were  sufficiently  open  and  visi- 
ble for  the  purchaser  of  the  servient 
tenement  lo  have  ascertained  readily, 
by  reasonable  inspection  of  the  premises, 
at  Ihe  time  of  her  purchase,  the  exist- 
ence and  extent  of  the  burden  charged 


thereon  by  the  nse  of  the  flue-  Thi 
there  should  be  any  donbt  in  the  min 
of  the  court  as  to  whether  the  eiscmti 
claimed  was  of  such  obvious  chanili 
as  to  satisfy  fully  the  antbarities  in  ih. 
respect,  might  be  a  matter  of  reniBrl 
in  view  of  the  apparently  nnquslilii 
approval  which  Ibe  same  court,  in  li 
recent  well -considered  case  of  Slorrin 
t.  King,  63  III.  30,  gave  10  PfV 
Varttr,  1  Hurl.  &  Nor.  SIS,  and  sever 
kindred  leading  cases,  both  Enijli: 
and  American,  if,  indeed,  the  coun  i 
that  case  really  intended  to  adopt  Pj 
T.  Carttr  without  qualificalion.  1 
(ODie  of  the  cases  approved  by  the  cod 
in  MoTTiton  v.  King,  the  "marks"  i 
"  signs  of  servitude  "  were  less  op* 
and  visible  than  were  lho<:e  in  the  prji 
cipal  case;  yet  Hr.  Justice  McAlu 
TBR,  in  delivering  the  opinion,  fii 
that  "these  cases"  (inciuding  /'jvr' 
Carttr)  •  •  •  "  embody  a  current  n/'m 
thoTiiy,  holding  thai  an  easement  mi 
be  created  by  the  disposition  made  of  tt 
premises  by  the  owner  of  the  estate,  at 
thai,  upon  a  severance  of  the  title,  il 
then  owners  will  take  their  respeciii 
shares  at  ihev  txisled  in  the  hanii  of  I' 

Pycr  V.  Carter  was  the  case  of  a  drs' 
constructed  under  two  bouses  bv  il 
owner  thereof,  it  taking  the  water  fro 
both,  and  the  owner  afterwords  coi 
Teyed  the  honse*  to  separate  purchsfer 
It  was  not  proven  that  the  purchaser  c 
the  servient  tenement,  at  the  time  of  h 
purchase,  knew  of  the  position  of  i1 
drain,  but  it  was  held  "  that  he  me 
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hire  known,  or  ought  to  have  known, 
that  some  drainage  there  existed  ;  and 
if  he  had  inquired,  he  would  have 
known  of  this  drain.''  It  will  be  ob- 
served that  the  pifrchaser  of  the  servient 
heritage  not  only  had  no  notice  t>r 
knowledge  of  the  existence  of  the  drain, 
except  what  he  was  presumed  to  have 
from  his  ordinary  experience  in  regard 
to  the  flow  of  water  and  the  necessity  of 
drtinage  in  towns  ;  also,  that  there  were 
no  visible  signs  of  the  drain ;  but  his 
presumed  experience  or  observation  in 
relation  to  drainage  in  general  must  put 
him  upon  inspection  of  the  premises  he 
vas  about  to  deal  with,  to  ascertain 
whether  or  not  there  was  a  drain  in  use 
connected  with  it  and  the  adjoining 
tenement;  he  was  bound  to  make  in- 
^irtf.  It  is  a  reasonable  inference 
from  the  report  of  the  case,  that  there 
were  no  apparent  gigns  of  the  drain,  in 
the  sense  employed  in  the  principal  case. 
If,  therefore,  Pger  v.  Carter  is  sound 
law  on  this  point,  *' apparent  signs  of 
serritode"  are  not  only  those  indica- 
tions  which  are  obvious  to  the  natural 
eve  upon  a  casual  examination  of  the 
premises  and  surroundings,  but  the 
same  may  mean  simply  such  facts  as 
shoald  be  presumed  to  exist  by  a  mind 
of  ordinary  experience  in  respect  to 
privileges  usually  appurtenant  to  simi- 
larly-occupied premises,  to  which  ex- 
perience a  party  dealing  with  premises 
must  recur,  as  the  basis  of  im  inquiry, 
whether  or  not  the  same  is  subject  to 
some  incident  not  openly  visible,  but 
accessorial  to  the  l)eneflcial  use  and  en- 
joTment  of  the  adjacent  land  by  its 
owner.  If  that  case  is  intended  to  go  as 
far  as,  by  the  language  employed  in  the 
decision  it  seems  to  go,  its  authority  in 
this  respect  has  been  justly  questioned, 
and  it  is  doubtful  whether  the  court,  in 
Morrigon  v.  King,  supra,  meant  to 
adopt,  unqualifiedly,  the  doctrine  of 
Pyer  V.  Carter^  so  far  as  to  hold  that 
any  other  signs  of  a  servitude  are  suffi- 


cient to  charge  a  purchaser  with  notice 
thereof  than  such  as  are  '*  obvious  and 
apparent  to  any  observer." 

In  Butterworth  v.  Crawford,  46  N.  Y, 
349,  which  the  court  in  the  principal 
case  has  referred  to  with  approval,  the 
leading  authorities  were  cited  quite  fully 
in  argument  by  counsel  for  the  parties. 
Rafallo,  J.,  in  deciding  the  case,  says : 
*'  In  the  case  of  Pyer  v.  Carter ^  1  Hurl, 
ft  Nor.  916,which  was  much  relied  upon 
on  the  argument,  and  in  the  opinion  of 
the  learned  court  below,  the  dominant 
and  servient  tenement  had  been  origi- 
nally one  house.  This  house  h&d  been 
divided  into  two  parts.  The  drainage 
was  of  the  water  which  fell  upon  the 
roof,  and  it  may  well  bo,  that  the  situa- 
tion and  arrangement  of  the  building 
were  such  as  to  indicate  that  some  drain 
necessarily  existed  as  an  appurtenant  to 
the  house,  and  that,  upon  the  division 
of  the  house  into  two  parts,  that  drain 
became  common,  and  afforded  drainage 
for  both  of  the  parts  through  one  of 
them.  *  *  *  In  Washburn  on  Ease- 
ments (2d  ed.,  p.  68),  the  learned  au- 
thor, after  reviewing  the  cases  on  this 
subject,  states  that  he  considers  the  doc- 
trine of  Pger  v.  Carter  confined  to  cases 
where  a  drain  is  necessary  to  both  houses, 
and  the  owner  makes  a  common  drain 
for  both  ;  and  this  arrangement  is  appa- 
rent and  obvious  to  an  observer.  If 
Pyer  v.  Carter  goes  further  than  that, 
or,  at  all  events,  if  it  applies  to  cases 
where  there  is  no  apparent  mark  or  sign 
of  the  drain,  it  is  not  in  accordance 
with  the  current  of  the  authorities." 

There  are  other  cases  decided  by 
learned  courts  which  disapprove  of  Pyer 
Carter,  such  as  Dodd  v.  Burchelly  1  H. 
&C.  113;  Suffieldr,  Brown,  10  Juris. 
N.  S.  Ill;  and  Randall  v.  AfcLaugh- 
lin,  10  Allen  366,  &c.  Some  of  the 
dissenting  cases — especially  those  in 
Massachusetts — principally  dissent  from 
so  much  of  the  decision  in  Pyer  v.  Carter 
as  held  that,  *'the  amount  to  be  ex- 
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pended  in  the  alieratioa  of  ihe  drainage, 
or  in  coDBtructing  a  new  Bjiiem  of 
drainage,  is  not  to  be  laLen  into  con- 
■ideration,  for  the  meaDing  of  the  vord 
■  DCcessily  '  ia  to  be  anderslood  the  ne- 
ceisitf  at  the  lime  of  the  conrcyance, 
and  03  matters  then  ntood, without  altera- 
tion." Bat  the  Supreme  Court  of  Illi- 
nois adhered  to  and  aiiapied  the  same 
rule  in  Morritan  y.  King,  naying  that 
the  position  aianmed  by  couhbgI  "  that 
whatever  of  the  alleged  easement  she 
(Mrs.  King)  could  restore  or  snpplj-  by 
Teasonable  labor  or  expcnae,  she  was 
bound  lo  supply  or  do  without,  is  sup- 
ported neither  by  principle  or  auiho- 
riiy,"  cbaa  rejecting  the  anthority  of 
the  Maaaachiuelta  cases  annonncing  a 
different  mle. 

In  the  American  Law  Regiater  for 
January  18BS  (Vol.  IV,,  N.  S.,p,  IW), 
may  be  found  an  nble  and  interesting 
criticism  by  Judge  RanriELD  of  Pytr 
T.  Carttr,  and  his  estimate  of  its  value 
as  authority,  pariicularlj  on  the  points 
thereof  dissented  from  by  Ihe  Lord 
Chancellor  in  Su^eld  r.  Broan. 

The  element  of  actnal  apparentncas  la 
by  ihe  best-accepted  authorities  promi- 
nently kept  in  view  in  determining  (he 
existence  and  extent  of  uu  alleged  eese- 
ment ;  thus  in  Jonti  v.  Jtakim,  1 1  Am. 
Law  Reg.  N.  S.  %i  \  a.  c,  34  Md.  1, 
Alvet,J.,  says:  "  Whenever  nn  owner 
has  created  and  annexed  peculiar  quali- 
ties and  incidents  to  diderent  parts  of  his 
estate  (and  it  matters  not  whether  it  be 
done  by  himself  or  hia  tenant  by  hia 
authority),  so  Ihnt  one  portion  of  his 
land  becomes  vitiMij  dependent  upon 
another  for  the  supply  or  escape 'of 
water,  or  the  supply  of  light  and  nir,  or 
for  means  of  access,  or  for  beneficial  ase 
or  urcupstion,  and  he  grants  the  part  to 
which  such  incidents  are  anocxed,  those 
incidents  Ihiis  jtlainly  nliachcd  to  the 
part  granted,  and  to  which  another  part 
is  made  servient,  will  pass  to  Ihe  gran- 
tee oa  acceseorial  lo  the  benellcial  use 


and  enjovmentof  the  land."  In  Laap- 
man  v.  ililk,,  21  N,  Y.  505,  lbs  C«iin 
of  Appeals  decided  that,  whert  tbc 
owner  of  land  bas  by  any  arlificiil  ar- 
rangement created  aa  advantage  Tor 
one  portion  to  the  burdening  of  (be 
other,  upon  a  severance  of  the  onner' 
ship,  the  holders  of  the  two  portiosi 
take  them  respectively  charged  »iili 
the  servitude,  and  entitled  lo  the  bene- 
fit openly  and  visibly  attached  at  the 
time  of  conveyance  of  Ihe  portion 
first  granted.  See  also  Washbura  on 
Easements  and  Servitudes,  ch.  I,  J  S, 
and  Kengon  r.  Nirliolf,  I  R.  I.  412; 
Phillip*  v.  PM/ip,,  48  Penna.  Si.  178 ; 
Durel  V.  Soiablanc,  1  La.  Ann.  to; ; 
Cieri>  T.  Titman,  15  Id.  316  ;  SiAam 
V,  Maxwell,  a  N.  J.  Eq.  57. 

The  conn  in  the  principal  case  does 
not  hold  that  the  easement  in  the  fieo 
was  necessarily  auch  because  it  happened 
to  exist  as  constructed,  in  Ihe  wall  which 
upon  the  severance  of  Ihe  estate  beuune 
a  party-wall  between  Ihe  two  owner!, 
as  the  only  pra)>er  easement  attached  lo 
a  parly-wall  as  such  is  that  of  support. 
This  is  sustained  by  Brooki  v.  Curfii,  iO 
N.  r.  639  ;  Hendi-ickt  v.  Stark,  37  Id. 
106;  and  Partridge  v.  Gilbtrl,  IS  Id. 
601,  cited  by  the  court.  The  right  to 
use  Ihe  leall  as  a  parly-wall  was  not  in- 
volved. That  had  been  determined  by 
the  express  contract  between  ihe  par- 
ties. But  oiher  privileges  may  exist  bj 
reason  ofartiScial  arrangements  iuEome 
way  pertaining  to  a  wall  used  as  a 
party -wall,  which  do  not  arise  out  of  its 
use  strictly  as  a  party-wall  ;  ihus  a  right 
of  way,  or  the  means  for  the  supply  or 
escape  of  air  or  water  through  a  wtll, 
or  the  right  to  fasten  clolhes-liuea  or  lo 
nail  trees  to  a  wall,  or  lo  use  another's 
chimney  for  the  conveyance  of  stnote; 
Goddard  on  Easements  S5  ;  iTrrnjr  v. 
Smillt,  22  Bear,  299. 

As  the  growth  of  cities  and  towns  in 
this  country  is  rapid  and  unpsrsllelcd, 
ao  the  law  of  easemenbi  and  terTiiudes, 
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more  and  more,  }*car  by  year,  affects  di-  becomes  therefore  of  interest,  not  only 

rectly  the   conflicting    rights   of   vast  to  the  litigant  parties,  but  also  to  the 

numbers  of  the  people.     Every  new  ad-  profession  and  the  people  at  large. 
jadication  which  determines  authorita-  Fhank  J.  Crawford. 

tirelj  some  nneettled  point  in  the  law 


Supreme  Court  of  New  Jer%ey. 

MARTIN  r.  THE  FRANKLIN  FIRE  INSURANCE  CO. 

On  a  policy  of  insurance  against  loss  by  fire,  under  seal,  issued  to  the  owner  of 
the  property,  in  which  the  insurer  covenants  to  make  good  unto  the  insured,  his 
execators,  administrators  or  assigns,  all  such  damage  or  loss  as  might  happen, 
&c.,  the  owner  may  sue  in  his  own  name,  although  it  may  be  written  on  the  face 
of  the  policy  :  '*  Loss,  if  any,  payable  to  A.  B.,  as  mortgagee.'^ 

The  direction  on  the  policy  to  pay  to  the  mortgagee  is  not  an  assignment  of  the 
poI]c/.  Its  legal  effect  is  that  of  a  direction  in  advance  as  to  the  mode  of  pay- 
ment, which,  when  made,  is  performance  in  the  manner  agreed  to  by  the  insured. 

Under  such  a  direction,  if  assented  to  by  the  insurer,  the  person  in  whose  favor 
tbe  appointment  is  made  acquires  equitable  rights,  which  the  insurer  is  bound  to 
regard;  but  the  contract  with  the  insured  is  not  thereby  merged  or  extinguished. 

In  an  action  on  such  a  policy  in  the  name  of  the  insured,  if  the  insurer  has  paid 
the  iusarance-money  to  the  mortgagee,  he  may  plead  such  payment  as  perform- 
anre,  and  the  rights  of  the  mortgagee  can  be  protected,  and  the  insurer  obtain 
indemnity  against  a  subsequent  suit  by  the  mortgagee  by  the  payment  of  the  money 
into  conrt. 

Demurrer  to  declaration.  The  action  was  brought  on  a  policy 
of  insurance  against  loss  by  fire,  issued  by  the  defendants  to  the 
plaintiff,  on  premises  in  Jersey  City.  The  policy  was  under  seal 
«nd  is  dated  April  27th  1870.  The  loss  occurred  in  September 
of  the  same  year, 

Kingmarij  for  the  demurrer. 

c/.  B.  Vredenburghy  contra. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J. — The  ground  of  demurrer  is  that  the  action  was  im- 
properly brought  in  the  plaintiff's  name.  To  sustain  the  demurrer 
the  defendants  rely  on  an  averment  in  the  declaration,  that  "  on 
the  30th  day  of  May  1870,  by  a  certain  memorandum  written  on 
the  face  of  said  policy  of  insurance,  and  subscribed  by  the  said 
defendants,  it  was  agreed  as  follows,  to  wit :  "  Loss,  if  any,  pay- 
able to  G^arret  G.  Vreeland,  as  mortgagee."  On  this  averment  the 
contention  is  that  the  action  is  maintainable  only  in  the  name  of 
Vreeland. 
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In  Halyard  v.  The  Mutual  Benefit  Ins.  Co.,  6  Vroom  415, 
this  court  held,  that  where  a  person  takes  a  policy  on  his  life,  pay- 
able at  bis  deaih  to  a  third  person,  if  it  be  in  the  form  of  a  simple 
contract,  action  may  be  brought  on  it  by  the  party  having  the 
beneficial  interest.  This  case  was  affirmed  on  error :  8  Vroom  444. 
Indeed,  it  may  be  stated,  as  a  general  rule,  that  on  a  life-policy, 
where  the  money  to  become  due  under  it  is  payable  to  certain 
persons  named  as  beneficiaries,  the  policy  and  money  payable 
thereunder  belong,  the  moment  it  is  issued,  to  the  persons  des- 
ignated, and  they  are  the  proper  parties  to  receipt  for  the  money, 
and  sue  on  the  policy.  The  legal  representatives  of  tlie  insured 
have  no  claim  upon  the  money,  and  cannot  maintain  an  action 
therefor,  if  it  be  expressed  to  be  for  the  benefit  of  some  one  else: 
Bliss  on  Life  Ins.,  §  317.  This  rule  is  founded  on  the  fact  that  a 
life-policy  is  a  wager-policy :  it  is  a  mere  contract  to  pay  the 
stipulated  sum  on  the  death  of  a  named  individual,  in  considera- 
tion of  the  payment  of  the  premiums  reserved  during  his  life.  An 
interest  in  the  life  insured  is  not  necessary  to  give  validity  to  the 
contract :  Trenton  Mutual  Life  y.  Johnson,  4  Zab.  576  ;  I>albt/  v. 
India,  ^c,  Co.,  15  0.  B.  365.  The  rights  and  obligations  of  iho 
parties,  therefore,  are  determined  by  the  form  of  the  contract. 
If  by  the  terms  of  the  policy  the  money  is  payable  to  a  third 
person,  such  person  has  the  sole  and  exclusive  interest  in  the  in- 
surance. 

A  contract  of  insurance  against  loss  by  fire  is  a  different  thing. 
It  is  a  contract  of  indemnity,  which  requires  an  insurable  interest 
in  the  property  to  give  it  validity.  The  owner,  who  obtains  the 
insurance,  pays  the  premium  and  takes  a  policy  in  his  own  name, 
is  the  party  insured,  although  in  case  of  a  loss,  payment  is  to  be 
made  to  a  third  person  :  Sanford  v.  The  Meehaniet'  Int.  Co.,  12 
Cush.  541.  If  the  person  to  whom  the  loss  is  made  payable  be  a 
mortgagee,  the  contract,  nevertheless,  is  with  the  owner  for  the 
insurance  of  his  property,  and  not  with  the  mortgagee  for  the 
insurance  of  his  interest:  Groivenor  v.  The  Atlantic  Int.  Co.,  17 
N.  Y.  891 :  BidweU  v.  The  N.  W.  Int.  Co.,  19  N.  Y.  179.  To 
treat  the  policy  of  insurance  under  such  circumstances  as  a 
contract  exclusively  with  the  mortgagee,  would  lead  to  results  in 
plain  violation  of  the  intention  of  the  parties.  On  such  a  contract 
the  measure  of  liability  is  the  payment  of  the  mortgage-money, 
and  on  payment  thereof  the  insurer  will  be  remitted  to  the  mort- 
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gagee'8  lien  nn  tho  mortgaged  premises  for  indemnity:  Insurance 
Co,  V.  Woodruff,  2  Dutcher  542. 

In  the  present  case,  in  the  body  of  the  policy  the  defendants 
expressly  covenant,  in  consideration  of  the  premium  paid,  to  make 
good  and  satisfy  unto  the  insured,  his  executors,  administrators  or 
assigns,  all  such  damage  or  loss  as  might  happen  to  the  property 
insured,  within  the  period  for  which  the-  policy  was  issued.  This 
is  the  contract  between  the  parties.  The  direction  to  pay  ^'*o 
sum  in  which  the  insurance  was  effected  to  the  mortgagee,  in  case 
of  a  loss,  is  collateral  to  tho  principal  contract,  and  is  not  an 
assignment  of  the  policy.  The  legal  effect  of  such  a  clause,  in 
favor  of  a  third  person  in  a  policy  in  terms  between  the  insurer 
and  the  owner,  is  that  of  a  direction  in  advance  as  to  the  mode  of 
payment,  which  when  made  is  performance  of  the  contract  in  the 
manner  assented  to  by  the  insured,  and  discharges  the  obligation 
pro  taruto.  This  view  of  the  nature  of  a  clause  of  this  kind  in  a 
policy  is  expressed  by  Shaw,  C.  J.,  in  Fogg  v.  Middlesex  Ins.  Oo.^ 
10  Cash.  346 ;  by  Bigblow,  J.,  in  ffale  v.  Mechanics*  Ins.  Co.,  6 
Gray  172 ;  by  Dewey,  J.,  in  Loring  v.  The  Manufacturers*  Ins. 
Co.,  8  Gray  29 ;  and  by  Ames,  J.,  in  Turner  v.  Quincy  Ins.  Oo.^ 
109  Mass.  578. 

Under  such  a  direction,  if  assented  to  by  the  insurer,  the 
person  in  whose  favor  the  appointment  is  made,  acquires  equi- 
table rights  which  the  insurer  is  bound  to  regard,  but  the  contract 
with  the  insured  is  not  thereby  merged  or  extinguished.  If  the 
appointment  be  in  favor  of  a  mortgagee  it  will  not  operate  pro 
tanto  as  an  extinguishment  of  the  mortgage-debt.  The  mortgagee 
may  be  content  with  the  security  of  the  remaining  propertv  in- 
cluded in  his  mortgage,  or  with  his  remedy  on  the  bond.  The 
interest  of  the  owner  in  the  property  and  in  having  the  mortgacre- 
debt  satisfied  remains,  notwithstanding  the  direction  in  the  policy 
to  pay  the  insurance  money  to  the  mortgagee  in  case  of  a  loss. 
The  interest  so  remaining  in  the  owner  is  an  insurable  interest,  for 
the  protection  of  which  he  may  resort  to  his  contract  with  the 
insurer. 

It  has  accordingly  been  held,  that  on  a  policy  in  which  the  in- 
surer ^'caused  C.  &  L.  for  the  owners,  payable  to  C.  &  L."  to  be 
insured,  an  action  might  be  maintained  in  the  name  of  the  owners 
with  the  consent  of  C.  &  L.  ( Farrow  v.  TTie  Commonwealth  Ins. 
Co.,  18  Pick.  53),  and  that  the  owner  who  insures  his  property  by 
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a  policy  payable  to  a  mortgagee,  in  case  of  loss,  might  mamtaii 
an  action  on  the  policy  in  bis  own  name  by  the  consent  of  thi 
mortgagee,  and  that  audi  consent  may  be  slionn  at  the  trial  o 
even  before  judgment  entered:  Jnckeon  v.  Farmer  Int.  Co.,  J 
Gray  52  ;    Turner  v.  Qmncy  In».  Co.,  109  Mass.  568. 

In  my  judgment,  a  broader  principle  even  may  be  adopted  th«i 
iras  recognised  in  these  cases,  and  the  rule  be  nBirmed  on  souni 
legal  principles,  that  an  action  may  be  maintained  in  the  namcol 
the  party  with  whom  the  contract  was  made,  with  or  without  th 
consent  of  the  person  in  whose  favor  the  appointment  is  made,  ii 
all  cases  where  an  insnrable  interest  remains  in  such  party.  Ii 
Davit  V.  Boardman,  12  Mass.  80,  the  policy  stated  that  th 
plaintiff  D.,  "  or  his  agent,"  made  insurance,  &c,,  it  appearing  th» 
the  insurance  was  made  for  the  benefit  of  the  plaintiff,  and  anottie 
joint-owner,  and  be  was  allowed  to  recover  the  whole  loss  in  hi 
own  name  for  the  use  of  himself  and  the  other  joint-owner.  Ii 
Ward  T.  Wood,  13  Mass.  639,  the  declaration  alleged  that  ih 
policy  was  made  to  the  plaintiff,  as  well  for  C.  S.  as  himself,  ii 
certain  proportiotis.  It  was  objected  that  0.  S.  should  liar 
joined  in  the  action ;  and  was  held  by  the  Court,  that  "  it  was  i: 
conformity  with  the  contract  that  the  plaintiff  should  maintai 
the  action  in  his  own  name,"  and  that  the  action  was  well  brough 
without  joining  C.  8. 

In  Rider  v.  Ocean  Int.  Co.,  20  Pick.  259,  the  policy  on  a  vesM 
was  issued  to  the  plaintiff,  for  whom  it  might  concern,  loss  paysbl 
to  a  third  person  who  was  mortgagee ;  the  property  was  the  pre 
petty  of  the  plaintiff  and  two  others.  An  action  in  the  name  o 
the  plaintiff  was  held  to  be  correctly  brought,  the  Court  sayiu; 
that  "the  suit  would  have  been  properly  commenced  in  his  ow: 
name,  even  if  he  had  never  been  interested  in  the  vessel ;  but  i 
such  case  he  should  have  averred  and  proved  for  whose  accoun 
the  policy  was  made,  and  in  whom  the  interest  at  the  time  of  tli 
loss  really  was."  In  Keteham  v.  Protertion  Ins.  Co.,  cited  i 
Digest  of  Insurance  Cases,  1  Allen  ( N.  Bruns.)  186,  the  insurer 
consented],  by  an  endorsement  on  the  policy,  that  the  loss  shou1 
be  payable  to  W.,  and  it  was  held  that  such  endorsement  did  nc 
preclude  the  assured  from  maintaining  an  action  In  bis  own  nani< 
In  a  mutual  company,  on  a  policy  "Loss  payable  to,"  &c.,  ih 
action  must  be  brought  in  the  name  of  the  party  to  the  policy  wh 
gives  the  premium  note,  and  thereby  becomes  a  member  of  ib 
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company :  Nevins  v.  Rockingham  Ins.  Oo.y  5  Foster  (N.  H.)  22, 
Tokon  V.  Belknap  County  Ins,  Co.j  10  Id.  281. 

I  am  aware  that  there  are  dicta  and  cases  to  the  contrary  effect, 
but  they  will  be  found,  in  the  main,  to  be  cases  where  the  insured 
had  parted  with  his  insurable  interest,  or  made  a  regular  assignment 
of  the  policy,  which  had  been  ratified  by  the  insurer,  under  its 
charter  or  by-laws,  or  the  question  has  been  as  to  the  right  of  the 
person  to  whom  the  insurance  money  is  appointed  to  be  paid,  to 
6ue  in  his  own  name. 

Where  the  party  with  whom  the  contract  of  insurance  is  ex- 
pressly made,  has  still  an  insurable  interest  to  be  protected  by  the 
policy,  and  has  not  assigned  it  by  a  legal  assignment,  it  is  con- 
sistent with  settled  legal  principles,  to  give  him  a  right  of  action 
on  the  policy  in  his  own  name.  In  such  an  action,  if  the  insurance 
money  be  wholly  unpaid,  the  recovery  will  be  for  the  entire  interest 
in  the  policy,  without  regard  to  the  mortgage.  No  injury  will  result 
from  suchlfc  procedure  to  any  of  the  parties  concerned.  If  the  insurer 
has  paid  the  money  to  the  mortgagee,  he  may  plead  the  payment 
as  performance. 

The  breach  assigned  in  the  declaration  that  the  defendant  ^'  has 

not  paid  or  made  good  the  plaintiff's  loss  or  any  part  thereof, 

either  to  the  plaintiff  or  to  the  said  Garret  Yreeland,"  tenders 

such  an  issue.     The  rights  of  the  mortgagee  can  also  be  protected 

by  payment  of  the  money  into  court,  and  the  insurer  may  obtain 

indemnity  against  any  subsequent  suit  by  the  mortgagee,  by  the 

action  of  the  court  into  which  the  money  is  paid.     If  actions  be 

pending  at  the  same  time  by  the  owner  and  the  mortgagee,  the 

court,  under  its  equitable  powers,  can  so  control  the  litigation  that 

no  injustice  will  be  done. 

The  demurrer  should  be  overruled. 


Supreme  Court  of  the  United  States. 
MARIE  A.  N.  POLLARD  v.  JACOB  LYON. 

In  the  absence  of  any  statute  making  fornication  indictable,  words  imputing 
Mxnal  intercourse  to  a  woman  are  not  actionable  in  themselves,  unle.4s  she  is 
mtrried,  and  a  declaration  which  does  not  aver  that  she  is  married,  fails  to  set 
forth  any  cause  of  action. 

The  arerrocnt  that  thereby  the  plaintiff  was  "  damaged  and  injured  in  her  name 
tnd  fame"  is  not  a  sufficient  averment  of  special  damage. 

To  support  An  net  ion  of  slander  the  words  must  be:  1.  Words  falsely  spoken 
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of  a  periOQ,  trhich  impnte  to  the  pnrtj  the  commiaaion  of  lome  criininil  oSchm 
involring  moral  tarpUude,  for  which  the  party,  if  the  cliarge  ii  true,  nur  b> 
iDdicled  and  punished,  i.  Words  falaeEy  spoken  of  a  person,  which  impula  tlii 
the  party  is  inrecied  with  some  coniagioas  disease,  where,  if  iha  charge  is  inic,  i 
would  exclude  the  part/  from  societj.  3.  ]>eramator7  words  falsely  ipoken  or  i 
person,  which  impute  to  the  party  nnflmess  to  perform  ihe  duties  of  an  office  oi 
employment  of  prol!t,  or  the  want  of  integrity  in  the  discharge  of  the  dulie 
of  such  an  office  or  employtucnt.  4.  DefaniBtory  words  falsely  spoken  of  a  pinr 
which  prejudice  sucli  party  in  his  or  her  profession  or  trade.  5.  Defaniator; 
words  falsely  spoken  of  a  person,  which,  though  not  in  themselres  actionsblft 
occasion  the  party  special  damage. 

Error  to  the  Supreme  Court  of  the  District  of  Colntnbia, 
Slander.  The  case  is  suScieiitly  st&ted  in  the  opinion  of  the 
court,  which  was  delivered  by 

Cliffobd,  J.-~-Worda,  both  false  and  slanderous,  it  is  alleged, 
were  spoken  by  the  defendant  of  the  plaintiff,  and  she  sues  in  an 
action  on  the  case  for  slander,  to  recover  damages  for  the  injurjf 
to  her  name  and  fame. 

Controversies  of  the  kind,  in  their  legal  aspect,  require  prcttj 
careful  examination,  and  in  view  of  that  consideration  it  is  deemec 
proper  to  give  the  entire  declaration  exhibited  in  the  transcript, 
which  is  as  follows:  "That  the  defendant,  on  a  day  named, 
speaking  of  the  plaintiff,  falsely  and  maliciously  said,  spoke. 
und  published  of  the  plaintiff  the  words  following:  'Isaw  herii 
bed  with  Captain  Denty.'  That  at  another  time,  to  wit,  on  tbi 
same  day,  the  defendant  falsely  and  maliciously  spoke  and. pub- 
lished of  the  plaintiff  the  words  following:  'I  looked  over  tht 
transom-light  and  saw  Mrs.  Pollard,'  meaning  the  plaintiff,  'in 
bed  with  Captain  Denty,'  whereby  the  plaintiff  has  been  damaged 
and  injured  in  her  name  and  fame,  and  she  claims  damage! 
therefor  in  the  sum  of  ten  thousand  dollars." 

Whether  the  plaintiff  and  Captain  Denty  are  married  or  singlt 
persons  does  not  appear,  nor  ia  it  alleged  that  they  are  not  hnsbanii 
and  wife,  nor  in  what  respect  the  plaintiff  has  suffered  loss  beyond 
what  may  be  inferred  from  the  general  averment  that  she  had  been 
damaged  and  injured  in  her  name  and  fame. 

Service  was  made  and  the  defendant  appeared  and  pleaded  tbi 
general  issue,  which  being  joined,  the  parties  went  to  trial  and  tbc 
jury,  under  the  instructions  of  the  court,  found  a  verdict  in  favoi 
of  the  plaintiff  for  the  whole  amount  claimed  in  the  declaration 
None  of  the  other  proceedings  in  the  case,  at  the  special  term, 
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require  any  notice,  except  to  say  xluit  the  defendant  filed  a  motion 
in  arrest  of  judgment,  on  the  ground  that  the  words  set  forth  in 
the  declaration  are  not  actionable,  and  because  the  declaration  does 
not  state  a  cause  of  action  which  entitles  the  plaintiff  to  recover, 
and  the  record  shows  that  the  court  ordered  that  the  motion  be 
heard  at  general  term  in  the  first  instance.  Both  parties  ap- 
peared at  the  general  term  and  were  fully  heard,  and  the  court  sus- 
tained the  motion  in  arrest  of  judgment,  and  decided  that  tbo 
declaration  was  bad  in  substance.  Judgment  was  subsequently 
rendered  for'the  defendant  and  the  plaintiff  sued  out  the  present 
writ  of  error. 

Definitions  of  slander  will  afford  very  little  aid,  in  disposing  of 
any  question  involved  in  this  record,  or  in  any  other,  ordinarily 
arising  in  such  a  controversy,  unless  where  it  becomes  necessary 
to  define  the  difference  between  oral  and  written  defamation,  or  to 
prescribe  a  criterion  to  determine,  in  cases  where  special  damage 
is  claimed,  whether  the  pecuniary  injury  alleged,  naturally  flows 
from  the  speaking  of  the  words  set  forth  in  the  declaration.     Dif- 
ferent definitions  of  slander  are  given  by  different  commentators 
upon  the  subject,  but  it  will  be  sufiicient  to  say  that  oral  slander, 
as  a  cause  of  action,  may  be  divided  into  five  classes,  as  follows: 
1.  Words  falsely  spoken  of  a  person,  which  impute  to  the  party 
the  commission  of  some  criminal  offence  involving  moral  turpitude, 
for  which  the  party,  if  the  charge  is  true,  may  be  indicted  and 
punished.     2.  Words  falsely  spoken   of  a  person,  which  impute 
that  the  party  is  infected  with  some  contagious  disease,  where,  if 
the  charge  is  true,  it  would  exclude  the  party  from  society.     3. 
Defamatory  words  falsely  spoken  of  a  person,  which  impute  to  the 
party  unfitness  to  perform  the  duties  of  an  office  or  employment 
of  profit,  or  the  want  of  integrity  in  the  discharge  of  the  duties 
of  sn[bh  an  office  or  employment.     4.  Defamatory  words  falsely 
spoken  of  a  party,  which  prejudice  such  party  in  his  or  her  profes- 
sion or  trade.     5.  Defamatory  words  falsely  spoken  of  a  person, 
which,  though  not  in  themselves  actionable,  occasion  the  party 
special  damage. 

Two  propositions  are  submitted  by  the  plaintiff  to  show  that  the 
court  below  erred  in  sustaining  the  motion  in  arrest  of  judgment, 
and  in  deciding  that  the  declaration  is  bad  in  substance:  1.  That  the 
words  set  forth  in  the  declaration  are  in  themselves  actionable  and 
consequently  that  the  plaintiff  is  entitled  to  recover,  without  aver- 
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ing  or  proving  special  damage.  2.  That  jf  the  vords  eet  fori 
.re  not  actionable  per  te,  still  the  plaiotiff  is  entitled  to  recori 
inder  the  second  paragraph  of  the  declaration,  which,  as  she  insist 
ontains  a  sufficient  allegation  that  the  words  spoken  of  her  bj  tt 
lefendant  were,  in  a  pecuniary  sense,  injurious  to  her,  and  ihi 
hey  did  operate  to  her  special  damage. 

Certain  words,  all  admit,  are  in  themselves  actiotiable,  becan! 
he  natural  consequence  of  what  they  impute  to  the  part; 
amage,  as  if  they  import  a  charge  that  the  party  has  been  guilt 
f  a  criminal  offence  involving  moral  turpitude,  or  that  the  pan 
i  infected  with  a  contagious  distemper,  or  if  they  are  prejadicia 
1  a  pecuniary  sense,  to  a  person  in  office  or  to  a  person  engage 
3  a  livelihood  in  a  profession  or  trade,  but  in  all  other  cases  tt 
arty  who  brings  an  action  for  words  must  show  the  damage  be  ( 
be  has  suffered  by  the  false  speaking  of  the  other  party. 

Where  the  words  are  intrinsii-ully  actionable,  the  inference  ( 
resumption  of  law  is  that  the  false  speaking  ocoasions  loss  to  0 
laintiff,  and  it  is  not  necessary  for  the  plaintiff  to  aver  that  tt 
rords  alleged  auount  to  the  charging  of  the  described  offence,  f( 
ieir  actionable  quality  is  a  question  of  taw  and  not  of  fact,  an 
ill  be  collected  by  the  court  from  the  words  alleged  and  provei 
'  they  warrant  such  a  conclusion. 

Unless  the  words  alleged  impute  the  offence  of  adultery,  it  ca 
ardly  be  contended  that  they  impute  any  criminal  offence,  fc 
hich  the  party  may  be  indicted  and  punished  in  this  district,  an 
he  court  is  of  the  opinion  that  the  words  do  not  impute  such  a 
ffence,  for  the  reason  that  the  declaration  does  not  allege  thi 
ither  the  plaintiff  or  Captain  Denty  was  married  at  the  time  A 
ords  were  -spoken.  Support  to  that  view  is  derived  from  whi 
as  shown  at  the  argument,  that  fornication  as  well  as  adullei 
as  defined  as  an  offence  by  the  provincial  statute  of  the  >W  o 
unc  1715,  by  which  it  was  enacted  that  persons  guilty  of  thoi 
fences,  if  convicted,  should  be  fined  and  punished  as  therein  pn 
ided  :  Kilty's  Laws,  ch.  27,  sees.  1,  2. 

Beyond  all  doubt  offences  of  the  kind  involve  moral  turpitudi 
ut  the'  second  section  of  the  act,  which  defined  the  offence  c 
irnication,  was,  on  the  8th  of  March  1785,  repealed  by  tt 
igislature  of  the  state :  2  Id.,  ch.  47,  sec.  4. 

Sufficient  is  remarked  to  show  that  the  old  law  of  the  provinei 
efining  such  an  offence,  was  repealed  by  the  law  of   the  Bt«l 
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^ears  before  the  territory,  included  within  the  limits  of  the  city, 
was  ceded  by  the  state  to  the  United  States,  and  inasmuch  as  the 
court  is  not  referred  to  any  later  law  passed  by  the  state,  defining 
such  an  offence,  nor  to  any  act  of  Congress  to  that  effect,  passed 
aincerth^  cession,  our  conclusion  is  that  the  plaintiff  fails  to  show 
tbat  the  words  alleged  impute  any  criminal  offence  to  the  plaintiff 
for  which  she  can  be  indicted  and  punished. 

Suppose  that  is  so,  still  the  plaintiff  contends  that  the  words 
alleged,  even  though  they  do  not  impute  any  criminal  offence  to 
the  plaintiff,  are  nevertheless  actionable  in  themselves,  because  the 
misconduct  which  they  do  impute  is  derogatory  to  her  character 
and  highly  injurious  to  her  social  standing. 

Actionable  words  are  doubtless  such  as  naturally  imply  damage 
to  the  party,  but  it  must  be  borne  in  mind  that  there  is  a  marked 
distinction  between  slander  and  libel,  and  that  many  things  are 
actionable  when  written  or  printed  and  published,  which  would  not 
be  actionable  if  merely  spoken,  without  averring  and  proving 
special  damage:  Clement  v.  OhiviSj  9  B.  &  C.  174;  McClurgy. 
Ross,  5  Binney  219. 

Unwritten  words,  by  all  or  nearly  all  the  modern  authorities, 
even  if  they  impute  immoral  conduct  to  the  party,  are  not  actiona- 
ble in  themselves,  unless  the  misconduct  imputed  amounts  to  a 
criminal  offence,  for  which  the  party  may  be  indicted  and  punished. 
Judges  as  well  as  commentators  in  early  times  experienced  much 
difficulty  in  extracting  any  uniform  definite  rule  from  the  old 
decisions  in  the  courts  of  the  parent  country,  to  guide  the  inquirer 
in  such  an  investigation ;  nor  is  it  strange  that  such  attempts  have 
been  attended  with  so  little  success,  as  it  is  manifest  that  the 
incongruities  are  quite  material,  and  in  some  respects,«  irreconcila- 
ble. Nor  are  the  decisions  of  the  courts  of  that  country,  even  of 
a  later  period,  entirely  free  from  that  difficulty. 

Examples  both  numerous  and  striking,  are  found  in  the  reported 
decisions  of  the  period  last  referred  to,  of  which  only  a  few  will  be 
mentioned.  Words,  which  of  themselves  are  actionable,  said  Lord 
Holt,  must  either  endanger  the  party's  life  or  subject  him  to  infa- 
mous punishment;  that  it  is  not  enough  that  the  party  may  be 
fined  and  imprisoned,  for  a  party  may  be  fined  and  imprisoned  for 
a  common  trespass,  and  none  will  hold  that  to  say  one  has  com- 
mitted a  trespass  will  bear  an  action  ;  and  he  added  that  at  least 
the  thing  charged  must  "in  itself  be  scandalous.''  Ogden  v.  Tur- 
ner,  6  Modern  104. 
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Viewed  in  any  proper  light  it  is  plain  that  the  jadge  who  gave 
the  opinion  iii  that  case  meant  to  decide  that  words,  in  order  that 
they  may  be  actionable  in  themselves,  must  impute  to  the  party  a 
criminal  offence  affecting  the  social  standing  of  the  party,  for  which 
the  party  may  be  indicted  and  punished. 

Somewhat  different  phraseology  is  employed  by  the  court  in  the 
next  case  to  which  reference  will  be  made :  Onslow  ▼.  ffome,  3 
Wilson  186.  In  that  case  De  Grey,  G.  J.,  said  the  first  rule  to 
determine  whether  words  spoken  are  actionable  is,  that  the  words 
must  contain  an  express  imputation  of  some  crime  liable  to  punish- 
ment, some  capital  offence  or  other  infamous  crime  or  misdemeanor, 
and  that  the  charge  must  be  precise.  Either  the  words  themselves, 
said  Lord  Kenyok,  must  be  such  as  can  only  be  understood  in  a 
criminal  sense,  or  it  must  be  shown  by  a  colloquium  in  the  intro- 
ductory part,  that  they  have  that  meaning,  otherwise  they  are  not 
actionable :  Holt  v.  Sholefield,  6  Term  694. 

Separate  opinions  were  given  by  the  members  of  the  court  in 
that  case,  and  Mr.  Justice  Lawrence  said  that  the  words  must 
contain  an  express  imputation  of  some  crime  liable  to  punishment, 
some  capital  offence  or  other  infamous  crime  or  misdemeanor,  and 
he  denied  that  the  meaning  of  words  not  actionable  in  themselves, 
can  be  extended  by  an  innuendo :  4  Co.  17  b. 

Prior  to  that  Lord  Mansfield  and  his  associates  held  that  words 
imputing  a  crime  are  actionable,  although  the  words  describe  the 
crime  in  vulgar  language  and  not  in  technical  terms,  but  the  case 
does  not  contain  an  intimation  that  words  which  do  not  impute  a 
crime,  however  expressed,  can  ever  be  made  actionable  by  a  collo- 
quium or  innuendo :  Colman  v.  Qodwiriy  3  Doug.  90 ;  Woolnoth 
V.  MeadowSj  6  East  468. 

Incongruities,  at  least  in  the  forms  of  expression,  are  observable 
m  the  cases  referred  to,  when  compared  with  each  other,  and  when 
those  cases,  with  others  not  cited,  came  to  be  discussed  and  applied 
in  the  courts  of  the  states,  the  uncertainty  as  to  the  correct  rule 
of  decision,  was  greatly  augmented.  Suffice  it  to  say  that  it  was 
during  the  period  of  such  uncertainty  as  to  the  rule  of  decision, 
when  a  controversy  bearing  a  strong  analogy  to  the  case  before  the 
court,  was  presented  for  decision  to  the  Supreme  Court  of  the  state 
of  New  York,  composed,  at  that  period,  of  some  of  the  ablest  jurists 
who  ever  adorned  that  bench. 

Allusion  is  made,  in  the  opinion  given  by  Judge  Spencer,  to 
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the  great  '*  uncertainty  in  the  law  upon  the  subject,*'  and  having 
also  adrerted  to  the  necessitj  that  a  rule  should  be  adopted  to 
remove  that  difficulty,  he  proceeds  in  the  name  of  the  court  to  say 
"in  case  the  charge,  if  true,  will  subject  the  party  charged  to  an 
indictment  for  a  crime,  involving  moral  turpitude,  or  subject  the 
party  to  an  infamous  punishment,  then  the  words  will  be  in  them- 
selves actionable,"  and  that  rule  has  ever  since  been  followed  in 
that  state  and  has  been  very  extensively  adopted  in  the  courts  of 
other  states :  Brooker  v.  Coffiuj  5  Johns.  190  ;  1  Am.  Lead.  Cas. 
(5th,  ed.)  98. 

When  he  delivered  the  judgment  in  that  case  he  was  an  associate 
justice  of  the  court.  Chancellor  Kent  being  the  chief  justice,  and 
participating  in  the  decision.  Fourteen  years  later,  after  he  became 
chief  jastice  of  the  court,  he  had  occasion  to  give  his  reasons  for 
the  conclusion  then  expressed,  somewhat  more  fully :  Van  Ness  v. 
Hamiltan,  19  Johns.  867. 

On  that  occasion  he  remarked,  in  the  outset,  that  there  exists  a 
decided  distinction  between  words  spoken  and  written  slander,  and 
proceeded  to  say  in  respect  to  words  spoken  that  the  words  must 
either  have  produced  a  temporal  loss  to  the  plaintiff  by  reason  of 
special  damage  sustained  from  their  being  spoken,  or  they  must 
convey  a  charge  of  some  act  criminal  in  itself  and  indictable,  as 
Buch,  and  subjecting  the  party  to  an  infamous  punishment,  or  they 
must  impute  some  indictable  oflfence  involving  moral  turpitude; 
and  in  our  judgment  the  rule  applicable  in  such  a  case  is  there 
stated  with  sufficient  fulness  and  with  great  clearness  and  entire 
accuracy. 

Controverted  cases,  involving  the  same  question,  in  great  num- 
bers, besides  the  one  last  cited,  have  been  determined  in  that  state 
by  applying  the  same  rule,  which,  upon  the  fullest  consideration, 
was  adopted  in  the  leading  case,  that  in  case  the  charge,  if  true, 
will  subject  the  party  charged  to  an  indictment  for  a  crime  involv- 
ing moral  turpitude,  or  subject  the  party  to  an  infamous  punish- 
ment, then  the  words  will  be  in  themselves  actionable. 

Attempt  was  made  by  counsel  in  the  case  of  Widrig  v.  Oyer^  13 
Johns.  124,  to  induce  the  court  to  modify  the  rule  by  changing  the 
word  or  into  and,  but  the. court  refused  to  adopt  the  suggestion,  and 
repeated  and  followed  the  rule  in  another  case  reported  in  the  same 
volume:  Martin  v.  StiUweU^  18  Johns.  275;  see  also  Gibb  v. 
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wey,  5  Cowen  503 ;  Alexander  v.  Same,  9  Wend.  141 ;  Founj 
Miller,  3  Hill  22 ;  in  all  of  which  ibo  same  rule  is  spplied. 
Dther  cases  equally  in  point  are  also  to  be  found  in  the  reporiet 
lisions  of  the  courU  of  that  state,  of  which  one  or  two  mon 
y  will  be  referred  to :  BukU  v.  Oomell,  24  Wend.  354.  Ii 
,t  case  the  words  charged  were  fully  proved,  and  the  defendsn 
ved  for  a  non-suit,  upon  the  ground  that  the  words  were  not  ii 
mselvea  actionable,  but  the  circuit  Judge  overruled  the  moCioi 
I  the  defendant  excepted.  Both  parties  were  subaequentl; 
ird  in  the  Supreme  Court  of  the  state,  Nelsom,  G.  J.,  givinj 

opinion  of  the  court,  in  which  it  was  held  that  the  words  wen 
ionable,  and  the  reason  assigned  for  tbo  conclusion  is -that  thi 
rds  impute  an  indictable  offence  involving  moral  turpitude. 
Deramatory  words,  to  be  actionable  per  ee,  say  that  court,  nias 
pute  a  crime  involving  moral  turpitude  punishable  by  indict 
nt.  It  is  not  enough  that  they  impute  immorality  or  mora 
eliction  merely,  but  the  offence  charged  must  be  also  indictable 

one  time,  said  the  judge  delivering  the  opinion,  it  was  sup 
led  that  the  charge  should  be  such  as,  if  true,  would  subject  tin 
-ty  charged  to  an  infamous  punishment,  but  the  Supreme  Cour 
the  state  refused  so  to  hold:  Widrig  v.  Oyer,  13  Johns.  124 
right  v.  Page,  3  Keyes  582. 

Subject  to  a  few  exceptions  it  may  be  stated  that  the  courts  of 
icr  states  have  adopted  substantially  the  same  rule,  and  tha 
st  of  the  exceptional  decisions  are  founded  upon  local  statute 
ining  fornication  as  a  crime,  or  providing  that  words  imputinj 
ontinence  to  an  unmarried  female,  shall  be  construed  to  imput 
the  party  actionable  misconduct. 

Without  the  averment  and  proof  of  special  damage,  says  Shaw 
J.,  the  plaintiff,  in  an  action  on  the  case  for  slander,  must  prov 
,t  the  defendant  uttered  language  the  effect  of  which  was  t 
irge  the  plaintiff  with  some  crime  or  off'cnce  punishable  by  law 
mnell  v.  Fiske,  11  Met.  552. 

Speaking  of  actions  of  the  kind,  Parker,  G.  J.,  said  that  word 
juting  crime  to  the  party  against  whom  they  arc  spoken,  which 
true,  would  expose  him  to  disgraceful  punishment,  or  imputinj 
bim  some  foul  and  loathsome  disease,  iwhich  would  expose  bin 
the  loss  of  bis  social  pleasures,  are  actionable,  without  an; 
cial  damage.  While  words  perbaps  equally  offensive  to  t!ii 
ividual,  of  whom  they  are  spoken,  bat  which  impute  only  EOio 
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defect  of  moral  character,  are  not  actionable,  unless  a  special 
damage  is  averred,  or  unless  they  are  referred,  by  what  is  called  a 
colloquium^  to  some  office,  business,  or  trust  which  would  probably 
be  injuriously  affected  by  the  truth  of  such  imputations :  Chaddock 
V.  Briggg^  13  Mass.  252. 

Special  reference  is  made  to  the  case  of  Miller  v.  Parrish,  8 
Pick.  385,  as  authority  to  support  the  views  of  the  plaintiff,  but 
the  court  here  is  of  the  opinion  that  it  has  no  such  tendency. 
What  the  court  in  that  case  decided  is,  that  whenever  an  offence  is 
imputed  which,  if  proved,  may  subject  the  party  to  punishment, 
though  not  ignominious,  but  which  brings  disgrace  upon  the  party 
falsely  accused,  such  an  accusation  is  actionable,  which  is  not 
different  in  principle  from  the  rule  laid  down  in  the  leading  case — 
that  if  the  charge  be  such  that,'if  true,  it  will  subject  the  party 
falsely  accused  to  an  indictment  for  a  crime  involving  moral  tur- 
pitude, then  the  words  will  be  in  themselves  actionable. 

Early  in  her  history  the  legislature  of  that  state  defined  the 
act  of  fornication  as  a  criminal  offence,  punishable  by  a  fine,  and 
vhich  may  be  prosecuted  by  indictment,  and  if  the  person  con- 
victed does  not  pay  the  fine,  he  or  she  may  be  committed  to  the 
common  jail  or  to  the  house  of  correction.  None  of  the  counts  in 
that  case  contained  an  averment  of  special  damage,  but  the  court 
held  that  inasmuch  as  the  words  alleged  imputed  a  criminal  offence 
which  subjected  the  party  to  punishment  involving  disgrace,  the 
words  were  actionable,  and  it  is  not  doubted  that  the  decision  is 
correct.  Exactly  the  same  question  was  decided  by  the  same 
court  in  the  same  way  twenty-five  years  later :  Kenney  v.  Laugh- 
Im,  3  Gray  5 ;  1  Stats.  Mass.  178G,  293. 

That  the  words  uttered  import  the  commission  of  an  offence,  say 
the  court,  cannot  be  doubted.  It  is  the  charge  of  a  crime  punish- 
able by  law  and  of  a  character  to  degrade  and  disgrace  the  plain- 
tiff and  exclude  her  from  society.  Though  the  imputation  of 
crime,  said  Bigelow,  J.,  is  a  test,  whether  the  words  spoken  do 
amount  to  legal  slander,  yet  it  does  not  take  away  their  actionable 
qaality  if  they  are  so  used  as  to  indicate  that  the  party  has  suf- 
ferred  the  penalty  of  the  law  and  is  no  longer  exposed  to  the 
danger  of  punishment :  Krebs  v.  Oliver^  12  Gray  242  ;  Fowler  v. 
hmdn^,  2  M.  &  Rob.  119. 

Courts  aflSx  to  words  alleged  as  slanderous  their  ordinary  mean- 
ing, consequently,  says  Shaw,  C.  J.,  when  words  are  set  forth  as 
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having  been  spoken  by  the  defendant  of  the  plaintiff,  the  fi 
question  ia  whether  they  impute  a  charge  of  felony  or  oti 
infamous  crime,  punishable  by  law.  If  they  do,  an  innuen 
undertaking  to  state  the  same,  in  other  words,  is  useless  and  sup 
fluous,  and  if  they  do  not,  an  innuendo  cannot  aid  the  avenue: 
as  it  is  n  clear  rule  of  law  that  on  innuendo  cannot  introduce 
meaning  to  the  words  broader  than  that  which  the  words  natura 
bear,  unless  connected  with  proper  introductory  averments:  Ah 
ander  v.  Angle,  1  Crompt.  k  Jervis  143 ;  Qoldtlein  v.  Fou, 
Younge  &  Jervia  14(i ;  Carter  v.  Andreioi,  16  Pick.  5 ;  Bear^ 
ley  V.  Tappan,  2  Blalch.  588. 

Other  state  courts,  where  the  act  of  fornication  ia  defined 
statute  as  an  indictable  offence,  have  made  similar  decisions,  t 
such  decisions  do  not  affect  any  question  involved  in  this  inve: 
gation  :  Vanderlip  v.  Roe,  23  Penna.  St.  82 ;  1  Am.  Lead.  C 
(5th  (d.)  103;  Simoni  v.  Carter,  32  N.  H.  459. 

Much  discussion  of  the  cases  decided  in  the  Supreme  Court 
Pennsylvania  is  quite  unnecessary,  as  we  iiiive  the  authority 
that  court  for  saying  that  the  leading  cases  establish  "the  pr 
ciple  that  words  spoken  of  a  private  person  are  only  accional 
when  they  contain  a  plain  imputation,  not  merely  of  some  iiidi 
able  offence,  hut  one  of  an  infamous  character  or  subject  to 
infamous  or  disgraceful  punishment,  and  that  an  innuendo  cutir 
alter,  enlarge  or  extend  their  natural  and  obvious  meaning, !: 
only  explain  something  already  sufficiently  averred,  or  make 
more  explicit  application  of  that  which  might  otherwise  be  « 
uidercd  ambiguous  to  the  material  subject-matter  properly  on  t 
record,  by  the  way  of  averment  or  colloquium  :  Qotling  v.  Mi 
fjan,  32  Penna.  St.  275 ;  Skafter  v.  Kinater,  1  Binney  537 ;  i, 
Clurg  V.  Rots,  5  Binney  218;  Andre*  v.  Koppenkeafer,  Z  S. 
R.  255. 

State  courts  have,  in  many  instances,  decided  that  words  ore 
themselves  actionable  whenever  a  criminal  offence  is  chargt 
which,  if  proved,  may  subject  the  party  to  punishment,  though  n 
ignominious,  and  which  brings  disgrace  upon  the  complain!] 
party  ;  hut  most  courts  agree  that  no  words  are  actionable  per 
unless  they  impute  to  the  party  some  criminal  offence,  which  xa\ 
be  visited  by  punishment,  either  of  an  infamous  character  or  whi 
is  calculated  to  affect  the  party  injuriously  in  his  or  her  soci 
standing :   Buck  v.  Meney,  31  Me.  558 ;  Milk  v.  Wimp,  10 
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Monr.  417;  Perdue  v.  Burnett^  Minor  138;  Demarest  v.  Haringj 
6  Cow.  76 ;  Townsend  on  Slander,  sec.  154 ;  1  Wendeira  Starkie 
on  Slander  43 ;  Bedway  v.  Gray,  31  Vt.  297. 

Formulas  differing  in  phraseology  have  beon  prescribed  by  dif- 
ferent courts,  but  the  annotators  of  the  American  Leading  Cases 
saj  that  the  Supreme  Court  of  the  State  of  New  York,  in  the  case 
of  Brooker  v.  Coffin,  appear  '*  to  have  reached  the  true  principle 
applicable  to  the  subject,  and  we  are  inclined  to  concur  in  that 
conclusion,  it  being  understood  that  words  falsely  spoken  of 
another,  may  be  actionable  per  %e  when  they  impute  to  the  party 
a  criminal  offence  for  which  the  party  may  be  indicted  and 
panished,  even  though  the  offence  is  not  technically  denominated 
infamous,  if  the  charge  involves  moral  turpitude,  and  is  such  as  will 
affect  injuriously  the  social  standing  of  the  party :  1  Am.  Lead. 
Cas.  (5th  ed.)  98. 

Decided  support  to  that  conclusion  is  derived  from  the  English 
decisions  upon  the  same  subject,  especially  from  those  of  modern 
date,  many  of  which  have  been  very  satisfactorily  collated  by  a 
very  able  text  writer  r  Addison  on  Torts,  3d  ed.  765.  Slander, 
in  writing  or  in  print,  says  the  commentator,  has  always  been 
considered  in  our  law  a  graver  and  more  serious  wrong  and  injury 
than  slander  by  word  of  the  mouth,  inasmuch  as  it  is  accompanied 
by  greater  coolness  and  deliberation,  indicates  greater  malice,  and 
and  is  in  general  propagated  wider  and  further  than  oral  slander. 
Written  slander  is  punishable  in  certain  cases,  both  criminally  and 
by  action,  when  the  mere  speaking  of  the  words  would  not  be 
punishable  in  either  way :  Villers  v.  Mousley,  2  Wils.  403 ;  Sa*- 
ville  v.  Jardinej  2  H.  Bl.  532 ;  Bac.  Abr.  Slander^  B. ;  Keiler  v. 
Sei9fard,  2  Cr.  C.  C.  190. 

Examples  of  the  kind  are  given  by  the  learned  commentator, 
and  he  states  that  verbal  reflections  upon  the  chastity  of  an  un- 
married female  are  not  actionable,  unless  they  have  prevented  her 
from  marrying  or  have  been  accompanied  by  special  damage  ;  but 
if  they  are  published  in  a  newspaper,  they  are  at  once  actionable, 
and  substantial  damages  are  recoverable :  Bl.  Com.  125  n.  6 ;  Jan- 
m  V.  Stuart,  1  Term  784. 

Comments  are  made  in  respect  to  verbal  slander  under  several 
beads,  one  of  which  is  entitled  defamatory  words  not  actionable 
without  special  damage,  and  the  commentator  proceeds  to  remark 
that  mere  vituperation  and  abuse  by  word  of  mouth,  however  gross, 
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b  not  actionable  anlese  it  is  spoken  of  a  professional  man  or  tr&d 
man  in  the  conduct  of  his  profession  or  business.  Instances  o 
very  striking  character  are  given,  every  one  of  which  is  suppor 
by  the  authority  of  an  adjudged  case :  Lumby  v.  Allday,  1  Crom 
&  Jer.  301;  Bamett  v.  Allen,  8  H.  &  N.  376. 

Even  the  judges  holding  the  highest  judicial  stations  in  ( 
country  have  felt  constrained  to  decide  that  to  say  of  a  man 
female  that  she  was  a  liar,  an  infamous  wretch,  and  that  she  '. 
been  ail-but  seduced  by  a  notorious  libertine,  was  not  actiont 
without  averring  and  proving  special  damage :  Lynch  v.  Kn\ 
9  H.  of  L.  Cas.  694. 

Finally,  the  same  commentator  states  that  words  imputjng  i 
single  woman  that  she  gets  her  living  by  imposture  and  prosl 
tion,  and  that  she  is  a  swindler,  are  not  actionable,  even  v 
special  damage  is  alleged,  unless  it  i»  proved,  and  the  proposi 
is  fully  sustained  by  the  cases  cited  in  its  support :  Welbt/  v.  EU 
8  M.,  G.  &  S.  142 ;  Addison  on  Torts,  3d  ed.  788 ;  Townsenc 
Slander,  sec.  172,  and  note,  516,  517,  518. 

Words  actionable  in  themselves  without  proof  of  special  dami 
are  next  considered  by  the  same  commentator.  His  prine 
proposition  under  that  head  is  that  words  imputing  an  indict 
offence  are  actionable  per  ge,  without  proof  of  any  special  dam: 
giving  as  a  reason  for  the  rule  that  they  render  the  accused  pei 
liable  to  the  pains  and  penalties  of  the  criminal  law.  Be; 
question  the  authorities  cited  by  the  author  support  the  proposi 
and  show  that  such  is  the  rule  of  decision  in  all  the  courts  of 
country  having  jurisdiction  in  such  cases :  Heming  v.  Power 
Mees.  &  Wels.  670  ;  Alfred  v.  Farlow,  8  Q.  B.  854 ;  Hdsal 
Rmaell,  5  Scott  N.  R.  801 ;  Brayne  v.  Cooper,  5  Mees.  &  M 
250;  Bamet  \.  Allert,  Z  H.  &  N.  378;  Davieay.  Solomon, 
Law  Jour.  Q.  B.  11 ;  Roberta  v.  Roberts,  5  Best  &  Smith  3 
Perkins  v.  Scott,  1  H.  &  C.  158. 

Examined  in  the  light  of  these  suggestions  and  the  autbori 
cited  in  their  support,  it  is  clear  that  the  proposition  of  the  plair 
that  the  words  alleged  are  in  themselves  actionable,  cannot 
sustained. 

Concede  all  that,  and  still  the  pliuntiff  suggests  that  she  allc 
in  the  second  paragraph  of  her  declaration,  that  she  *'  has  I 
damaged  and  injured  in  her  name  and  fame,"  and  she  contt 
that  that  averment  is  sufficient,  in  connection  with  the  v-i 
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charged,  to  entitle  her  to  recover  as  in  an  action  of  slander  for 
defamatorj  words  with  averment  of  special  damage. 

Special  damage  is  a  term  which  denotes  a  claim  for  the  natural 
and  proximate  consequences  of  a  wrongful  act,  and  it  is  undoubt- 
edly true  that  the  plaintiff  in  such  a  case  may  recover  for  defama- 
tory words  spoken  of  him  or  her  by  the  defendant,  even  though  the 
words  are  not  in  themselves  actionable,  if  the  declaration  sets  forth 
sach  a  claim  in  due  form  and  the  allegation  is  sustained  by  sufficient 
evidence,  but  the  claim  must  be  specifically  set  forth  in  order  that 
the  defendant  may  be  duly  notified  of  its  nature  and  that  the  court 
may  have  the  means  to  determine  whether  the  alleged  special  dam- 
age is  the  natural  and  proximate  consequences  of  the  defamatory 
words  alleged  to  have  been  spoken  by  the  defendant :  Haddan  v. 
SeoU,  15  C.  B.  429. 

Whenever  proof  of  special  damage  is  necessary  to  maintain  an 
action  of  slander  the  claim  for  the  same  must  be  set  forth  in  the 
declaration,  and  it  must  appear  that  the  special  damage  is  the 
natural  and  proximate  consequence  of  tho  words  spoken,  else  the 
allegation  will  not  entitle  the  plaintiff  to  recover ;  Vicars  v.  Wilcox^ 
8  East  3 ;  Knight  v.  Gibhs^  1  Ad.  &  Ell.  46 ;  Ayre  v.  Graven^  2 
Ad.  k  Ell.  8  ;  Robem  v.  Boberts,  5  Best  &  Smith  389. 

When  special  damage  is  claimed,  to  support  such  an  action  for 
words  not  in  themselves  actionable,  the  nature  of  tho  special  loss 
or  injury  must  be  particularly  set  forth,  and  if  it  is  not,  the  de- 
fendant may  demur.  He  did  demur  in  the  case  last  cited,  and 
CocEBURN,  C.  J.,  remarked  that  such  an  action  is  not  maintain- 
able, unless  it  be  shown  that  the  loss  of  some  substantial  or  material 
advantage  has  resulted  from  the  speaking  of  the  words :  Addison 
on  Torts,  3d  ed.  805 ;  Wilby  v.  Ehton,  8  C.  B.  148. 

Where  the  words  are  not  in  themselves  actionable,  because  the 
offence  imputed  involves  neither  moral  turpitude,  nor  subjects  the 
offender  to  an  infamous  punishment,  special  damage  must  be 
alleged  and  proved  in  order  to  maintain  the  action  :  Hoag  v.  HatcJiy 
23  Conn.  590 ;  Andres  v.  Koppenheafer^  3  S.  &  B.  266 ;  Buys 
T.  GUlespiey  2  Johns.  117. 

In  Buch  a  case  it  is  necessary  that  the  declaration  should  set 
forth  precisely  in  what  way  the  special  damage  resulted  from  the 
speaking  of  the  words.     It  is  not  sufficient  to  allege  generally 
that  the  plaintiff  has  suffered  special  damages  or  that  the  party 
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baa  been  put   to  great  coats  and  expenses :    Cook  v.   Cook, 
Mass.  194. 

By  special  damage  in  such  a  case  is  meant  pecuniary  loss, 
it  is  well  settled  tbat  the  term  may  also  include  the  loss  of 
stantial  hospitality  of  friends:  Moore  v.  Meagher,  1  Taunt. 
Williami  V.  ffill,  19  Wend.  306. 

Illustrative  examples  are  given  by  the  text  writers  in  { 
numbers,  among  which  are  loss  of  marriage,  loss  of  profi 
employment  or  of  emoluments,  profits  or  customers,  and  it  was 
early  settled  that  a  charge  of  incontinence  against  an  unma 
female,  wherehy  the  lost  her  marriage,  was  actionable  by  reaso 
the  special  damage  alleged  and  proved  :  Davit  v.  Gardiner,  ^ 
16  b.,  pi.  11 :  IteBton  v.  Pomfreichl,  Cio.  Eliz.  639. 

Doubt  upon  that  subject  cannot  be  entertained,  but  the  sf 
damage  must  be  alleged  in  the  declaration  and  proved,  and 
not  sufiicient  to  allege  that  the  plaintiff  "  has  been  damaged 
injured  in  her  name  and  fame,"  which  is  alleged  in  that  rega 
the  case  before  the  court :  Hartley  v.  Herring,  8  Term 
Addison  on  Torts  805 ;  Beach  v.  Ranney,  2  Hill  309. 

Tested  by  these  considerations,  it  is  clear  that  the  deciai( 

the  court  below,  that  the  declaration  is  bad  in  substance,  is  coi 

Judgment  affirm ( 
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BUPBEUE   COURT   OY   THE   UNITED  STATES.' 
BUPBEME   COURT  OP  ILLINOIS.' 
SUPREME   COURT   OF   WISCONSIN.* 

Action.     See  Foreiyn  Judgment. 

Jiitlgmejtt — Iiiter/ermee  hi/  Renl  parly  in  Intereit  though  not ; 
nally  on  the  Record — ISlutuie  of  Liinitations. — The  real  defendam 
pays  u  judgmeat  agaiuet  a  uomiDal  party,  afterwards  vacated,  mi 
cover  in  hii  oten  vanie  the  inonej  ao  paid  ;  Mann  et  al.  v.  The  . 
I»»„rance  Co.,  38  Wis. 

Plaintiffs  covenanted  with  A.,  S.  &  Co.,  for  value,  to  discbarf 
indebteilness  and  liabilities  of  the  latter  firm,  indemniry  it  again 

'  From  J.  W.  Wallace,  Esq.,  Reporter;  to  appear  in  vol.  ga  of  his  Hepc 
'  From  Hon.  N.  L,  Freeman,  Reporter ;  to  appear  in  vol.  69  Illinois  B(| 
■  from  Hon.  0.  M.  Conover,  Reporter  \  to  appear  in  3B  Wuconein  Bepc 
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action  by  the  present  defendant  against  it  then  pending  in  New  York, 
and  pay  any  judgment  which  should  be  rendered  against  it  therein. 
Oq  a  jadguient  rendered  against  A.,  8.  &  Co.  in  that  action,  this  de- 
feodaot  recovered  a  judgment  in  Wisconsin  against  that  firm,  which 
was  paid  by  plaintiffs,  but  afterwards  vacated  on  their  motion,  for  the 
reason  that  the  New  York  judgment  had  been  reversed.  Held,  that 
such  payment  by  plaintiffs  was  not  a  voluntary  one,  but  one  to  which 
they  were  hound  by  their  covenant;  and  they  may  recover  from  this  de- 
fendant the  amount  so  paid :  Id. 

This  action  for  such  recovery  was  commenced  more  than  six  years 
aft^r  payment  by  plaintiffs  of  said  Wisconsin  judgment,  but  less  than 
six  years  after  the  reversal  of  the  New  York  judgment.  Held^  that  it 
was  not  barred  by  the  statute;  the  cause  of  action  not  having  accrued 
until  such  reversal :  Id, 

Admiralty. 

SHbmmion  of  Litigated  Matters  to  Arbitration — Prize. — Captors 
(Admiral  Farragut  and  others)  having  filed  a  libel  in  the  admiralty  for 
prizes  taken  below  New  Orleans  in  April  1862,  they  and  the  govern- 
ment agreed  to  refer  the  cause  to  the  ^' final  determination  and  award'' 
of  A.,  B.,  and  C,  **  the  award  of  whom,"  said  the  agreement  of  refer- 
ence, "shall  be  final  upon  all  questions  of  law  and  fact  involved,  said 
award  to  be  entered  as  a  rule  and  decree  of  court  in  said  case,  with  the 
right  also  of  either  party  to  appeal  to  the  Supremo  Court  of  the  United 
States,  as  from,  other  decrees  or  judgments  in  prize  cases."  The  arbitra- 
tors made  an  award,  finding  certain  matters  wholly  or  chiefly  of  fact,  and 
also  certain  conclusions  of  law,  and  their  award  was,  after  exceptions  to 
it.  made  a  decree  of  the  court  where  the  libel  was  filed.  An  appeal  was 
taken  to  the  Supreme  Court. 

Held  as  principles  of  law  applicable  to  the  case : — 

1.  That  there  was  nothing  in  the  nature  of  the  admiralty  jurisdiction 
or  of  an  appeal  in  admiralty,  which  prevented  parties  in  the  Court  of 
Admiralty,  whether  sitting  in  prize  or  as  an  instance  court,  from  sub- 
mittini;  their  case  by  rule  of  court  to  arbitration. 

2.  That  the  award  in  the  present  case  was  to  be  construed  here  and 
its  effect  determined  by  the  same  general  principles  which  would  govern 
it  in  a  court  of  common  law  or  of  equity. 

3.  That  notwithstanding  the  expression  in  the  agreement  of  submis- 
sion, that  all  questions  of  law  in  the  case  were  to  be  concluded  by  the 
award,  the  agreement  was  in  this  respect  no  more  than  a  submission  of 
all  matters  involved  in  the  suit. 

4.  That  accordingly  where  the  award  found  facts,  it  was  conclusive ; 
where  it  found  or  announced  concrete  propositions  of  law,  unmixed  with 
facts,  its  mistake,  if  one  was  made,  could  have  been  corrected  in  the 
court  below,  and  could  be  corrected  here ;  that  where  a  proposition  was 
one  of  mixed  law  and  fiict,  in  which  the  error  of  law,  if  there  was  any, 
could  not  be  distinctly  shown,  the  parties  must  abide  by  the  award. 

5.  That  the  award  was  also  liable,  like  any  other  award,  to  be  set 
aside  in  the  court  below,  for  such  reasons  as  would  be  suflScicnt  in  other 
courts;  as  for  exceeding  the  power  conferred  by  the  submission,  for 
manifest  mistake  of  law,  for  fraud,  and  for  all  other  reasons  on  which 
awards  are  set  aside  in  other  courts  of  law  or  chancery :  United  States 
V.  Farragut,  22  Wall. 
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Agent. 

Cannot  act  for  both  Buyer  and  Seller. — Where  an  agent  employed 
to  sell  property,  sells  the  same  to  a  purchaser  for  whom  he  is  acting  as 
agent  in  cffectiDg  the  purchase,  the  seller,  in  equity,  may  avoid  the 
contract :  Fish  v.  Le^er,  69  Ills. 

Arbitration  and  Award.    See  Admiralty, 

Bankruptcy.     See  Landlord  and  Tenant ;  Partnership, 

Rede^nption  of  Land  by  Bankrupt  after  Sale  for  Taxes —  Owner. — 
Under  a  statute  which  enacts  that  the  ^'  owner/'  may  within  a  time  named 
redeem  land  sold  for  taxes,  a  redemption  may  properly  be  made  by  a 
person  who  has  been  decreed  a  bankrupt,  the  lauds  having  been  his. 
In  the  case  here  before  the  court  there  had  as  yet  been  no  appointment 
of  an  assignee,  nor  assignment  and  conveyance  to  such  person,  as  pro- 
vided for  in  the  fourteenth  section  of  the  Bankrupt  Act  of  1867 ;  and 
the  redemption  was  made  between  the  date  of  the  decree  and  of  such 
appointment :  Hampton  v.  Rouse,  22  Wall. 

A  charge  that  a  person  who  had  been  decreed  a  bankrupt  on  his  own 
application  had  by  such  decree  ceased  to  be  owner  and  had  lost  the  right 
to  redeem,  Held  to  be  erroneous  ;  there  having  been  evidence  tending  to 
show  a  redemption  by  such  a  person  :  Id, 

Bills  and  Notes. 

Promissory  Note — Defence  allowed  v:1iere  Plaintiff  sues  on  Note  as 
Trustee  for  another. — Where  the  plaintiff  in  an  action  on  a  promissory 
note  is  a  mere  trustee  for  another,  the  maker  may  avail  himself  of  any 
defence  which  he  might  set  up  a«;ainst  the  real  owner  if  the  action  had 
been  brought  in  his  name :  Belohradsky  v.  Kuhn,  69  Ills. 

Constitutional  Law. 

Release  of  Claim  by  State — Restriction  on  Legislative  Powers — The 
provision  of  the  Constitution  of  Missouri,  which  ordains,  "  The  General 
Assembly  shall  have  no  power,  for  any  purpose  whatever,  to  release  the 
lien  held  by  the  state  upon  any  railroad,"  a  provision  having  reference 
to  the  statutory  liens  held  by  the  state  on  different  railroads  for  the 
credit  of  the  state,  lent  to  them  by  the  issue  of  state  bonds,  the  prin- 
cipal and  interest  of  which  the  railroad  companies  were  to  pay — was  not 
meant,  in  case  of  a  failure  by  the  railroad  companies,  to  prevent  the 
state  from  making  a  compromise  with  any  railroad  company  of  any  deht 
due  to  it  or  to  become  due ;  and  on  the  compromise  being  effected  to 
release  the  lien  :    Woodson  v.  Murdoch  et  al ,  22  Wall. 

This  view  of  the  meaning  of  the  clause  is  not  altered  by  reading  it  in 
the  light  of  the  constitutional  ordinance,  *'  fur  the  payment  of  state  and 
railroad  indebtedness,"  adopted  at  the  same  time  as  the  state  constitu- 
tion, and  as  part  of  it,  which  ordinance,  after  providing  for  a  sale  by  the 
state  of  any  railroad  indebted  to  it,  and  for  the  possible  case  of  a  pur- 
chase by  the  state  of  the  road,  provides  further  for  a  sale  of  the  road 
after  the  state  has  so  become  owner,  ordaining  in  such  case,  "  That  no 
sale  *  *  *  shall  be  made  without  reserving  a  lien  upon  the  property  and 
franchises  thus  sold  *  *  */<//•  all  sums  remaining  due."  This  expression 
is  to  be  regarded  not  as  having  reference  to  what  the  railroad  company 
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originally  owed  the  state,  that  is  to  say,  reference  to  the  debt  for  which 
the  road  was  first  sold,  but  to  any  portion  of  the  purchase-money  which 
may  remain  unpaid  upon  a  second  sale;  a  sale  by  the  state,  after  slie 
has  become  owner  :  Jd. 

The  provision  in  the  same  constitution,  ^^That  no  law  enacted  by  the 
General  Assembly  shall  relate  to  more  than  one  subject,  and  that  shall 
be  expressed  in  its  title,''  is  not  violated  by  any  apt  having  various 
det^iils,  provided  they  all  relate  to  one  (general  subject :  Id, 

Hence,  where  an  act  was  entitled,  *'  An  act  for  the  sale  of  the  Pacific 
Railroad,  and  to  foreclose  the  state*s  lien  thereon,  and  to  amend  its 
charter,"  held,  that  after  certain  sections  providing  for  the  sale,  a  section 
providing  that  in  certain  contingencies  no  sale  should  be  made,  was  not 
a  violation  of  the  constitutional  provision  :  Id, 

CORPOaATION. 

Damages — Liability  /or  Malicious  Assaidt,ht/  its  Emplot/ee. — The 
validity  of  ch.  273  of  1874,  so  far  as  it  prescribes  maximum  tolls  for  the 
carriage  of  persons  and  property  over  the  railways  of  this  state,  is  no 
longer  an  open  question  in  this  court :  Hinckley  v.  Tlie  C,  M,  <Ss  St.  P, 
Railway  O).,  38  Wis. 

If,  in  removing  plaintiff  from  defendant's  train  for  his  refusal  to  pay 
a  greater  rate  of  toll  than  the  maximum  prescribed  by  said  act,  defend- 
ant's servants,  in  addition  to  the  degree  of  force  required  for  such 
removal,  made  a  malicious  and  aggravated  assault  on  plaintiff,  which 
was  cither  authorized  or  approved  by  defendant,  it  was  a  case  for  exem- 
plary damages :  Id. 

Such  an  assault  was  alleged  in  the  complaint  and  denied  in  the  answer. 
The  jury  found  plaintiff's  ac/tia/ damages  to  be  8600;  but  the  verdict 
and  judgment  in  his  favor  was  for  81000  damages.  On  defendant's 
ippeai,  the  bill  of  exceptions  failed  to  set  out  all  the  evidence.  Ileld^ 
that  the  verdict  must  be  presumed  to  have  been  warranted  by  the  evi- 
dence: Id, 

Damages.     See  Corporations. 

Vindictive — As  against  Municipal  Corporations. — Municipal  corpora- 
tions are  not  liable  to  vindictive  or  exemplary  damages  for  personal 
injuries  growing  out  of  mere  neglect  to  keep  a  sidewalk  in  a  safe  condi- 
tion. In  order  to  justify  such  damages,  the  negligence  of  the  authori- 
ties must  be  so  gross  as  to  be  wilful :    City  of  Chicago  v.  Kelly,  69  Ills. 

Trexpa^s —  Vindictive  Damages. — Where  a  person,  on  the  commission 
of  a  wrongful  act,  becomes  liable  only  in  consequence  of  his  subsequent 
approval  or  sanction  of  it,  he  will  be  liable  only  for  the  real  injury 
sustained,  and  will  not  be  subject  to  vindictive  damages  :  Grund  v. 
Tan  Vleck,  69  Ills. 

Deed. 

Delivery  in  Escrow — Statute  of  Frauds. — The  conditions  upon  which 
an  escrow  was  to  be  delivered  to  the  grantee  therein  named,  may  rest  in 
parol  and  be  proved  by  parol :   Campbell  v.  Thomas,  38  Wis. 

When  the  person  named  as  grantor  still  retains  the  right  of  control 
over  the  deed,  notwithstanding  the  deposit  thereof  with  a  third  person, 
rt  is  not  an  escrow :  Id. 
Vol.  XXIV.— 32 
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A  deed  deposited  by  the  person  nnnied  iheriin  as  grantor,  with  t 
third  person,  with  instructions  tu  deliver  it  to  the  person  numed  as  ^TiiD 
Lee,  is  uut  an  tscrow  unless  there  is  u  vulid  contract  of  sale  uod  purchuH 
between  such  grantor  and  grantee  :  Id. 

In  pursuance  of  the  terms  ol'  an  oral  agreement  for  the  Rale  ond  par 
fhaBe  of  land,  C.  paid  T.  a  small  sum.  on  account  of  purchase-uidnry 
ind  T.  signed,  scaled  and  acknowledged  a  deed  of  the  land  to  C.  (whkt 
purported,  by  its  own  terms,  to  be  for  a  consideration  of  $S0OO),  •-ail  i:e 
livered  it  to  H.  with  directions  to  deliver  it  to  C.  if  the  latter  should.  <<i 
the  second  day  thcrcatler,  deposit  with  H.  hia  two  notes  for  a  certa'i 
iuui  (part  of  the  purchase.pricc).  secured  by  a  mortgage  on  the  saiui 
land,  and  pay  to  H  fur  T.'s  uso  the  bahmco  of  the  price.  Within  ih( 
time  limited,  C.  offered  to  H.  the  notes,  mortgage  and  money  requiiei 
by  the  oral  ngrcenient;  but  H.,  by  T.'s  instructions,  refused  to  dehit 
to  C.  the  deed,  and  T.  at  the  same  time  tendered  back  to  C.  the  uionei 
ilready  paid,  and  left  it  jrith  H.  for  C.  upon  the  refusal  of  the  latter  ii 
receive  it.  In  an  action  by  C.  to  compel  a  delivery  of  the  deed  to  hiii 
by  H. :  IMl,  (I)  Thot  the  oral  agreement  was  void  by  the  Statute  ■■! 
Prauds.  (2J  That  if  the  deed  deposited  with  H.  had  contained  ihi 
whole  contract,  it  would  havo  been  a  sufficient  memorandum  in  writiit; 
to  answer  the  requirements  of  the  statute.  (3)  That  if  the  moripn{;< 
iiad  been  drawn  and  signed  by  C.  at  the  same  time  that  the  deed  Vi 
!igned  byT.,  and  deposited  with  the  deed,  the  two  instruments  construpi 
together  as  a  single  contract,  would  probably  have  been  a  sufficient  coui 
pliance  with  the  statute.  (4)  That  as  there  was  no  tiuch  contcmpiiru 
Dcous  execution  or  deposit  of  the  morlgnge,  and  as  the  deed  does  dij 
ihow  a  contract  by  which  C.  was  to  give  his  notes  and  a  mortgage  for : 
part  of  the  pure  base- price  (which  is  the  contract  alleged  by  him,  am 
i:pon  which  alone  he  could  maintain  the  action),  there  was  no  valid  ci>ii 
:ract  between  the  parties,  the  deed  was  not  an  egcroic,  aud  it  rcmaiui^t 
lubject,  in  H.'s  hands,  to  the  control  of  T. :  Id. 

Equity,  See  Joint  Tenanti. 
Practice — Parties  lo  Bill. — In  general,  one  who  will  be  directly  of 
Tected  by  a  decree  in  equity,  ia  a  necessary  party  to  the  suit ;  and  tbii 
rule  is  departed  from  only  when  the  parties  are  SO  numerous  that  coui 
]liance  with  it  would  be  impossible  or  inconvenient.  Where  the  groanii) 
)f  action  averred  against  several  defendants  to  a  suit  in  e(|uity  arise  out 
)f  the  same  transaction  or  a  series  of  transactions  forming  one  course  of 
leaiing  and  all  tending  to  one  end,  the  bill  is  not  multifarious  :  Siijier' 
:Uor»  of  DouglasB  Co.  v.   Walhridge  mid  olhcrx,  38  Wis. 

Estoppel. 

Holding  anotli-er  out  a»  the  Owner  of  Party'*  Property. — Where  the 
iwncr  of  property  holds  out  another,  or  allows  him  to  appear  as  the  ow net 
if,  or  as  having  full  power  of  disposition  over  the  property,  and  innocent 
)artieB  are  thus  led  into  dealing  with  such  apparent  owner  or  person  hav- 
ug  the  apparent  power  of  disposition,  they  will  be  protected  :  Anderton 
r.  Arnmlead,  C9  Ills. 

Factor. 
Fiduciary  Character — Liability  for  Misuse  of  Proceeds  of  Sales-— 
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A  commission  merchaot  who  sells  goods  for  his  consignors,  even  though 
he  gUiiruDty  the  payment  of  the  price,  receives  the  proceeds  of  the  sules 
io  fy  fiduciary  capacity,  and  is  liable  to  arrest  in  an  action  therefor,  un- 
less  he  has  been  authorized  by  his  consignor  to  use  such  proceeds  in  his 
own  business  :    Williams  Mower  do  Reaper  Co,  v.  Raynorj  38  Wis. 

Foreign  Judgment. 

Judgment  founded  on  Judgment  in  another  State — Reversal  of  the  lat- 
ter— Recovery  of  Money  paid  on  former — Laches, — Where  a  New  York 
judgment  was  reversed  after  a  judgment  founded  thereon  had  been  ren- 
dered in  a  court  of  Wisconsin,  qurere^  whether  it  was  necessary  to  have 
the  latter  judgment  set  aside  before  moneys  paid  upon  it  could  be  recov. 
ered  of  the  plaintiff  therein  :  uEtna  Insurance  Co,  v.  Aldrich  and  others, 
38  Wis. 

If  the  order  setting  such  judgment  aside  was  unnecessary,  it  was 
harmless,  and  affords  the  judgment  plaintiff  no  ground  of  complaint : 
Id 

As  a  general  rule,  none  but  parties  to  a  judgment  can  have  it  set 
aside:  Id. 

But  where  the  nominal  party  to  an  action  is  not  the  real  party  in 
interest,  the  latter  is  treated  as  having  a  standing  in  court,  and  may 
hare  control  of  the  action  :  Id 

While  the  New  York  action  against  A.,  S.  &  Co.  was  pending,  M. 
Bros.,  for  value,  covenanted  with  that  firm  to  discharge  all  it^  indebted- 
ness and  liability,  and  indemnify  it  against  said  action  and  pay  any  judg- 
ment which  should  be  rendered  against  it  therein.  After  a  judgment 
a,:^ainst  A.,  S.  &  Co.  in  said  action  had  been  affirmed  by  the  New  York 
Court  of  Appeals,  the  cause  was  removed  by  writ  of  error  to  the  Supremo 
Court  of  the  United  States,  but  no  supersedeas  bond  given ,  and  that 
court  reversed  the  judgment.  While  the  cause  was  pending  in  tho 
Federal  court,  judgment  against  A.,  S.  &  Co.  was  recovered  in  Wisconsin 
upon  the  New  York  judgment,  and  was  paid  by  M.  Bros.  Held,  that 
the  latter  were  the  real  parties  in  interest  as  defendants,  and  entitled  to  a 
hearing  on  their  application  to  vacate  the  Wisconsin  judgment :  Packard 
V.  Smith,  9  Wis.  184,  distinguished  :  Id. 

A  party  is  not  chargeable  with  laches  for  failing  to  give  a  supersedeas 
bond  on  suing  out  a  writ  of  error ;  nor  in  this  case  can  M.  Bros  be  charged 
with  laches  for  neglecting  to  obtain  a  stay  of  proceedings  in  the  Wis- 
consin action  against  A.,  S.  &  Co. ;  especially  as  the  granting  of  such 
&  stay  rests  largely  in  the  discretion  of  the  court :  Id, 

Former  Adjudication. 

Judgment — Against  Privies  in  Interest. — ^Where  a  party,  whose  poods 
were  insured  in  the  name  of  another,  with  whom  they  were  stored,  after 
&  loss,  agreed  with  the  party  insuring,  that  suit  should  be  brought  in 
his  name  for  the  use  of  .the  owner,  which  was  done,  and  prosecuted  in 
good  faith,  but  on  a  trial  the  action  was  defeated  without  fault  of  the 
nominal  plaintiff,  it  was  Held,  that  the  owner  of  the  goods,  being  a  privy 
in  interest,  was  concluded  by  the  judgment,  and  could  not  re-litigate  the 
matter  in  a  suit  against  the  party  who  had  made  the  insurance,  for  an 
alleged  breach  of  his  agreement  to  insure :  Cole  v.  Favorite,  69  Ills. 


s2  abstkacts  of  recent  decisions. 

Husband  and  Wife. 
Wife  may  charge  Iter  Separate  Etfate  to  jioy  Hutband't  Debit. — It  u 
ittled  dooirine  that  u  married  nomau  may  charge  her  separate  propeily 
)r  the  payment  of  her  husbaDd'a  debt,  by  any  instrument  in  writing  in 
hich  she  in  terms  plainly  shows  her  purpose  bo  to  charge  it;  Bh«  de' 
;ribing  the  property  specifically  and  executing  tho  instrument  of  charge 
1  tho  manner  required  by  Jaw  :  S'l^phen  v.  Jieale  et  iix.,  22  Wall. 

Infant. 

Contract  tcilh — Relinqaishmenl  by  Parent  of  right  to  Eamingt. — A 
linor,  possessing  the  other  legal  qualificatioDS,  may,  with  the  assent  of 
ia  father,  contract  with  a  school  board  in  this  state  to  teach  a  Echool : 
(onaghan  v.  .School  District  No.  1,  38  Wis. 

The  school  law  (ch.  101,  Laws  of  1872),  secnia  to  contemplate  that 
le  contract  in  aach  a  case  shall  be  made  with  the  teacher,  and  not  with 
le  father  :  Id. 

A  father,  by  agreement  with  his  minor  child,  may  relinquish  to  ihe 
■tter  tho  right  which  he  would  otherwise  have  to  his  services,  and  may 
Uhorize  those  who  employ  him  to  pay  him  his  wages,  and  will  theu 
ave  no  right  to  demand  those  wages  either  from  the  employer  or  from 
>e  child  :  Id. 

Plaintiff  was  present  and  assenting  when  his  minor  daaghter  entered 
ito  a  contract  in  writing  with  a  school  board,  a.s  teacher,  which  was 
gned  by  her  in  her  own  name,  and  not  by  him.  In  the  absence  of 
her  proof  of  any  intention  on  hia  part  to  reltocjuish  his  right  to  her 
ages  :  IleUl,  that  he  may  maintain  an  action  against  the  board  for  such 
inpaid)  wages ;  Id. 

Insurance. 

Premitet  vacated  without  Notice  according  to  ComUtion. — Where  a 
}licy  of  insurance  contained  a  condition  that  the  same  ehonld  be  void 
.  case  the  premises  should  become  vacated,  by  the  reuioval  of  the  owner 
'  occupant,  for  more  than  thirty  days,  without  notice  to  the  company, 
id  its  consent  endorsed  on  the  policy,  and  the  premises  were  vacated 
tnuary  12th  thereafter,  and  so  remained  until  February  13th,  whea 
icy  were  destroyed  by  fire  :  Held,  that  the  assured  could  DOl  lecoTer 
r  the  loss  :  Hartford  Fire  Int.  Co.  v.   WeUter,  69  Ills. 

Joint  Tenants. 
Mortgage  hg  One — Parliet  to  Bill  to  Rhieem  — Where  one  of  foor 
lint  Cenauls  makes  a  deed  of  trust  (a  mortgage)  of  land  conveyed  to 
o  four — the  deed  of  trust  purporting  to  convey  the  Khuh  estate^ — it  is 
it  necessary,  on  a  bill  filed  to  have  the  land  sold  under  the  deed  of 
ust  (in  other  words,  to  foreclose  tho  mortgage),  to  make  the  three 
lie  do  not  convey  parties  defendant  to  the  bill :  Slepken  t.  £eaU  tt  vx, 
!  Wall. 

Judgment.      See  Action;   Foreign  Judgment. 

Laches.     Sec  Foreign  Judgment;  Trust. 

Landlord  and  Tenant. 
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that :  "  Iq  all  cases  of  distress  for  rent  it  shall  be  lawful  for  the  laot 
lord,  by  himaelf,  his  agent,  or  alturney,  to  lei'se  for  rent  any  pertoni 
properly  of  hit  tenant  that  may  be  found  in  the  county  where  sue 
tenant  shall  reside,  and  in  no  case  shall  the  property  of  any  oth< 
person,  although  the  same  may  be  foond  on  the  premises,  be  liable  1 
seizure  for  rent  due  from  such  tenant."  And  enacts  in  its  eighth  bci 
tion  that :  ''  Every  landlord  shall  have  a  Hen  upon  the  crops  growing  i 
grown  upon  the  demised  premises  in  any  year  for  rent  that  shall  acori 
Icr  sueh  year."  A  landlord  has  no  lien  upon  the  personal  property  of  h 
tenant  prior  to  an  actual  levy  of  distress :  Morgan  v.  Campbell,  A 
ligiiee,  22  Wall. 

If  proceedings  of  bankruptcy  are  begun  by  other  persons  against  hi 
tenant  before  such  warrant  of  distress  be  actually  levied,  the  subsequei: 
assignment  in  bankruptcy,  which  as.iigonicnt  the  fourteenth  section  o 
the  Bankrupt  Act  declarett  '*  shall  relate  back  to  the  commencement  o 
said  proceedings,"  and  ■'  by  operation  of  law  "  vest  in  the  assignee,  tli 
title  to  all  the  bankrnpt's  property  and  estate,  "although  the  same 
then  attached  on  mesne  process  as  the  property  of  the  debtor,"  wi 
vest  the  personal  property  of  the  tenant  in  the  assignee,  to  the  excli 
sioD  of  the  landlord's  right  to  levy  on  it :  Jd. 

It  was  the  object  of  this  fourteenth  section  to  prevent  any  particuli 
creditor  assertitig  any  hen  but  such  as  existed  when  tho  petition  i 
b»akmptcy  was  filed  ;  2<l. 

Limitations,  Statute  of.     See  Action. 

Municipal  Corpokation.     See  iJamu^es;  Railroad. 

Negligence.     See  Railroad. 

Liability  of  Railroad  Company  for  Injury  to  its  Servant*. — While 
is  true  that  a  common  employer  is  not  responsible  to  a  servant  for  an  ii 
jury  caused  by  the  negligence  of  his  fellow-servant  engaged  in  the  sau 
line  of  employment,  yet  ib  is  the  duty  of  a  railway  company,  as  en 
ployer,  to  provide  aafe  structures,  competent  employees  and  engines,  an 
all  appliances  necessary  to  the  safety  of  the  employed,  and  to  adopt  sue 
rules  and  regulations  for  running  its  trains  as  will  insure  safety,  am 
having  adopted  them,  to  conform  to  them,  or  be  responsible  for  consi 
qaences  resulting  from  a  departure  from  them:  C.  tt  N.  W.  Railwo 
IF.  Co.  V.  Taylor,  69  III, 

Injury  from  Street  Car  and  Plaintiff  Negligent. — Where  the  plaintil 
is  driving  with  his  buggy  upon  a  horse  railway  track  when  a  car  is  a| 
ptoaohiog  from  the  opposite  direction  toward  him,  at  a  short  distani 
and  in  plain  sight,  it  is  his  daty  to  turn  off  the  track  to  avoid  a  coll 
eioo,  and  if  he  does  not  do  so,  through  negligence  or  wilfulness,  and 
collision  ensues,  he  cannot  recover  against  the  niilway  company,  even  i 
the  latter  was  also  in  fault,  unless  the  company  or  its  servants  wilful 
doses  the  injury,  or  are  guilty  of  such  negligence  or  reckless  eondui 
ts  that  the  plaintifTs  is  slight  when  oompared  with  it :  Chicu'jo  W.  1 
RaUway  Co.  t.  Bert,  C9  III. 

Partnership. 

Pnyment  of  Individual  Debt — Banhmptcy  of  one  Fartn'r. — T! 
UBignee  in  bankruptcy  of  the  estate  of  an  individual  partner  of  a  debb 
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copartnership,  caoDot  maintain  a  Bait  to  recover  back  money  previously 
paid  to  a  creditor  of  the  copartnership,  npon  the  ground  that  the  money 
yiaa  paid  to  such  creditor  in  fraud  of  the  other  creditors  of  the  firm,  and 
in  fraud  of  the  provisions  of  the  Bankrupt  Act.  The  suit  should  be  by 
the  assignee  of  the  partnership:  Am«iacky.  Bean,  Assignee,  22  Wall. 

The  mere  fact  that  one  partner  of  a  firm  composed  of  two  partners, 
after  a  stoppage  of  payment,  suifered  the  other,  who  had  put  in  two- 
thirds  of  the  capita!,  imd  who  was  in  addition  a  large  creditor  of  the 
purtoeri<hip  for  money  lent,  to  manage  the  partnership  aBsets  apparently 
03  if  they  had  been  his  own,  proposing  to  creditors  a  compromise  at 
seventy  cents  on  the  dolhir,  tuking  the  partnership  stock,  transacting 
husinesB  in  his  own  name,  buying  some  new  stock,  selling  old  and  new, 
and  mingling  the  funds — though  keepin;.'  separate  accounts—doea  not, 
of  itself,  dissolve  the  partnership,  and  vest  such  acting  partner  with  the 
partnership  property  in  such  way  as  that  on  u  decree  of  bankruptcy 
against  him  tuiHiiiduaV^,  the  partnership  assets  pass  to  his  assignee  in 
bankruptcy :  Id. 

Patment. 

Accepting  void  Conveyance  at  a  Payment  in  Ignorance  of  the  Fads. — 
Where  a  party  accepts  a  deed  in  payment  of  a  debt,  and  reccipu  the 
same,  in  ignorance  of  the  fact  thai  the  deed  is  a  uulliiy,  there  being  no 
such  property  in  existence  as  it  assumes  to  convey,  this  will  be  no  pay- 
ment, and  he  will  not  be  concluded  by  his  receipt :  Aad^toa  v.  ArTO- 
tteod,  G9  111. 

Baii.ROAD.     See  Corporation;  Xegllgeiux. 

Approval  hy  Electors  of  County  Aid — Modi/tea tlon  of  Contract. — 
Where  a  proposition  for  county  aid  to  a  railroad  upon  stipulated  condi- 
tions has  been  submitted  to  the  electors  of  the  county  and  approved  by 
iheir  votfl  {vmdcr  acts  like  ch.  '626,  P.  &  L.  Laws  of  1870),  such  con- 
ditions cannot  af^rwards  be  essentially  modified  by  any  agreement  be- 
tween the  railroad  company  and  the  board  of  county  supervisors :  Supfr- 
vitors  of  Douglat  Co.  v.   WalbriJge  et  a/.,  38  Wis. 

Xegligtnce. — Where  a  boy,  aged  about  seven  years,  was  injured  while 
attempting  to  climb  up  the  ladder  of  a  freight  oar  while  in  motion 
along  a  public  street  in  a  city,  and  it  appearc'd  that  the  train  was  not 
beingrunatanunlawfulrateof  speed,  it  moving  not  faster  than  four  miks 
an  hour,  that  the  train  was  properly  manned,  with  every  employee  at 
his  station,  and  that  the  train  was  ondcr  perfect  control,  and  being  run 
with  the  greatest  care  and  caution,  it  was  IikUI,  the  company  was  not 
liable  :    v.,  B.  &  Q.  Railroad  Co.  v.  Stumps,  69  III. 

Action  for  Death  of  Child— Kegiigence  of  CltiUl  or  of  Plaintif.—U 
an  action  under  the  statute  for  injuries  to  the  person  of  plaintiff's  intes- 
tate, causing  his  death  (K.  S.  ch.  135,  sees.  12,  i:-t),  although  the 
recovery  must  be  confined  to  damages  of  a  strictly  pecuniary  kind,  yet 
the  jury  are  not  held  to  any  fixed  and  precise  rules  in  estimating  the 
amount  of  damages  (within  the  statutory  limit  on  that  subject),  but  may 
compensate  all  pecuniary  injuries,  from  whatever  source  they  may  pro- 
ceed :   Ewen,  Adm'r.  t.  C.  &  X.   W.  Railway  Co.,  38  Wis. 

Where  the  dnmnges  in  such  an  action  go  t<>  the  parents  of  the  deceased. 
evidence  of  their  health  and  estate,  aud  of  other  facts  bearing  on  the 
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probaliiiitiefl  of  tbeir  needing  the  BSTTtces  of  the  deceased,  or  of  their 
EufferiDg  any  actual  pecuniary  loss  from  his  denth,  may  be  submitted  to 
tliBJury  :  Jil. 

Thus,  where  the  deceased  was  a  boy  eight  years  old,  evidence  was 
competent  to  shoff  that  his  mother  was  a  widow,  and  in  poor  health  ; 
that  she  had  but  little  means,  and  was  mainly  supported  by  her  friends ; 
and  that  she  drew  a  pension  of  two  dollars  per  month,  which  was  cut 
off  by  the  death  of  the  child  :  Id. 

It  iFBs  not  uecessary,  in  such  a  case,  to  allege  specially,  in  the  com- 
plaint, the  loss  of  such  pension  by  the  mother  of  the  deceased  in  consc- 
(jneiLce  of  bis  death,  in  order  to  render  evidence  of  the  fact  admissible  : 
Id. 

In  duch  an  action,  where  deceased  was  killed  by  &  locomotive  engine 
ia  crossing  defendant's  railway  tracL,  if  it  were  clear  from  the  undisputed 
fuels,  that  the  boy  himself,  considering  his  age  and  intelligence,  did  not 
eierciso  proper  care  in  crossing  the  track,  or  that,  in  view  of  his  tender 
years,  his  mother  was  guilty  of  contributory  negligence  in  permitting 
him  to  go  alone,  on  the  errand  upon  which  he  was  Hcnt  across  such  track, 
the  trial  court  mi<;ht  deteruiiue,  as  a  propoaitiou  of  law,  that  there  could 
be  no  recovery ;  Jd 

But  where  the  circamstances  leave  the  inference  of  negligence  in 
doubt,  and  the  court  is  unable  to  say  that  upon  tbo  most  favorable  con- 
structioD  for  the  plaintiff,  which  can  be  given  tu  liis  evidence,  there  is 
nothing  to  submit  to  the  j  ury,  a  nonsuit  ia  improper :  Id. 

Slanceb. 
Words  aclionaile  per  te. — The  complainant  in  slander  avers  that  the 
parties,  having  been  partners  in  business,  agreed  to  terminate  the  part- 
nership, but  were  unable  to  settle  their  partnership  affairs ;  that  they 
submitted  the  difference  arising  on  their  final  accounting  to  arbitrators, 
nho  made  a  certain  uward,  which  is  recited ;  that,  notwithstanding  such 
uTard,  defendant  coutinues  to  give  out  that  plaintiff  greatly  cheated 
him ;  and  that,  at  a  specified  time  and  place,  in  the  hearing  of  certuia 
persons  named,  defendant  said  of  and  concerning  plaintiff:  "These 
boihks  (meaning  the  firm  books  of  the  parties)  must  be  in  court.  For 
bu  is  a  swindler  and  thief,  and  stole  eight  thousand  dollars  from  mc." 
Hfiii,  on  demurrer,  1.  That  the  words  recited,  unqnalified  by  averments, 
an  actionablcjier  le,  as  they  charge  a  crime.  2.  That  if  it  appeared  from 
the  complaint  that  the  words  were  spoken  and  understood  merely  as 
cli&rzing  that  plaintiff  had  made  false  entries  in  the  iiccount  books  of 
'iiefirm,  and  in  that  manner  alone  had  stolen  from  the  defendant,  and 
ill  thut  sense  alone  was  a  thief,  the  words  would  not  be  actionable  jji?r  f. 
sni  the  complaint  would  be  bad  for  lack  of  an  averment  of  special 
duaage :  Stent  v.  Xatz,  38  Wis. 

SUBKOOATION. 

h  tchal  Ca*e»  it  applies. — The  doctrine  of  subrogation  in  equity  h 
cooSned  to  the  relation  of  principal  and  surety,  and  guarantors,  aod  to 
fi.«ie9  where  a  person,  to  protect  his  own  junior  lien,  is  compelled  to  re- 
niijve  one  which  is  superior,  and  to  oases  of  insurers  paying  los.<ies.  In 
ihc  first  club's  named,  the  doctrine  is  applied  to  avoid  a  multiplicity  of 
ioits.    Id  the  second  class,  the  person  discharging  the  superior  lieu  ia 
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treated  as  its  purchaser  or  assignee,  unless  the  facts  show  it  nas  iotended 
as  an  absolute  payment.  In  the  last  class,  the  insurer  is  subrogiit«d  to 
the  remedies  of  the  assured,  upon  the  grouDd  that  apon  payment  he  it 
entitled  to  the  property  insured  as  being  abandoned  by  the  assured : 
Jiuluip  V.  0'  Conner,  69  111. 

Trusts  and  Thostbes. 

Good  Faith — Purchase  hy  7Vu»(ee  of  Trust  Properly — Actual  Fraya 
— LitpK  of  Time. — Though  equity  will  enforce  in  the  nioHt  rigid  niannei 
good  faith  on  the  part  of  a  trustee,  and  vigilantly  watch  any  acquisition 
by  him  in  his  individual  character,  of  property  which  has  ever  been  ibc 
subject  of  his  trust,  yet  where  he  has  sold  tlie  trust  property  to  another 
that  sale  having  been  judicially  confirmed  after  opposition  by  the  cm/mi  jiii 
tTutt,  the  fact  that  thirteen  years  afterwards  he  bought  the  property  fr^iij 
the  person  to  whom  he  once  sold  it  does  not,  of  necessity,  vitiate  hi; 
purchase.  The  question  in  such  a  case  becomes  one  of  actual  fraud. 
And  where  on  a  bill  charging  fraud,  the  answer  denies  it  in  the  fullei-i 
manner,  alleging  a  purchas  bon&  fide  and  for  full  value  paid,  and  thai 
when  he,  the  trustee,  made  the  sale  to  the  person  from  whom  he  ha: 
since  bought  it,  the  purchase  by  himself,  now  called  in  question,  wm 
not  thought  of  either  by  himself  or  his  vendee — the  court  will  nd 
decree  the  purchase  fraudulent,  the  case  being  heard  on  the  pleadin^K 
and  without  any  proofs  taken  :  Stephen  v.  Beule  et  ux.,  22  Wall. 

The  complainants  in  this  case,  who  alleged  fraud  and  relied  on  the 
trustee's  possession  of  the  trust  property  after  an  alleged  sale  of  it,  m 
evidcDCO  of  it,  not  stating  when  the  trustee  came  into  possession — iHaI 
is  to  say,  how  soon  alter  his  former  sale — the  court  assumed  the  time  It 
be  thirteen  years  ;  this  terra  having  elapsed  between  the  date  of  the  salt 
by  the  trustee  and  the  filing  of  the  bill  (or  cross-bill,  rather)  to  set  il 
aside  ;  the  court  acting  on  the  presumption  that  the  complainant  stated 
the  case  as  favorably. as  he  could  for  himself,  and  would  have  mentioned 
the  fact  that  trustee  had  been  inpossession  long  before  the  bill  was  filed, 
if  he  had  really  been  so  :  Id. 

Eight  to  claim  Compensation. — Where  s  trustee  claima  compensation 
for  services,  be  must  show  that  he  has  discharged  the  trust ;  and  if  the 
agreement  to  pay  him  out  of  the  fund  is  disputed,  he  must  establish  il 
by  a  preponderance  of  evidence  :  Jenkins  v.  DooUitle,  69  111. 


ISAAC  F.  REDFIELD. 

As  wo  go  to  presa  we  receive  the  announcement  by  telegraph 
of  the  death,  at  bis  residence  in  Charlestown,  Mass.,  on  March 
23d,  of  Hon.  Isaac  F.  Redfield,  formerly  Chief  Justice  of  Ver- 
mont, and  for  the  last  fifteen  years  one  of  the  editors  of  this  jour- 
nal. We  shall  present  our  readers  a  sketch  of  this  distinguished 
jurist  in  a  future  number. 
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ISAAC  F.  REDFIELD. 

As  already  briefly  announced  in  onr  last  issue,  this  distin- 
oished  jurist  died  at  bia  residence  in  Charlestown,  Mass.,  on 
larch  23d  1876.  So  great  a  loss  to  the  science  of  jurisprudence 
innot  be  passed  hj  without  some  notice,  especially  in  a  law 
Qurtial  with  which  he  was  so  long  and  so  intimately  connected, 
nd  in  which  he  had  made  himself  no  loss  the  friend  than  the 
istructor  of  the  entire  legal  profession  of  the  United  States. 

Isaac  Fletcher  Redfield  was  the  oldest  of  twelve  children 
f  Dr.  Peleg  Redfield,  an  eminent  physician,  and  was  born  April 
0th  1804,  at  Weathersfield,  Vermont.  Ho  graduated  at  Dartmouth 
iollege  in  the  class  of  1825  and  was  admitted  to  the  bar  of  Ver- 
lont  in  1827.  After  practising  at  Derby  for  eight  years,  during 
le  last  three  of  which  he  was  attorney  of  the  state  for  Orleans, 
ounty,  he  was  in  1885,  at  the  early  age  of  thirty-one,  elected  by 
be  legislature  of  Vermont  to  the  bench  of  the  Supreme  Court, 
nd  held  that  position  by  successive  annual  elections  until  1860, 
'hen  he  resigned,  or  rather  declined  a  re-election.  For  the  last 
ight  years  of  this  period  he  was  Chief  Justice  of  the  court.  From 
857  to  1861  he  was  also  Professor  of  Medical  Jurisprudence  in 
)artmouth  College,  suweeding  the  Hon.  Joel  Parker.  In  1861  he 
emoved  to  Massachusetts,  where  he  continued  to  reside  until  his 
leath,  with  the  exception  of  a  year  or  so,  in  1867  and  1868,  which 
le  spent  in  England  and  France,  as  special  counsel  for  the  United 
)tate9,  by  appointment  from  the  State  Department,  to  look  after 
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e  JDtereBta  of  the  Government  in  the  property  that  bad  belong 
tbe  Confederate  states  at  tbe  close  of  ibe  war. 
Tbese  few  events  mark  the  outlines  of  bis  public  life,  but  th 
re  little  indication,  except  to  the  instructed,  of  the  Bte* 
dustry,  the  activity  of  mind  and  the  amount  of  useful  lab 
complished  during  more  than  the  third  of  a  century. 
During  all  the  time  that  Judge  Redfield  sat  upon  the  bench,  t 
ities  of  a  judge  of  the  Supreme  Court  of  Vermontwere  extreme 
duous.  Tbe  court  consisted  during  most  of  the  time  of  fi 
dges,  who  held  separate  circuit  courts  for  jury  trials,  were 
Icio  chancellors,  and  heard  and  determined  many  important  caa 
equity,  besides  sitting  in  banc  for  several  months  each  year  f 
e  final  decision  of  all  questions  of  common  law  and  equity  apt 
■its  of  error  and  appeals.  During  the  first  few  years  tb 
,dge  Redfield  occupied  the  bench,  the  judges  also,  under  a  st 
te  of  the  state,  reported  their  own  decisions.  All  of  these  varii 
d  exacting  duties  he  performed,  not  only  to  the  satisfaction  ( 
(  own  bar,  but  to  the  great  reputation  of  his  court  and  himse 
roughout  the  country.  His  decisions  extend  from  the  eighth 
B  thirty-third  volume  of  Vermont  Reports,  inclusive,  and  loi 
fore  be  lef^  tbe  bench  tbcy  had  established  for  him  a  nation 
auution  as  a  wise,  learned  and  able  jurist. 
Great  and  permanent,  however,  as  is  his  reputation  as  a  judg 
is  probable  that  he  was  even  more  widely  known  to  the  pri 
sion  of  the  present  day  as  a  law-writer.  Notwithstanding  t\ 
istant  and  engrossing  labors  of  his  judicial  position,  Judge  Rei 
ELD  found  time,  while  still  on  the  bench,  to  write  a  text-book  a 
i  Law  of  Railways,  published  in  1857,  which  at  once  became  iti 
lepted  authority  as  the  repository  of  the  American  law  on  tbi 
portant  subject,  and,  after  passing  throngh  five  editions,  remair 
:hout  a  rival  at  the  present  day.  It  is  probable  that  the  succei 
this  work,  combined  with  his  desire  for  a  more  settled  and  <lt 
Stic  life  than  was  possible  under  the  requirements  of  circu 
ty  on  the  bench,  led  him,  in  1860,  to  the  resolution  to  rcsigr 
1  devote  himself  more  exclusively  thereafter  to  the  literature  o 
f  law.  The  weight  of  advancing  years  he  could  scarcely  have  fell 
ect,  and  active  in  body  as  well  as  mind,  he  still  lacked  fou 
ira  of  the  age  at  which  the  Procrustean  laws  of  New  York  ha 
dared  Chancellor  Keni  unfit  fur  longer  judicial  service,  ami  i 
y-six  he,  like  the  great  chancellor,  was  iu  his  prime,  and  lit 
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him,  too,  he  devoted  the  remaining  years  of  his  mature  intellect  to 
the  instruction  of  his  professional  brethren  by  his  pen.  In  1864 
he  published  the  first  volume  of  an  elaborate  ^*ork  on  the  Law  of 
Wills,  which  was  subsequently  expanded,  in  successive  editions,  to 
three  volumes,  covering  the  entire  subject.  Every  lawyer  will  ap- 
preciate the  magnitude  of  such  a  labor.  Few  states,  except  the 
youngest  of  the  union,  fail  to  afford,  by  themselves,  cases  enough 
on  this  prolific  subject  to  fill  a  text-book,  and  the  task  of  collect- 
ing, arranging  and  collating  them,  and  extracting  the  rules  of 
decision  from  the  vast  and  incongruous  mass,  is  one  that  might 
T^ell  appal  a  less  industrious  and  courageous  man.  This,  like  his 
preceding  work,  had  a  marked  success,  and  the  author  was  engaged 
in  the  last  touches  of  a  new  edition  at  the  time  of  his  death. 
Besides  these  principal  works.  Judge  Redfield  publisher],  in  1869, 
a  treatise  on  the  Law  of  Carriers  and  Bailments,  which  was,  how- 
ever, mainly  a  condensation,  and  more  convenient  form,  of  the 
parts  of  his  work  on  Railways  relating  to  those  subjects ;  in  1870- 
1872,  a  collection,  in  two  volumes,  of  Leading  American  Railway 
Cases,  with  notes;  in  1871,  in  connection  with  Mr.  M.  M.  Bige- 
Low,  a  collection  of  Leading  American  Cases,  on  the  Law  of  Bills 
of  Exchange,  Promissory  Notes  and  Checks,  with  notes ;  a  volume 
of  Leading  American  Cases  on  the  Law  of  Wills,  with  notes ;  and 
also  edited,  with  great  care  and  learning,  Greenleaf  on  Evidence, 
Story  on  Agency,  on  the  Conflict  of  Laws,  on  Equity  Jurispru- 
dence, and  on  Equity  Pleadings. 

In  1861  Judge  Redfield  became  one  of  the  editors  of  the  Amer- 
ican Law  Register,  and  from  that  time  to  the  present,  few  numbers 
have  been  issued  without  an  article  or  an  annotation  by  him  upon 
a  leading  case.  Of  the  extent  and  importance  of  these  labors  our 
readers  do  not  need  to  be  told.  Covering  in  their  range  every 
branch  of  the  law,  and  every  variety  of  treatment,  from  a  brief 
pertinent  criticism  of  the  case  itself  up  to  the  most  learned  and 
elaborate  monograph  on  the  subject  suggested  by  it,  they  have 
exhibited  the  depth  and  breadth  of  his  learning,  the  facility  of  his 
command  of  legal  principles,  the  high  integrity  and  fearless  inde- 
pendence of  his  personal  character.  These  qualities,  no  less  than 
the  warmth  of  his  heart,  had  made  him  seem  a  friend  to  all  his 
readers,  whose  monthly  visits  every  one  will  regret  to  have  so 
unexpectedly  terminated. 

Among  the  articles  which  he  has  thus  furnished  to  our  pages 
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during  the  last  fifteen  years  were  many  of  great  importance,  to 
which  he  gave  much  thought  and  labor.  As  specimens  we  may 
mention  those  on  Street  Railways,  vol.  1,  N.  S.,  193 ;  Mortgages, 
vol.  2,  p.  1 ;  the  Conflict  of  Laws  Affecting  Marriage  and  Divorce, 
vol.  3,  p.  193 ;  the  Responsibilities  and  Duties  of  Express  Carriers, 
vol.  5,  p.  1 ;  Regulations  of  Inter-state  TraflBc  by  Congress,  vol.  13, 
p.  1;  the  Law  applicable  to  the  Negotiation  of  Contracts  by 
Telegraph,  vol.  14,  p.  401 ;  and  the  Right  and  Power  of  Eminent 
Domain  in  the  National  Government,  in  the  April  number  of  the 
present  year.  These  articles  he  regarded  as  among  his  best  work ; 
he  took  pleasure  in  them  and  in  the  fact  that  in  them  he  was 
addressing  the  entire  professional  audience  of  the  country,  who, 
through  these  writings,  had  become  his  admirers  and  friends.  His 
last  work  was  the  correction  of  the  proofs  of  the  article  on  Eminent 
Domain  in  the  April  number.  Besides  this,  he  had  prepared  some 
notes  to  cases  which  will  yet  appear  in  our  pa^s  during  the  next 
few  months. 

His  writings  were  characterized  by  breadth  and  liberality  of 
views,  by  clearness  and  force  as  well  as  originality  of  opinion,  by 
a  conservatism  as  cautious  as  it  was  free  from  timidity  or  fogyism, 
and  by  great  learning,  not  only  in  case  law,  but  in  fundamental 
legal  principles  which  he  handled  with  the  ease  that  comes,  from 
long  familiarity.  He  wrote  rapidly,  with  the  facility  of  a  full 
man.  Hence  his  style  was  perhaps  always  a  little  diffuse  and 
occasionally  lacking  in  grace,  but,  however  hasty,  it  never  degener- 
ated into  inaccuracy  of  thought  or  even  into  obscurity  of  expres- 
sion. 

In  this  day  of  the  diffusion  of  education  and  the  multiplication 
of  books,  perhaps  it  can  hardly  be  said,  as  CoKK,  paraphrasing 
Seneca,  says  of  Littleton,  that  "  when  a  great  learned  man  (who  is 
long  in  making)  dieth,  much  learning  dieth  with  him.  '*  Yet  in  a  con- 
siderable sense  it  is  true  even  now  that  a  ripe  and  experienced  scholar 
in  the  law  leaves  a  gap  which  can  never  be  quite  filled.  A  certain 
command  of  questions  from  having  grown  up  with  them  from  their 
cradle  to  their  maturity,  does  die  with  the  learned  of  their  own  day 
and  generation.  The  times  change  and  the  questions  which  com- 
mand attention  in  the  law  change  with  them.  The  rules  which  have 
prevailed  in  the  contest  of  yesterday  become  settled,  and  to-morrow 
are  accepted  upon  didactic  authority,  while  the  reason  which  in- 
quires and  disputes  and  struggles,  goes  forward  to  new  battles  over 
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oblems  still  nneolred.  But  the  learning  whicb  accepts  accom- 
iabed  facts  upon  authority  is  never  quite  as  complete,  as  intimate, 

stereoscopic  in  its  view,  as  that  which  has  watched  their  growth 
id  knows  all  their  parts  from  its  own  ohscrvation.  In  this  sense 
e  learning  of  each  generation  dies  with  it,  and  in  this  sense  it 
ay  be  said  that  upon  certiviQ  subjects  which  he  bad  made  pecu- 
irly  his  own  the  authority  of  Judge  Redfield'b  opinion  cannot 
!  replaced.  Notably  is  this  the  case  upon  railroad  law.  The 
lole  of  it  had  grown  up  while  he  was  in  active  life ;  it  was 
miliar  to  him  from  its  modest  beginnings  until  it  had  assumed 
I  present  vast  proportions,  as  the  heaviest  title  in  American 
igation.     It  was  his  favorite  field  in  the  law,  and  he  grew  with 

and  kept  pace  with  its  constant  expansion.  It  is  certainly 
ther  remarkable  that,  although  he  was  a  life-long  Domucrat,  and 
id  received  his  political  education  while  the  strict  constructionist 
hool  had  the  unquestioned  control  of  that  party,  yet  he  adopted 

bis  latter  years  what  may  be  called  the  new  school  of  latitudt- 
irian  constmctioQ  of  the  constitutional  powers  of  Congress  over 
ilroad  lines  running  through  more  than  one  state,  and  indeed 
'er  all  questions  of  inter-state  traEGc.  That  he  not  only  enter- 
Ined  but  advocated  these  views,  is  a  striking  evidence  of  the 
)ne3ty  of  his  convictions  and  the  courage  of  his  character. 

As  already  said.  Judge  Redfield  was  a  Democrat  from  early 
'e,  and  the  adoption  of  such  opinions  at  a  time  and  in  a  place 
liere  the  Democratic  party  was  in  a  hopeless  minority,  required 
)  small  degree  of  courage,  as  well  as  sincerity.  In  this  con- 
;ction,  mention  must  not  be  omitted  of  the  most  remarkable 
cidentof  hia  life,  honorable  alike  to  him  and  to  his  state,  and 
iihout  a  parallel  in  American  judicial  history.  The  legislature 
f  which  be  was  elected  to  the  Supreme  Court  of  Vermont  in 
^35  was  strongly  opposed  to  him  in  political  opinion,  and  so  con- 
nned  for  the  twenty-five  years  through  which,  by  successive 
unnal  elections,  he  was  retained  in  that  position.  A  greater 
ibate  to  qualifications  for  his  position  was  never  paid  to  any 
adge  in  any  country. 

But  though  a  Democrat  he  was  in  no  present  sense  of  the  term 

politician.  He  was,  above  all  things,  a  lawyer.  Perhaps  his 
lost  remarkable  quality  was  the  warmth  and  strength  of  his  love 
f  justice,  combined  with  his  sense  of  the  value  of  the  principle  of 
'ore  deeim.     He  stood  by  the  law  as  a  general  rule  of  action ; 
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he  believed  in  the  existence  of  a  science  of  administrative  jostiee, 
and  recognised  clearly  that  choice  of  evils  which  every  judge 
so  often  encounters  between  individual  hardship  and  the  breaking 
down  of  a  salutary  rule.  In  such  cases  he  stood  firmly  upon  the 
ancient  ways,  but  he  never  yielded  to  a  result  which  failed  to  do 
individual  justice,  except  under  compulsion. 

Apart  from  his  professional  eminence,  Judge  Reixfield  pre- 
sented traits  of  character  to  command  affection  and  respect.  His 
manners  were  frank  and  simple,  free  from  all  arrogance  or  affecta- 
tion,  and  especially  free  from  all  petty  jealousy  of  younger  men. 
And  these  outward  qualities  were  the  natural  manifestations  of  a 
kind  and  genial  heart.  Long  habit  of  ultimate  decision  bad 
made  him  direct  and  positive  in  the  expression  of  his  opinions,  and 
he  had  a  high  estimate  of  the  province  of  a  legal  journalist. 
These  qualities,  combined  with  the  natural  warmth  of  his  feelings 
which  years  never  cooled,  led  him  sometimes  to  great  freedom  of 
criticism  and  the  use  of  very  direct  language.  But  nothing  could 
exceed  the  amiable  readiness  with  which  he  changed  any  ex- 
pression which  could  be  calculated  to  give  pain  or  injure  the  sensi- 
bilities of  another.  In  1862,  if  a  personal  illustration  may  be 
pardoned,  the  writer,  many  years  Judge  Redfield's  junior, 
assumed  the  responsible  position  of  managing  editor  of  this 
journal.  In  the  constant  correspondence  of  fourteen  years  since 
then,  no  suggestion  that  hinted  at  avoiding  offence  or  respecting  the 
feelings  of  others,  ever  failed  to  meet  an  immediate  and  cheerful 
response  to  alter  or  strike  out  anything  that  tended,  however  re- 
motely, to  such  results.  In  his  response  to  the  address  of  the  bar, 
on  his  retirement  from  the  bench  in  1860,  he  has  himself  well  ex- 
pressed his  own  character  in  this  respect,  and  we  cannot  better 
close  this  hasty  and  inadequate  memoir  than  by  a  brief  extract 
from  his  own  language : — 

"Gentlemen  of  the  Bar: — In  reply  to  your  very  flattering 
Bddress,  you  may  be  sure  that  it  gives  me  sincere  and  grateful  satisfac- 
tion to  receive  such  a  testimony  of  your  confidence  and  respect  toward 
me,  and  especially  in  regard  to  my  public  services.  They  have  indeed 
been  performed  under  circumstances  of  very  marked  peculiarity,  tn 
which  you  have  very  appropriately  alluded.  But  while  my  position 
has  been,  in  some  respects,  more  trying  in  consequence  of  its  delicacy, 
it  has  been  in  other  respects  favorable  to  the  cultivation  of  tho^ 
feelings  and  opinions  which  are  indispensable  to  judicial  impartiality 
and  independence.    For  while  it  has  lefl  me  without  any  such  reliance 
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?  those  in  the  majority  may  safely  count  upon  in  those  popular  preju- 
ic«s  or  rommotioDs  which  will  Boniettmes  occur,  and  arc  liable  to 
fleet  the  popular  estimate  of  all  meu  and  all  judges,  who  hold  their 
muK  of  office  by  annual  elections,  through  accident  or  misfortune,  it 
Mf  be,  and  without  fault  or  infirmity  even,  ^uch  a  support,  it  is  not 
)  be  deDied,  in  such  case,  is  always  agreeable  to  the  feelings ;  it  has, 
et^erlhcless,  compelled  me  to  devot«  myself  with  the  more  perfect 
ngle- hearted nes8  to  the  discharge  of  my  public  duties ;  aud  has  at 
le  same  time  weaned  me  from  all  embarrassing  interest  in  the  course 
rthe  results  of  mere  partisan  po I icie.",  without  in  the  least  diminishing 
ly  study  of,  and  my  interest  in,  those  great  social  and  moral,  not  to 
ly  religious  problems,  which  lie  at  the  foundation  of  all  true  greatness 
lid  respect,  as  well  in  empires  and  states  as  with  individuals.  And 
voDg  these  I  have  never  allowed  myself  to  feel,  for  a  moment,  that 
wa.4  at  liberty  to  forget  that  an  abiding  and  uuaficcted  respect  for 
\e  Invr  and  its  regularly  constituted  ministers,  whatever  might  be  my 
rivaie  opinions  of  the  wisdom  of  the  one  or  the  good  character  or 
induct  of  the  other,  must  certainly  be  reckoned.  Aud  in  this  view  I 
ive  always,  and  under  alt  circumstances,  felt  it  my  duty  to  study  to 
□dicate  all  taws,  however  odious,  from  that  contumely  and  reproach 
hich  the  well-disposed  and  truly  patriotic  will  sometimes  thought- 
s^Iy  heap  upon  the  constitution  or  the  laws  of  the  stat«  or  the  nation, 
ithout  reflecting  that,  in  so  doing,  they  are  doing  all  in  their  power 
destroy  that  respect  for  law  and  order  in  society  which  is  the  only 
laranty  in  free  States,  against  outrage  and  abuse,  from  the  reckless 
oleuce  of  the  mob  or  the  assassin,  on  the  one  hand,  or  of  overbearing 
id  unscrupulous  majorities  on  the  other. 

"  I  have  thus  made  it  my  study  to  do  nothing,  and  to  say  nothing, 
Iculated  to  oSend  the  sensibilities  of  others,  unless  irom  a  strict 
0%  of  duty,  and  in  vindication  of  those  great  moral  truths  which 
iderlie  the  very  foundations  of  all  domestic,  social  and  civil  institu- 
>D.s,  and  then  not  obtrusively  or  offensively,  I  trust,  but  none  the 
M  fearlessly." 

These  truthful  words,  spoken  with  modest  but  manly  candor, 
scribe  his  character  as  fitly  as  any  moro  elaborate  panegyric.  In 
I  his  relations,  as  a  jurist  and  as  a  man,  he  was  a  citizen  whom 
ly  state  might  be  proud  to  set  before  her  younger  sons  as  a 
odel  for  emulation.  J.  T.  M. 
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RECENT    AMERICAN     DECISIONS. 
Supreme  Court  of  New  Hampshire. 
HENNESSEY  it  al.  e.  WALSH  kt  al. 
ippeared  that  the  land  on  which  the  Catholic  church  and  parsonaj^  in  Porti- 
h  atands,  waa  Tailed  in  the  defendant,  Bacon,  bishop  of  the  diocese,  no  inui 
declared  in  writing :  Hetd,  that  no  ipecial  trust  conld  be  prOTed  b?  parol, 
appearing  that  the  fandi  with  which  aaid  land  was  bought  and  buUdiigi 
•xi  had  bean  furnished  for  that  purpose  bj  inbacriptions  and  contribulionimidl 
I  priest  in  charge  for  the  time  being,  under  the  law,  atage  and  polilj  of  tlii 
in  Catholic  church,  bj  CHiholicj  and  olhera  resident  in  Ponsmonih  and  cIk- 
\ :   Held,  that  no  tmst  resulted  to  the  aocret/  or  congregation  worsbippiaj;  ii 

Id,  that  the  plainLifTs  could  not  maintain  their  Mil  b^  virtue  of  the  Genera 
tes,  ch.  139,  sect.  5,  because,  assuming  that  the  said  congregation  or  lociel] 
,  under  said  statutes,  be  considered  as  baring  corporate  powers,  these  plain 
ould  not  maintain  their  bill  for  the  protection  of  the  qaaii  corporate  riBhU, 
se  it  did  not  appear  that  ihej  had  anf  authority,  and  that  thej  coald  nol 
:ain  ihe  bill  for  the  protection  of  their  own  interest  in  the  juosi  corporate  pro. 

without  alleging  that  the  society  was  fraudulenlly  neglecting  to  protect  in 
■ighta,  and  ranking  the  society  a  party  defendant, 

9  defendants  having  stated  in  their  anawer  that  by  the  law,  nsage  end  polit) 
>  Roman  Catholic  church,  the  title  to  all  lands  used  for  religioun  purposes, 
hes,  &c.,  is  Tested  in  Che  bishop  of  the  diocese  in  which  the  same  are  sitalted 
e  use  and  benefit  of  the  nniTersal  Catholic  chnreh,  and  that  all  gills  and  eon' 
iona  for  such  purpoaes  are  understood  to  be  made  nnder  that  role,  and  thai 
gifts  and  contributions  were  made  under  that  mis,  and  it  having  been  fonnj 
i  court  that  the  legal  title  to  the  property  was  Tested  in  the  defendant,  the 
],  without  any  written  declaration  of  trasl,  and  that  he  was  accountable  cinl] 

ecclesiastical  superiors,  Hdd,  that  the  said  defendant  was  not  accountable  in 
Liit  for  his  management  of  the  properly  ;  and  it  appearing  that  the  defendanl 
d,  had  acted  under  the  bishop's  direction.  Held,  that  he  was  not  accaontatile 
9  suit.  Htid,  that  ^lis  conn  bad  no  aathority  to  take  this  properly  from  liu 
)  and  place  it  in  the  hands  of  a  new  trustee. 

ILL  in  equity. 

lis  cause  having  been  tried  by  the  Circuit  Court,  before  Rasd, 

;  was  agreed  that  it  should  be  transferred  upon  the  bill  and 

ers  and  the  material  facts  found  by  the  court.     The  facts 

i  are  as  follows : 

1  the  15tb  day  of  June  1852,  Charles  McCallion,  a  Catholit 

t,  was  stationed  at  Portsmouth,  by  the  appointment  of  J-  B. 

satricic.  Bishop  of  Boston,  within  whose  diocese  was  the  cit; 

ortsmouth  and  vicinity.     There  was  at  that  time,  and  evei 

\  has  been,  at  Portsmouth  and  in  the  vicinity  a  congregation 

^oman  Catholics,  who  have  worshipped  at  Portsmouth  undei 
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le  ministrations  of  said  McCallion  and  hin  saccessora.  Tliey 
tve  never  bad  any  corporate  organization  under  the  laws  of  this 
ste.  McCallion  undertook  to  build  a  church  for  the  use  of  the 
Atholics  of  Portsmouth  and  its  vicinit;;  and  on  the  said  I5th 
ly  of  June  1852,  purchased  a  lot  of  land  for  that  purpose  of 
eorge  M.  Marsh,  for  $1500.  lie  paid  $200  in  cash,  and  gave  a 
ortgage  for  the  balance  of  the  purchase- money.  McCallion  then 
ok  subscriptions  and  contributions  from  his  congregation  and 
hers,  and  erected  a  wooden  church  upon  the  land,  vrbich  was 
led  by  him  and  his  successors  as  a  Roman  Catholic  church  till  it 
18  burned  in  November  1871.  McCallion  was  named  as  defend- 
it  in  the  bill,  but  the  bill  was  not  served  on  him,  and  be  did  not 
>pear. 

The  mortgage  remaining  unpaid,  it  was,  on  the  8th  day  of  June 
toT,  assigned  to  D.  W.  Bacon,  Bishop  of  Portland,  and  one  of 
e  defendants,  to  whose  diocese  Portsmouth  and  the  vicinity  had 
«n  in  the  meantime  transferred.     The  assignment  was  recorded 

the  records  of  Rockingham  county,  on  the  13th  day  of  June 
167,  and  Bishop  Bacon  has  ever  since  continued  to  hold  the 
ortgage. 

On  the  22d  day  of  November  1853,  one  Owen  Martin,  having 
covered  judgment  against  McCallion,  levied  his  execution  on 
cCallion'a  equity  of  redemption  in  the  premises,  and  the  same 
uconveyed  by  sheriff's  deed  to  Martin  for  $162.62  ;  and  he  after- 
irds,  on  the  14th  of  May  1855,  conveyed  the  same  for  $238,  to 
isbop  Fitzpatrick,  within  whose  diocese  Portsmouth  then  was. 

By  the  usages  of  the  Roman  Oatholic  church  in  New  England, 
1  church  structures  are  held  in  the  name  of  the  bishop  for  the 
e  of  the  congregations  who  respectively  attend  public  worship 
lerein.  The  legal  title  is  vested  in  the  bishop.  No  trust  was 
[pressed  in  any  of  the  conveyances  above  referred  to;  but  the 
oney  was  furnished  by  the  people,  not  by  the  bishop.  The  bishop 
ipoints  the  priests  to  the  several  parishes  in  his  diocese  and 
amoves  them  at  his  pleasure.  Any  misconduct  of  the  priest  is 
)rrected  by  complaint  to  the  bishop,  who  is  himself  answerable 
)  his  ecclesiastical  superiora. 

Soon  after  the  erection  of  the  church  above  named,  McCallion 
as  Bammoned  to  another  diocese,  and  Patrick  Conovan,  D.  W. 
larphy,  and  the  defendant  T.  C.  Walsh,  were  successively  ap- 
ointed  by  Bishnp  Bacon  to  the  ofiSce  of  parish  priest  at  Ports- 
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month.  They  successively  occupied  the  church  under  Bish( 
Bacon  up  to  the  time  of  the  filing  of  the  pUiiitifl's  bill  They  al 
repaired  and  enlarged  the  church  building  from  time  to  time,  ai 
procured  insurance  upon  it  in-  the  name  of  Bishop  Bacon.  At 
for  these  purposes  they  used  money  obtained  in  the  church  1 
contributions  for  the  support  of  the  church  and  its  services,  pe' 
rent,  special  subscriptions,  and  sometimes  their  own  private  fund 
Most  of  the  plaintiffs,  if  not  all,  contributed  to  these  objects;  son 
of  them  quite  largely.  But  vhat  precise  sums  vere  contributed  I 
each,  and  for  what  particular  object  these  sums  were  expended,  d 
not  appear.  All  these  sums  were  collected  by  the  priests,  and 
did  not  appear  that  any  account  vaa  ever  rendered  to  the  congr 
gation.  But  the  sums  were  contributed  to  provide  a  regular  Cat 
olic  service  in  Portsmouth,  and  upon  promises  by  the  sevei 
priests  that  such  a  service  should  be  secured  to  the  people. 

The  defendant  Walsh  was  stationed  at  Portsmouth  on  the  11 
of  June  186y.  In  September  1869,  he  procured  iusurance  on  il 
church  in  the  sum  of  ^000,  in  the  n&me  of  Bishop  Baco 
paying  the  premiums  partly  by  money  collected  in  the  usual  mannE 
and  partly  with  his  own  money.  The  church  was  burned 
November  1871,  and  ibe  insurance  was  collected  to  the  amount  i 
$8400  by  Bishop  Bacon  or  in  his  behalf. 

Soon  afterwards  the  defendant  Walsh  undertook  to  build  a  nt 
church  upon  the  same  site,  and  set  about  getting  subscriptions  I 
that  purpose.  He  also  called  a  meeting  of  the  members  of  li 
congregation,  at  which  time  a  committee  was  chosen  to  assist 
the  undertaking,  and  also  a  treasurer  was  chosen.  Three  perso 
were  nominated  by  the  defendant  Walsh,  and  approved  by  tl 
vote  of  those  present.  Differences  soon  arose  between  the  coi 
mittee  and  the  treasurer  on  the  one  part,  and  the  defendant  Wal 
on  the  other.  These  differences  grew  out  of  the  opposing  claii 
of  the  two  parties  as  to  the  control  of  the  funds  to  be  collected,  ai 
as  to  the  plan  of  the  church  to  be  built.  The  defendant  Wal 
claimed  substantially  that  he  should  handle  the  funds,  and  dicta 
as  to  the  kind  of  church  to  be  built ;  and  he  procured  plans  to  ' 
made  without  consulting  the  committee  and  treasurer  Upon  ll 
happening  of  the  differences  above  mentioned,  the  committee  w 
treasurer  resigned,  and  the  defendant  Walsh  proceeded  to  colle 
money  and  build  a  church  according  to  his  own  views.  Only  ti 
dollars  were  paid  into  the  hands  of  the  treasurer,  and  that  su 
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lii  paid  hj  Walsh,  and  soon  afterwards  paid  back  by  the  treasurer 
J  Walah.  The  church,  erected  upon  the  site  of  the  old  church, 
ras  a  large  brick  church,  costing  about  ?40,000,  about  816,000 
f  vhich  remain  unpaid  at  the  present  time.  Large  contributions 
rere  tnade  to  bniid  this  church,  botb  by  the  Catholics  of  Portsmouth 
nd  by  others  not  connected  with  the  Roman  Catholic  church, 
'lie  defendant  Walsh  gave  one  thousand  dollars.  Tbe  church 
reeled  has  been  and  is  now  used  for  public  worsliip  according  to 
he  forms  of  the  Roman  Catholic  church,  tbe  defendant  Wulsh 
liiclating  as  priest.  On  Sundays  the  usual  services  of  that  church 
ave  been  holden  by  the  defendant  Walsh  at  8  o'clock  in  the 
>renaon,  and  at  3  o'clock  in  the  afternoon,  at  which  all  persona 
re  admitted  who  choose  to  attend.  At  the  10  o'clock  Sunday 
lorning  service  an  admission  fee  of  25  cents  has  been  demanded 
T  the  sexton,  acting  under  the  direction  of  Mr  Walsh,  of  all 
ersotis  except  the  poor,  pew-holders,  and  those  who  have  contrib- 
Ced  towards  the  erection  of  the  church.  Pews  are  also  rented  to 
idividuals  by  the  priest  in  the  ordinary  manner,  and  be  takes  the 
ints  for  the  support  of  the  services  of  tbe  church.  There  wa.'i 
msiderable  controversy  about  the  propriety  of  the  25-cent  admis- 
on  fee ;  and  some  persons,  who  attempted  to  enter  tbe  church 
ithouC  paying  the  fee,  have  been  excluded  by  the  sextons,  acting 
nder  the  direction  of  tbe  priest,  who  claimed  the  fee  in  order  to 
elp  pay  tbe  debt  of  the  church.  There  was  evidence  tending  to 
law  that  it  was  against  the  rules  established  by  tbe  Council  of 
aliimore  that  any  one  should  be  stopped  at  the  door  of  the  church 
I  pay  a  fee.  There  was  also  evidence  tending  to  show  that  the 
lies  of  the  Council  did  not  forbid  tbe  collection  of  money  at  the 
Mr  of  the  church  to  pay  the  debts  of  the  church.  The  rules  of 
le  Council  of  Baltimore  may  be  referred  to  in  the  argument  of 
lis  case,  and  are  made  part  of  the  case. 

The  Roman  Catholics  in  Portsmouth  and  vicinity,  whose  usual 
l&ce  of  worship  is  this  church,  number  about  1500  or  2000. 

In  regard  to  the  admis  ion  fee  of  25  cents,  it  was  proved  that  a 
milar  fee  has  been  demanded  at  some  other  Catholic  churches  in 
lew  England. 

One  of  tbe  pliuntifTs,  John  Oonlon,  moved  to  withdraw  from  tlie 
lit,  and  another,  John  E.  Hennessey,  is  a  minor. 

The  plaintiffs  are  all  members  of  the  Catholic  cburcb  in  Ports- 
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except  perhaps  Michael  CuDDingham,  who  has  been  excom' 
ted  for  BBsauU  upon  the  priest. 

bil]  states  that  McGallion  held  the  church  and  parson&gE 
:  for  the  purpose  of  a  place  of  public  worship  for  all  the 
c  residents  of  Portsmouth  and  vicinity,  and  for  all  person! 
3  of  attending  services  in  the  Catholic  form  to  attend  tb< 
Norship  therein  to  be  had  according  ta  the  Catholic  religior 

the  conversion  of  the  people  to  that  faith,  and  that  &m 
was  to  be  a  free  church  where  all  people  desirous  of  doinj 
tt  attend  public  worship  without  price.  It  also  states  thu 
funds  contributed  afterward  to  McCallion  and  bis  successors 
firing,  enlarging  and  insuring  the  church,  were  contribute*: 
same  trust ;  that  McCallion  had  abandoned  the  trust ;  tha 
indant.  Bacon,  had  received  the  insurance-money,  and  tba 
endant,  Walsh,  under  Bacon's  direction,  had  rebuilt  tbi 

assoming  the  whole  control,  and  excluding  the  member 
society  from  any  voice  or  part  in  the  matter ;  that  he  h»( 
d  from  the  services  of  the  church  those  who  bad  not  ii 
ay  contributed,  unless  they  paid  an  admission  fee. 
bill  further  charged  that  the  defendant,  Walsh,  had  beei 
of  using  harsh  and  indecent  language,  comminations  an< 

against  those  members  who  would  not  contribute, 
prayer  of  the  bill  is  as  follows : 

lerefore,  the  plaintiffs  pray  that  the  said  Walsh  and  thi 
ihop,  having  assumed  the  place  of  trustees  illegally  am 
illy,  they  and  their  successors  and  assigns  be  ordered  ani 

to  account  for  the  disposition  of  the  said  insu ranee- mone; 
;  Eoid  trust  fund  which  have  come  into  their  bands  from  tin 
fs  and  all  other  persons,  so  the  plaintiffs  and  all  the  sub 

to  said  fund  may  know  where  and  how  their  trust  fund  i 
I,  and  where  to  find  it  hereafter  in  case  of  renewed  troubl 
ersion  thereof,  so  the  same  may  not  all  he  squandered  &n( 
i  that  the  said  defendants  Walsh  and  the  bishop,  and  thci 
)ra  be  ordered  and  decreed  to  keep  Baid  church  and  land 

avails  thereof  for  the  purposes  of  said  trust,  and  for  sad 
as  this  court  shall  appoint,  and  for  public  worship  of  Goi 

Portsmouth  and  vicinity,  according  to  the  Catholic  faith 
nil  whenever  services  are  held  therein,  whoever  pays  foi 
■vices. 
it  anew  trustee  be  appointed  by  the  decree  of  this  court  t( 
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ike  charge  of  said  trust  fund,  and  to  see  that  said  trust  is  en- 
>rced. 

"  That  said  Walsh  and  said  bishop,  and  their  snccesBors  in  the 
riestly  officfl  over  said  chnrch,  be  ordered  and  decreed  to  permit 
ny  person  to  attend  the  public  worship  of  God,  whenever  religious 
irvices  are  held  in  said  church,  and  to  occupy  snch  seats  as  are 
ot  sold  or  let,  or  to  occupy  the  aisles  as  they  choose,  and  not  to 
barge  any  price  of  admission  to  such  public  religions  services  so 
iDg  as  a  single  subscriber  to  said  trust  fund,  who  has  subscribed 
ir  the  parpoae  aforesaid  objects,  and  to  order  and  decree  olher- 
ise  in  reference  to  the  premises  as  may  be  just  and  right  to  pro- 
Kit  all  parties. 

"And  whereas,  the  plaintiffs  cannot  now  attend  said  chnrch 
ithoot  strife  and  contention,  and  without  being  ejected  therefrom, 
lay  it  please  your  honors  to  grant  to  the  plaintiffs  a  writ  of  in- 
inction  to  be  directed  to  the  said  Walsh  and  the  said  Bacon,  and 
leir  snccessore  in  the  priestly  office  aforesaid,  and  their  aiders, 
irrants  and  abettors,  strictly  enjoining  them  from  preventing  the 
laintiffs  and  their  families,  and  all  persons  desirous  of  attending 
le  pablic  worship  of  God  according  to  the  Catholic  faith,  when 
eld  in  said  church,  from  attending  said  services  freely  and  witb- 
it  money  or  price,  and  enjoining  them  from  debasing  the  sltar 
r  said  church  from  the  worship  of  God  to  a  place  where  a  price 
r  admission  is  charged,  and  curses,  disease  and  death  are  asked 
ir  to  fall  upon  members  of  the  chnrch  and  people,  who  in  worldly 
latters  decline  to  follow  just  as  the  priest  and  bishop  direct,  and 
ir  such  other  relief  as  may  be  just." 

The  answers  substantially  stated  that  by  the  law,  usage  and 
lUty  of  the  Boman  Catholic  church,  the  title  of  lands  used  for 
iligious  purposes,  churches,  &c.,  is  vested  in  the  bishop  of  the 
locesc  for  the  use  of  the  universal  Catholic  church,  and  all  gifts 
id  contributions  for  such  purposes  are  understood  to  be  made 
ader  that  rule ;  that  the  purchase-money  of  the  land  on  which  the 
lurch  and  parsonage  were  erected  were  given  under  that  rule, 
id  also  all  the  money  that  had  afterward  been  contributed  towards 
Jpairing,  enlarging,  insuring  and  rebuilding ;  that  the  defendant, 
ralsh,  was  accountable  only  to  the  defendant.  Bacon,  and  the 
efendant,  Bacon,  only  to  his  ecclesiastical  superiors ;  that  they 
sd  full  authority  to  rebuild  as  had  been  done,  and  were  account- 
ble  to  no  person  but  their  ecclesiaetical  superiors.    They  denied 
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there  was  any  trust  for  the  purpose  of  a  free  church,  and  m 
the  public  worship  could  not  be  supported  on  that  plun.  Th 
er  denied  all  improper  conduct  on  the  part  of  the  defendan 
:h,  but  also  said  that  the  matters  complained  of  were  mattei 
[y  of  ecclesiastical  jurisdiction.  The  bill  and  the  ansver  u 
1  abridged  in  the  foregoing  statement,  which,  however,  coi 
in  connection  with  the  statement  of  facts  found  by  the  coui 
lat  is  necessary  for  the  understanding  of  the  questions  raise 
iecided. 

>odaU  and  Martton,  for  plaintifis. 

itck  and  Fink,  for  defendants. 

tsiiiNO,  C.  J. — It  appears,  from  the  facts  reported  in  th 
that  the  society  or  congregation  usually  worshipping  in  tli 
jlie  church  in  Portsmouth  numbers  from  1500  to  2000,  <i 
1  the  seventeen  plaintiffs  appear  to  be  the  only  persons  dii 
led  with  the  management  of  the  property.  They  do  not  coil 
of  the  dedication  of  this  church  property  to  the  pious  use 
;  Catholic  religion,  but  appear  to  claim  that  the  society  ougfa 
)  be  excluded  from  the  management  and  control  of  the  pre 

is  somewhat  difficult  to  aecertnin  from  the  bill  and  the  ca9 
:actly  what  ground  the  plaintiffs  desire  to  stand.  Goncedini 
2y  do,  that  this  property  has  been  given  by  themselves  an 
hers  to  somebody  for  some  purposes,  they  of  course  have  n 
te  rights  of  property.  They  do  not  profess  to  sue  as  well  fc 
ther  members  of  the  society  as  for  themselves,  so  that  tbe 
It  appear  to  represent,  or  claim  to  represent  the  society,  co 
ely. 
I  understand  the  views  of  plaintifis'  counsel  they  are  these 

say  that  this  property  was  given  to  McCallion  in  the  fire 
ice  under  such  circumstances  that  a  trust  resulted  to  th 
y  or  congregation  of  Catholics  in  and  around  Portsmouth,  ao 
by  our  law  (Gen.  Stat.,  ch.  139,  sect.  5),  this  fund  or  pn 

having  been  given  to  that  society,  the  society  is  by  virto 
e  statute  endowed  with  corporate  powers  for  tbe  purpose  o 
cting  and  managing  the  fund  and  property.     I  say  resnltin 

because  it  is  found  by  the  court  that  tbe  legal  title  to  tbi 
rty  is  vested  in  the  bishop,  but  that  no  trust  was  declared  i 
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ly  of  the  conveyances  of  the  property.  No  question  appears  to 
ne  been  made  in  regard  to  the  legal  effect  of  the  conveyance  to 
cCallion,  the  mortgage  by  him,  the  levy  on  the  equity  of  redemp- 
mfor  McOallion's  debt  by  Owen  Martin,  the  purchaae  of  that 
uity  by  Biahop  Fitzpatrick,  and  the  purchase  of  the  mortgnge  by 
e  defendant,  Bacon.  It  ia  found  among  tbe  fucts  by  the  court 
it  the  legal  title  was  in  the  biahop,  now  deceased,  and  that  in 
econveyancea  by  which  he  obtained  the  title  there  was  no  de- 
trstion  of  trust  This  is  a  statement  of  the  general  rule  of  tbe 
itholic  church,  and  also  intended  to  apply  to  this  particular  case. 

fact,  it  appears  that  no  other  result  could  be  produced  by  the 
Qveyaiices  found  in  the  case. 

I  understand,  therefore,  the  position  of  the  plaintiff*  to  be,  that 
t  legal  title  being  first  in  McCallion  and  then  in  the  bishop,  the 
tl  ownership  of  the  property  was  in  the  society. 
Sec.  5,  cb.  139,  General  Statutes,  is  as  follows :  "  If  any  dona- 
n,  gift  or  grant  be  made  to  any  unincorporated  religious  society, 
:h  society  shall  have  tbe  like  power  to  manage,  use  and  employ 
:  same  according  to  the  terms  and  conditions  on  which  the  same 
ly  be  made,  as  incorporated  societies  may  have  by  law — to 
^t  suitable  trustees,  agents  or  officers  therefor,  and  to  prosecute 
d  sue  fur  any  right  which  may  vest  in  them  in  consequence  of 
ch  donation,  gift  or  grant ;  and  such  society  shall  be  a  corpora- 
<n  so  far  as  may  be  necessary  for  the  purposes  expressed  in  this 
:tion ;  but  the  income  of  the  donations,  gifts  or  grants  to  any 
(^h  an  incorporated  religious  society  shall  not  exceed  the  sum  of 
000  a  year." 
Under  this  statute  it  is  claimed  that  the  society  or  congregation 

Catholics  is,  for  the  purpose  of  managing  this  fund,  a  corporn- 
n,  and  entitled  by  its  duly  authorized  agents  and  committees  to 
e  and  maintain  actions,  and  liable  to  be  sued.  But  tbe  plain- 
U  have  not  made  this  society  a  party,  neither  do  they  show  any 
thority  possessed  by  them  to  act  for  it. 

It  ia  true  that  there  are  cases  in  which  some  of  the  members  of 
e  corporation  may,  on  their  own  behalf  and  that  of  the  other 
embers,  maintain  a  bill  in  their  private  capacity  where  the  corpo- 
tioQ  and  its  officers  are  negligently  or  fraudulently  permitting 
!  interest  to  be  sacrificed. 

Pearion  v.  Tower,  and  Windsor  v.  Bailny,  in  this  court  (to  be 
ported  in  55  N.  H.),  were  both  cases  in  which  a  part  of  the  stock- 
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holderB  Boing  the  corporation  and  directors,  were  obliged  to  ame 
to  the  effect  that  they  were  suing  as  well  for  all  the  other  stm 
holderB  as  for  themselves,  and  in  each  of  those  cases  the  corpoi 
tion  itself  was  made  a  partj :  March  v.  Hattem  RaUroad,  40  N. 
548,  and  I  think  it  would  be  bo  in  this  case.  These  plaintiffs,  i 
being  authorized  by  the  corporation  to  assert  and  protect  its  righ 
must  make  the  quaai  corporation  a  party,  and  most  show  in  th< 
bill  some  neglect  or  fraudulent  collusion  on  the  part  of  the  ^i 
corporation,  in  order  to  entitle  them  to  interfere  and  draw  t 
affaire  and  property  of  the  qua»i  corporation  into  litigation. 

The  bill  is,  therefore,  on  this  theory  bad,  and  cannot  be  mai 
tainei),  for  both  these  reasons. 

The  answers  state  that,  "  by  the  law,  usage  and  policy  of  t 
Roman  Catholic  church,  the  title  to  all  lands  used  for  religio 
purposes,  churches,  &c.,  is  vested  in  the  bishop  of  the  diocese 
which  the  same  are  situated,  for  the  use  and  benefit  of  the  uniren 
Catholic  church ;  and  all  gifts  and  contributions  for  such  purpw 
are  understood  to  be  made  under  that  rule." 

The  case  finds  that,  ''  by  the  usages  of  the  Roman  Gathol 
church  in  New  England,  all  church  structures  are  held  in  the  nai 
of  the  bishop,  for  the  use  of  the  congregations  who  respective 
attend  public  worship  therein.  The  legal  title  is  vested  in  tl 
bishop.  No  trust  was  expressed  in  any  of  the  conveyances  abo' 
referred  to,  but  the  money  was  furnished  by  the  people,  not  by  tl 
bishop.  The  bishop  appoints  the  priests  to  the  several  parishes 
bis  diocese,  and  removes  them  at  his  pleasure.  Any  misconda 
of  the  priest  is  corrected  by  complaint  to  the  bishop,  who  is  hit 
self  answerable  to  his  ecclesiastical  superiors." 

It  is  true  that  the  court  has  found  that,  although  the  legal  tit 
to  this  church  and  church  property  was  in  the  bishop,  yet  tl 
money  was  furnished  by  the  people.  There  is  an  ambiguity  in  tl 
word  "  people,"  which  might  mean  the  whole  society  or  congreg 
tion  collectively,  or  it  might  mean  the  gifts  of  individuals,  membe 
of  the  society.  The  bill  and  answer  and  report  taken  togethc 
show  that  the  funds  were  the  gifts  and  subscriptions  and  contribi 
tions  of  individuals,  and  not  always  of  Roman  Catholics.  If  « 
trust  then  resulted,  it  would  be  to  the  individuals  who  contribute 
the  fund,  and  not  to  the  society.  Lord  Hardwiceb,  as  cited  1 
Kent,  4  Com.  306,  said  that  a  resulting  trust,  arising  by  operatii 
of  law,  existed,  (1)  when  the  estate  was  purchased  in  the  nan 
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one  person,  and  the  consideration  came  from  another ;  (2)  when 
rustVasdeclaredonlyas  toapartand  nothing  wussaid  aa  to  the 
iduo;  that  residue  remaining  undisposed  of,  remained  to  the 
r-at-laiT.  He  observed  that  he  did  not  know  of  any  other  in-' 
nces  of  a  resulting  trust,  unless  in  cases  of  fraud. 
N'ov,  it  IS  not  claimed  in  this  case  that  there  hasbeen  any  fraud. 
e  property  was  conveyed  to  McCallion  just  exactly  as  those  who 
re  tbe  money  intended  it  to  be.  There  is  no  claim  or  pretence 
A  the  funds  which  have  been  contributed  have  not  been  fairly 
I  honestly  laid  out  in  repairing,  enlarging  and  insuring  the  ori- 
al  church,  and  in  rebuilding  the  new  one.  And  it  is  notdenied 
,t  a  regular  Catholic  service  has  been  secured  to  the  society, 
[n  the  absence,  then,  of  all  pretence  of  fraud,  the  only  trusts 
ich  could  result  would  be  those  described  above  by  Lord  Hard- 
CKE.  There  being  no  declaration  of  trust  for  any  part  of  the 
itQ,  it  could  not  be  the  last  of  those  mentioned,  and  it  must, 
rcfore,  be  tbe  first ;  so  that  the  effect  would  be  that  this  property 
jjil  be  owned  by  the  individuals  who  had  contributed  to  the 
d,  without  any  special  trust  ut  all,  which  is  the  exact  contrary 
tbe  trust  claimed  in  the  bill. 

Fhe  court,  however,  finds  that  the  legal  title  to  the  property  ia 
ted  in  the  bishop,  and  that  by  none  of  the  conveyances  have 
J  trusts  in  writing  been  declared.  It  is  very  well  settled  (Sali 
Congdon,  in  this  court,  to  be  reported  in  55  N.  H.)  that  under 
h  circumstances  no  parol  evidence  could  be  given  to  prove  any 
'cinl  trust ;  so  that,  independently  of  the  statements  in  the  aoi- 
trs,  the  property  is  vested  in  the  bishop,  free  from  all  trusts^ 
atever.  It  may  have  been  prudent  and  wise,  or  it  may  not  have 
in  prudent  and  wise  in  those  who  gave  the  money,  to  intrust  it 
absolutely  to  the  bishop,  without  exacting  from  him  a  writtea 
:1aration  of  the  trusts  on  which  he  was  to  bold  it.  They  oer- 
qI;  had  a  right  to  do  so,  but  they  certainly  have  not  done  so. 
The  answers,  however,  show  that  this  property  is  vested  in  the 
bop  for  the  use  of  the  universal  Catholic  church ;  that  the  de- 
idant,  Walsh,  and  the  other  priests  who,  under  the  bishop's 
ection,  have  controlled  and  managed  this  property,  are  respon- 
le  to  the  bishop  only,  and  the  bishop  is  responsible  to  his 
ilesiastical  superiors. 

No  special  trust  having  been  declared  in  writing,  and  none  being 
pable  of  being  proved  by  parol,  it  is  a  matter  between  tbe  bishop 
Fou  XXIV.— 85 
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and  his  own  conscience  whether  he  will  appropriate  this  property 
thus  vested  absolutely  in  him  for  the  benefit  of  the  Catholic  church 
according  to  its  rules  and  regulations,  or  otherwise.  So  long  as 
he  does  not  use  the  property  so  as  to-injure  others,  or  violate  the 
laws,  it  is  not  easy  to  see  how  he  is  amenable  to  the  laws. 

It  is  clear  that  this  court  cannot  in  this  suit  take  this  property 
from  the  hands  of  the  bishop,  and  place  it  in  the  hands  of  a  new 
trustee. 

And  so  far  as  the  bill  claims  an  accounting  from  the  defendants, 
Walsh  and  Bacon,  it  clearly  must  fail.  The  money  which  has 
been  expended  on  this  church  property  has  beep  given  absolutely 
to  the  bishop,  to  be  used  by  him  and  under  his  direction,  without 
accounting  to  anybody  but  his  ecclesiastical  superiors. 

So  in  regard  to  the  complaint  that  the  defendant,  Wabh,  ha$ 
wrongfully  excluded  the  plaintiffs  from  some  of  the  religious  ser- 
vices in  the  church.  The  court  has  not  found  that  it  is  contrary 
to  the  usages  and  rule  of  the  Catholic  church  to  exact,  from  those 
who  are  able  to  pay,  contributions  according  to  their  means  for  tlie 
support  of  the  institutions  of  religion  according  to  the  Catholic 
faith.  The  case,  therefore,  does  not  call  for  an  expression  of  the 
views  of  the  court  on  this  point,  but  I  am  very  strongly  of  the 
opinion  that  this  is  entirely  a  matter  of  ecclesiastical  jurisdiction 
with  which  this  court  has  nothing  to  do. 

The  bill  also  contains  formidable  charges  of  indecent  and  abusive 
speech  on  the  part  of  the  defendant,  Walsh,  in  regard  to  some  or 
all  of  these  plaintiffs. 

It  is  enough,  perhaps,  to  say  here  that  the  court  has  not  found 
the  facts  to  be  so.  I  do  not  understand  that  the  bill  charges  any 
expressions  of  a  slanderous  or  defamatory  character.  The  lan- 
guage stated  in  the  bill  consists  rather  of  imprecations  and  com- 
minations,  doubtless  calculated,  if  it  had  been  used,  to  wound 
deeply  the  sensibilities  of  the  persons  against  whom  it  is  alleged  to 
have  been  directed.  It  does  not  appear  to  me  that  such  mutters 
are  within  the  civil  jurisdiction  of  the  courts.  They  are  rather 
matters  of  ecclesiastical  cognisance.  It  is  quite  likely  that  in  many 
religious  denominations,  Protestant  as  well  as  others,  there  may 
be  exercised  a  good  deal  of  spiritual  tyranny,  and  there  may  be, 
and  probably  are,  many  persons  who,  from  the  effect,  perhaps,  of 
early  education  and  association,  and  the  natural  constitution  of 
their  mental  character,  are  unable  to  resist  such  influences.     Civil 
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arts  can  protect  their  rights  of  person  and  property,  bat  cannot 
ler&te  their  souls.  The  court,  however,  has  entirely  negatived 
1  conduct  of  this  kind  complained  of  in  the  bill. 
It  vill  be  observed  that  the  whole  question  in  this  case  is  as  to 
e  conflicting  clainiB  and  rights  of  these  plaintiffs  on  the  one 
.nd,  and  of  the  society  or  congregation  of  Catholics  in  Porta- 
DQth  and  their  ecclesiastical  directors  and  guides  on  the  other. 
}th  parties  claim  under  the  aanie  title,  and  that  is  the  legal  title 
ce  vested  in  the  defendant.  Bacon,  and  now,  we  must  suppose, 
his  successor.  It  is  true  the  counsel  for  the  plaintiffs  claims 
St  the  mortgage  from  McCallion  to  bis  vendor  was  void  as  not 
iving  been  sanctioned  by  the  society,  but  most  assuredly,  putting 
in  the  strongest  way  for  the  plaintiffs,  the  society  could  not  be 
ide  a  quati  corporation  until  the  gift  which  was  to  make  them 
had  been  completed,  and  the  transaction  of  the  deed  to  McCal- 
>D  and  the  mortgage  back  must  be  considered  as  one. 
As  between  these  plaintiffs,  then,  on  the  one  hand,  and  the  de- 
adants  on  the  other,  who  I  think  must  be  considered  as  re»lly 
presenting  the  society,  it  appears  to  me  that  the  right  is  with  the 
tfendants,  and  that  the  bill  must  be  dismissed. 

Ladd,  J.,  concurred. 

Smith,  J. — I  am  also  of  the  opinion  that  this  bill  must  he  dis- 
issed.  The  plaintiffs,  seventeen  in  number,  out  of  a  society  or 
ngregation  of  some  fifteen  hundred,  bring  this  suit,  not  in  behalf 

themselves  and  all  others  interested,  for  removing  some  griev- 
ice  common  to  them  all,  but  to  effect  some  change  in  the  manner 

which  this  church  property  is  held,  not  asked  for  or  desired  by 
e  great  body  of  their  associates.  The  title  to  this  lot  of  land 
id  to  the  church  structure  thereon,  is,  upon  its  face,  absolute  in 
e  defendant.  Bacon.  If  it  is  affected  by  any  trust,  it  must 
suit  by  operation  of  law  from  the  payment  of  the  purchase- 
oney.  The  property  was  purchased  from  contributions  and  sub- 
iriptions  of  sundry  individuals.  Catholics  and  others,  of  Ports- 
oath  and  vicinity.  By  the  usage  and  polity  of  the  Roman 
atholic  charcb,  all  church  struciures  are  held  in  the  name  of  the 
iahop.  All  who  contributed  to  the  purchaee  of  this  lot  and 
rection  of  the  church  edifice,  did  so,  as  the  case  finds,  with 
le  understanding  that  the  title  would  be  vested  in  the  bishop,  to 
e  applied  by  him  for  the  parposes  of  religious  worship  according 
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to  the  Catholic  faith.  Having  donated  their  money  for  this  pu 
pose,  they  cannot  now  impose  new  conditions  as  to  the  purposi 
for  or  manner  in  which  it  shall  be  held.  No  trust  can,  therefor 
result  to  the  plaintiffs. 

The  church  structure  erected  with  these  funds,  and  so  held  t 
the  defendant.  Bacon,  has  been  held  for  the  use  of  those  who  desin 
to  worship  therein  as  Catholics,  and  there  is  no  allegation  or  prix 
that  he  has  attempted  or  threatened  to  divert  the  property  to  at 
other  use. 

The  facts  reported  by  the  ju<)ge  who  tried  the  cause,  fail 
sustain  the  plaintiffs'  allegation  of  misconduct  on  the  part  of  c1 
defendant,  Walsh.  He  has  charged  an  admission  fee  for  atten 
ance  upon  one  of  the  throe  services  held  on  the  Sabbath,  but  tl 
poor,  the  pew-holders,  and  those  who  contributed  towards  tl 
erection  of  the  church,  are  exempted  from  this  charge.  Such  i 
the  plaintiffs  as  contributed  would  of  course  not  be  subjected 
such  payment,  and  those  of  the  plaintiffs  who  did  not  clearly  ho 
no  such  interest  in  the  title  to  these  premises  as  will  entitle  the 
to  maintain  this  suit. 

It  does  not  appear  to  be  contrary  to  the.rules  and  usages  i 
this  denomination  to  require  those  who  attend  public  worship 
contribute  to  the  expense  thereof.  However  desirable  it  may 
to  furnish  the  opportunity  for  public  religious  worship  "  witho 
money  and  without  price,"  it  has  seldom  been  proved  practical: 
to  do  so. 

There  is  nothing  in  the  provisions  of  ch.  139,  General  Statuti 
that  prevents  any  other  trustee  or  person  than  those  named  in  ei 
5,  to  whom  property  has  been  donated  in  trust,  from  holding 
for  the  benefit  of  a  religious  corporation  or  society.  No  unifoi 
rule  is  attempted  to  be  laid  down  to  which  every  religious  societ 
whether  incorporated  or  not,  must  conform.  But  rather  provisi 
is  made  whereby  defects  in  a  church  organization  are  supplied, 
that  property  donated  for  pious  purposes  may  not  fail  of  reachii 
the  objects  intended  by  the  donors. 

Bill  dismissed. 

Thi)  case  present,  in  another  form,  of  ecclMiMtiol   cogniMoce.     We  i 

(he  aame  question  we  hare  repeated!;  gralifieJ  to  b«  able  to  offer  the  profnsi 

discussed  in  these  pagei — how  far  the  the  opinion  of  the  highest  judicial  iril 

civil  courts  will  attempt  to  control  the  dbI  in  one  of  (he  oldest  of  the  Amcrii 

action  of  the   ecclesiastical   courts,   or  states,  upon  a  form  of  this  qoestton, 

olBcen,  in  regani  to  matter*  exeluiireljr  ngard  to  which  there  ii,  in  the  m 
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mitj,  andonhtedlf  eridence  of  lame 
^fe  or  OTer-iVBtchraliieis,  possibly 
QCFr-»nsiliTenesa,  quits  out  of  pro- 
lion  to  iU  inherent  iroporlsnce  or 
>s;cr,  but  upon  vrhith  (hs  opinion  is  bb 
i rely  exempt  from  »!l  colorof  leslor 

te.  This  ii  the  more  refreihing,  *9  we 
;e  before  had  occasion  to  reviev  the 
rilons  of  Ihe  highest  judicial  tribankli 
Eomc  uf  Iho  Blatei,  and  eren  of  the 
preme  Court  of  the  nation,  vhcra 
conlrorersie*    had    their    origin   in 

ecclesisstical  tribnnaU,  which  the 
il  courts  were  asked  to  revile,  and 
ere  il  was  impossible  to  account  for 

direrse  nature  of  the  decisions  upon 
r  olher   rational    basis  of  argament 

ronjecture,  except  that  of  partizan 
jndico  and  prepossession,  however 
nful  it  may  be  to  believe  in  the  cx- 
'Dce  of  such  a  sentiment  in  the 
best  jodicial  iribuaaU  of  the  conntry : 
rtin  V,  Ptnnock,  anl«,  vol.  9,  pp. 
l-SiS;    Walion    v.  Jobm,    aiii*,   vol. 

pp.  430-(57  ;  S.  C,  13  Wallace  679, 
:  have  also  diseassed,  very  much  at 
giii,  in  thecascs  jnsl  cited,  end  in  the 
■  celebrated   Cheneg  case,  anit,  vol. 

Vp.  S95-3I 3,  the  general  qneslion  in- 

n.  This  question,  briefly  etaleil,  is 
iply,  as  before  intimated,  to  what  ex- 
I  Ihe  eivil  tribunals  in  ihe  American 
les  can  lawfally  interfere  with  whm 
pDrelv  ecclesiastical  administration. 
!  may  state  here  that  we  use  the 
mi  "'ecciesiaslical  administration" 
raver  all  that  pertains,  strictly  and 
illy,  to  the  action  of  churches, 
n\ici  it  be  in  obedience  to  the  deci- 
Tis  nf  church  courts  or  the  advice  of 
irch  conncils,  or,  on  the  olher  hand, 


nof 


office 


inch  churches,  like  trustees,  pastors, 
s»,  bishops  or  popes,  single  or  corn- 
ed. In  all  these  cases  the  civil  courts 
■'t  regard  Ihe  action,  and  the  right 
oiliest  in  the  same  way.    It  is  simply 


an  inquiry  to  what  extent  any  one  can 
oxpecl  to  obtain  redress  for  any  ecclesi- 
astical action  which  he  may  reganl  as 
irrcRular  or  oppressive,  as  well  as  sub- 
versive of  his  personal  rights.  And  to 
this  extent  the  cases  all  Bgrce  thai  it 
must  be  the  unlawful  infringement  of 
some  personal  right,  o(  pccuninry  value, 
and  of  n  character  redres<ible  in  ihe 
eivil  conrts,  in  order  to  justify  their 
iDlerference  in  matters  professedly  of 
ecclesiastical  cognisance  i  Grimti  v. 
Ifarman,  35  Tnd.  198.  And  in  deter- 
mining this  question  of  "unlawful  in- 
fringement," some  principles  are  well 
settled  by  the  repeated  decisions  of  the 
courts,  with  slight  or  no  conflict. 

1.  Tlie  decisions  of  ecclesiastical 
courts,  or  oflicers,  having,  by  the  rules 
or  laws  of  the  bodies  to  which  they 
belong,  jurisdiction  of  such  questions, 
or  the  right  to  decide  them,  will  be  held 
conclusive  in  all  courts  of  the  civil 
■dmiiiistralion.and  no  question  invotved 
in  such  decisions  will  be  revised  or  re- 
viewed in  the  civil  courts,  except  thosa 
pertaining  to  Ihe  jurisdiclion   of  such 


o  the  1e 


of  the  bodies  which  (hey  represent. 
This  is  abundantly  shown  in  the  cases 
already  cited,  and  most  of  the  niithort- 
lics  are  referred  to  in  the  pages  before 
cited,  and  need  not  be  here  repeated  : 
Boulilla  V.  Alfiandtr,  15  IVnII.  131. 

2.  Il  is  a  universal  rule  of  law,  ap- 
plicable not  only  to  Ihis  subject,  hnt  to 
all  subjects  connected  with  legal  ad- 
minislrallon,  that  one  who  becomes  a 
member  of  any  church,  or  other  society, 
thereby  consents  to  be  governed  by  the 
rules  or  laws  of  such  organization,  and 
'that  he  cannot  justly  claim  to  have 
Buffered  wrong  or  injury  by  iho  enforce- 
ment of  snch  rules  upon  himself  or  hi* 
property,  upon  the  maxim,  pottili  iioa 
fit  injuria.  And  this  maxim  applli-<  to 
cases  where  the  party  voluntarily  plncc* 
himself  in  a  position  ulltmately  tu  hare 
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an  act  done  Bffiwting  hii  inMresU,  or 
done  It  the  wiJI  or  aooihcr,  m  if  he 
.  tubjected  himielf  directly  and  imiaedi- 
at«l}  lo  the  act ;  upon  ihe  principle 
that  one  vlio  pat*  the  iloweal  agencies 
at  work,  which  are  inre  in  the  end  to 
produce  a  given  reinll,  ia  ai  truly  the 
anlhar  of  Ibe  oltimale  result  as  if  pro- 
duced by  ever  so  immediale  and  direct 
eaases.  This  is  bat  an  elementary 
proposition,  and  needs  no  anlhority. 

3.  That  the  conrls  will  not  interfere 
with  (he  iniomal  police  and  discipline 
of  churchcH  or  other  volnntsry  societies, 
10  long  as  they  keep  within  the  reason- 
able application  of  their  own  mies, 
which  were  known  to  the  members,  or 
might  have  been  learned  by  them,  npon 
reaionable  inquiry,  at  the  time  of  con- 
necting themselTes  with  the  society  or 
church.  In  applying  the  proposition  to 
the  Roman  ehnrch,  we  mnst  not  be  nn- 
derstood  lo  imply  that  all  possible  appli- 
tstion)  of  Ihe  rule  in  that  direction 
wonld  be  justified.  If  that  church, 
acting  npon  its  recent  assertion  of  the 
doctrine  of  infallibility,  as  implying  not 
mere  finalily  (a  form  of  infailihilily 
which  exists  in  al!  tribanali  of  last 
resort,  because  there  is  no  appeal), 
but  also  perfect  nisdom  and  truth ; 
if,  we  say,  that  church,  acting  upon 
the  modem  definition  of  infallible  wis- 
dom  in  its  head,  Ihe  Fope  of  Borne, 
should  nttempt  to  rerire  iu  this  country 
some  of  iti  obsolete  nsages  and  dis- 
cipline, like  the  Inquisition,  and  seri- 
ously set  about  insiitaling  an  auto  dt 
ft  in  one  of  onr  towns  or  cities,  npon 
the  ground  that  what  wa»  once  recog- 
nised by  inrnllible  authority  was  meet 
and  fit  for  all  limes,  we  have  no  doubt 
Ihe  civil  Bulhority  would  disperse  the' 
procession  as  a  mob  and  a  nuisance,  if, 
indeed,  that  work  were  not  anticipated 
by  the  public  expression  of  the  popular 
will  in  some  less  regular  form.  No 
doubt  the  civil  law  will  protect  the  mem- 
bers of  that  church  from  being  burned  at 


(be  (take  for  heresy,  and  equallr  fr 
any  corporeal  iafliciion  of  Uisciplini, 
way  of  penance  or  otherwise,  nolw 
■taading  any  anthorily  it  niigbl  be  ■ 
to  produce  from  iu  archives  of  decrcti 
that  snch  had  been  Ibe  general  praci 
of  the  church  in  former  age*.  We 
not  mean  tosay  that,  if  any  member 
the  Roman  church  should  persist  in 
maining  with  Ibem  aOer  fall  notice 
Ihe  revival  of  the  ancient  discipline 
corporeal  chastisement  by  way  of  p 
auce,  that  Ihe  civil  courts  conid  rtii 
him  from  submitting  to  the  establid 
discipline  of  his  church,  slier  fair 
lice  of  what  it  wds  to  be.  Bnl  if 
revivnl  was  sprung  npon  him  unawii 
he  certsinlj  wonld  have  the  right 
retire,  and  if  the  church  refused  to 
him  and  infiicted  stripes  against  hi«  * 
it  would  be  open  to  action  for  the  mi 
and  baltery.  All  that  we  intend  lo  im 
by  our  proposition  upon  this  iuhje<.i 
tbat  the  members  of  that  church, 
continuing  to  act  with  it  and  to  Kip[ 
its  worship,  by  giving  money  lo  bi 
churchei  and  to  maintain  public  h 
ship,  must  be  considere^l  as  asseniinj 
snch  donations  being  used  in  the  «i 
manner  constantly  practised  by 
officers  of  the  church  in  this  age  i 
country.  And  that  is  all  that  is 
quired  to  snstain  Ihe  decision  of 
conn  in  (he  principal  case.  This  is 
same  rule  we  apply  to  all  churches,  s 
indeed,  to  all  voluntary  societies. 

Money  given  absolniely  and  unroi 
tionally  lo  build  churches,  in  anychn 
or  society,  is  not  aRccied  wiih  sny 
plied  trust  except  thai  it  ahsll  he 
plied  to  the  purposes  for  which  it  ' 
given,  according  to  the  laws  and  usi 
of  that  particular  church  or  socii 
There  is  no  pretence  of  any  result 
trust  to  ihe  donor  in  such  eases.  T 
only  exists  where  the  purchase-nioi 
is  paid  by  one.  and  the  title  isken 
the  name  of  anoiher.  for  the  sole  l*n 
of  hini  who  paid  the   price :  FitiA 
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•ik,  IS  Tm.  4050  ;  I^nin  133,  nml 
ie>  ciMd.  Thii  cate  prcicnu  not  ihe 
rnmest   analogy   lo    reialling   iruit. 

that  •rera  to,  the  peraoni  givinfc 
incv,  abioluuly  Bod  ancondilioDally, 

biiild  chnrchei,  or  achooli,  or  hot- 
>li,  or  for  any  other  charitable  par- 
it,  would  really  ovm,  in  fee  iimplc, 
'  cDiim  inatitotiona  thai  dedicated  lo 
inlj,  an  ahaurdity  which  needs  only 

be  ilaled  la  he  rejcrteil  hy  all,  for 
:n  can  be  no  luch  thing  as  n  rcsiilt- 
;  Inul  of  ihii  Kpecial  chnrnder 
empted  to  be  mainlainEil  in  the  prin- 
■I  cist.  Ite^ulling  truHls  are  alwayi 
I  3nly  of  ihe  entire  lille  in  ihe  sub- 
1  of  the  imat,  and  only  to  the  donor 

don  on,  or,  more  properly,  [he 
rifrt.  For,  in  the  case  of  >  resulting 
it,  there  is  no  gil^  and  no  parpose 
charity,  or  public  benefit  of  any 
d,  hut  simply  and  only  of  purchase, 
I  pri'ale  and  cxclusiTe  ownership, 
Ich  ii  aa  remola  aa  possible  from 
ry  reiinrc  of  the  present  case. 
rh«  iirescnt  vase  seems  to  us,  juilgins 
in  the  provisions  and  especially  the 
yers  of  the  bill,  to  have  originated 
a  misconception  of  Ihc  powera  and 


ent  in  the  shortest  possible  time.  The 
parly  aggrieved  cao  only  aeeit  rcdreis, 
nrdinnrily,  from  the  power  of  the  cor-, 
poMlion  or  organiialion  to  which  be 
has  committed  himself  and  his  interests, 
and  failing  in  that,  he  mait  b«  content 
to  bear  his  bunlens,  and  all  the  civil 
courts  can  properly  do  in  such  easel  is 
to  ti'unranty  the  members  of  churehes 
and  other  organixntiims  of  which  they 


:    Ihey 


shall    I 


suffer 


t  rery  u 


rably  well 
ted  members  of  the  profession, 
int  it  is  compeienl,  by  means  of 


.opera 


indetiniH 


organiii 


We  know  til 


I  has  sotnetimes  been  attempted  in 
connlry,  and  there  are  melancholy 
linres  of  operating  railways  for  the 

ioil  of  a  generation,  possibly,  in 
>c  portions  of  the  connlry,  by  menna 
receiferships  in  chancery.  But  no- 
igof  that  kind  is  ever  attempted  in 
gland,  or  could  erer  be  aeeomplished 

in  perversion  of  the  powers  of  a 
itl  of  equity,  or  else  by  a  culpable 
temporary  expedi- 


forciblc  intllelion  at  the  hands  of  the 
officers  of  such  churches  or  societies, 
being  themselves  reivly  and  willing  to 
depart  in  peace.  This  is  abundantly 
shown  in  repeated  decision*  in  the 
English  courts  of  equity,  as  welt  in 
the  court  of  last  resort  as  in  alt  the 
■ubordinale  tribunals :  Orr  r.  Gtixtyoie 
Ruilieas,  3  Macqui'en  llo.  Lds.  799  ; 
8,  C-,  6  Jur.  N,  S.  BT7  ;  Broaa  v.  Mon- 
moulh  Railway,  13  Bear.  33.  In  iha 
CH,«s  of  AdUj  V.  Tht  WhiUtabU  Co., 
17  Ves.  3IS,  333,  the  Chancellor,  Lord 
Eldom,  examined  this  question  rerj 
carefully,  and  came  to  the  conclusion 
that,  in  some  few  extreme  cases,  it 
might  become  indispensable  for  conrli 
of  equity  to  assume  the  control  of  rail- 
ways, and  other  corporate  organizations, 
for  limited  periods,  by  way  of  receiver- 
ships, in  order  lo  enforce  liens  or  judg- 
ments, but  none  of  the  instances  ad- 
duced bear  the  remotest  analogy  to  the 

culensiTely  examined  in  Dneit  v.  Grajr, 
16  Wallace  Sfl3  ;  see  also  Ellis  r.  B., 
n.  ^  C.  Railaas,  107  Masn.  1.  The 
cases  are  numerous  and  oil  in  one 
direction,  showing  that  courts  of  equity 
will  not  attempt  to  direct  the  internal 
manag^ement  of  corporations,  even  of  a 


ry  extreme  cases.     And  it  ri 
argument  to  show  the  unrei 


sonabli 

asking  a  court  of  equity  to  assume  tho 
administration  of  the  parochial  depart' 
meni   of   the    Roman  charch    in   ibii 


of 
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coantrj,  an  organiution  u  capable  of 
Hdminiitering  in  otca  officM  ai  almoit 
any  other  in  (he  coantrj,  and  whoM 
rnlea  and  dinciptine  lire  u  cl sari;  de- 
fined, (ud  aniformly  adminiatered,  in 
■II  place*,  as  any  other,  and  in  regard 
10  which  no  member  could  ever  fairly 
complain  or  garpriM,  afler  hiring  been 
reared  within  its  limits,  as  the  peliiion- 
ers  here  seem  lo  hsTo  been. 

The  Iralh  unqaeslionably  ii,  that  the 
order  and  discipline  of  ihii  ancient 
church  is  somewhat  at  variance  with  the 
free  spirit  of  the  age  and  counlr}',  and 
with  the  rationalistic  lendeaciea  of  our 
Protcalant  failh  j  and  thiH  contrast  be- 
tween tliat  itiblo  chnreh  and  the  rcstleii 
•clivLtyor  ihe  age  end  country,  is  tend- 
ing more  and  more,  every  year,  to  nn- 
Beltlc  the  quiet  conlenlment  of  apirii  of 
the  more  enterprising  members  of  that 
venerable  communion,  thus  begetting  a 
desire  in  the  more  unquiet  to  grasp  the 
reins  away  from  the  established  hierarchy 
and  drive  the  chariot  in  their  own  way 
and  manner,  not  donbting,  probably,  to 
be' able  to  effect  vast  improvements, 
much  as  I'hieton  attempted  to  drive  the 
chariot  of  the  San,  to  his  own  discom- 
fiture and  the  horror  of  the  dwellers 
below.  This  restlessness  of  spirit  which 
pervades  all  minds,  more  or  less,  in  our 
widely  extended  country,  ia  nowhere 
more  tiMcnt  or  sincere  than  in  the 
general  desire  among  some  of  the 
Protestant  eccta  to  reform  the  Roman 
church,  This  is  a  very  natural  and, 
within  proper  limits,  a  commendable 
sentiment,  to  extend  our  own  light  and 
liberty  to  others.  But  the  attempt  to 
compass   the   result   by  appeals   to  the 


prudent  friend  of  constitalional  go'ern- 
ment.  It  baa  already  received  more 
countenance  in  our  cotintry  than  is  en- 
tirely creditable  to  our  courts.  Thu>, 
in  0'H«,r  T.  De  Goetbriand.  33  Vt. 
."■SI,  the  court  adopted  a  principle  the 
full  exieal  of  which  was  not  probably 


comprehended  by  them,  but  which, 
fact,  would  have  justified  ihe  inn 
ference  of  the  court,  in  the  case  and 
review,  t«  the  full  extent  it  is  invut 
In  the  bill.  The  court,  in  the  last  ca 
cited,  uiierly  ignore  the  cardinal  pn 
ciple  of  all  voluntary  societies,  thai  t 
members,  in  becoming  and  comlnnn 
sncb,  voluntarily  consent  to  hold  i 
their  rights  and  privileges  subject 
the  rales  of  the  organisation,  one 
which  in  the  Roman  church  is,  that  ll 
priests  and  bishops  exercise  a  pcrTeci 
despotic  authority  in  modelling  nnd  i 
mo<lelling  the  places  of  public  irorsh 
at  will  ;  and  any  one  who  purchased 
silting,  in  a  particular  place  in  ii 
Soman  church  edifice,  must  be  regaril 
as  virtoally  consenting  to  the  righil 
authority  of  the  bishop  to  modify 
remove  such  sitting!  at  pleasure.  Tt 
consideration,  which  was  decisfve  i 
the  Vermont  case,  end  of  all  cas 
coming  within  ita  operation,  seems 
have  been  wholly  overlooked  or  Ignbr 
by  the  Vermont  court.  A  very  simd 
spirit  seems  lo  pervade  tlio  decisions 
some  other  cases  where  the  tnteresis  i 
Ihe  Roman  church  have  come  in  ru 
Iroversy :  Winor  v.  The  Board  of  Eb 
cation,  in  Cincinnati,  in  the  Supen 
Court,  reported  in  a  separate  voluir 
We  should  be  glad  to  believe  thai  ihr 
deciainns  were  wholly  above  the  iiifl 
ence  of  partisan  prejudice,  as  mncli  . 
we  feel  the  decision  under  review  to  I 
or  as  thai  of  the  Board  of  EJocaliim 
Minor,  a3  Ohio,  N.  S.,  S11  3M,  n 
doubtedly  was,  where  the  decision  belt 
was  reversed  upon  the  clearest  |.'ruani 
But  there  nro  few  educated  minds  "liol 
incapable  of  wresting  argumcnl  n 
reason  toward  the  nccomplishmcni  < 
aome  greot  good,  even  in  llic  *ti\ 
judicial  adminislralion.  We  almi 
unconsciously  bend  the  arguments  ai 

And  there  are,  no  doubt,  a  very  lar 
number  of  educated  end  well  di"p"« 
persons  who  convince  themselves,  ml 
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(  inidi  ctrellil   itadf  or  refliclion, 

miiinnion,  ga«raiitjiTig  freedom  of 
iigioD  lo  trerj  member  of  the  com- 
iniij,  in  ■□me  indeflnabla  way  or 
inner,  malt  aeenro  eTer;  one  from  nil 
pniilon  or  abuHi  in  hii  own  chaKh 

n  of  Ibfse  proriiioni  wiU  conTince 
,  ihil  ihej  vera  only  intended  to 
rare  persons  freedom  of  lelection  in 
!»nl  (0  the  church  or  lociotj  wbere 
tj  will  exercise  religioui  priTileges, 
i  lo  whst  extent  they  will  contribute 
i»  support.  Theie  provision!  are  all 
ich  the  time.  For  initance,  in  New 
impshire,  the  atate  immediately  in 
nlion ;  "Every  individnal  haa  a 
laral  and  inalienable  ri);hC  to  worship 
id  iccordiag  to  the  dictates  of  his  own 

ill  be  hurl,  molesled  or  reatruined  in 
1  person,  liberty  or  estate  for  worship- 


Go.1   i 


in  agreeable   to  the   diclale*  of  bii 

11  conscience."     In   MassBchnaetia  ; 
Kd  inbject  shall  be  hurt,  molested  or 


lined   ii 


I,  libcrt; 


e,  for  worshipping  God  in  the  manner 
isl  agreeable  lo  his  conscience." 
iw  York  :  "  The  frco  exerciae  and  en- 
vmenl  of  religioua  profession  and 
inhlp,  wiihoul  discrimination  or  pre- 
encc,  shall  forever  be  allowed  in 
s  jiate  to  all  manliiad."  Pennayl- 
nia  :  "  All  men  hare  a  nalnral  and 
leftrasible  right  lo  worahip  Almighty 
kI  according  to  the  dictates  of  their 
n  con  science  a. "  Ohio  has  it  in 
nosi  the  precise  worda  of  Pcnnayl- 
nia.  In  short,  the  lubstaniial  import 
Lhesimo  in  all  the  states,  llamonnt* 
a  declaration  against  any  established 
religion,  and  there  is  no 
bint  that  the  legialatur 


lions  ie«m  rather  to  prohibit  than  en- 
courage any  jodicial  interferences  with 
the  iotemsl  economy  of  the  churehea, 
since  that  cnnld  not  be  done  without 
abridging  the  liberty  of  the  majority  of 
the  mcmtiers  who  did  not  complain. 
That  is  sufficiently  secured  by  the  right 
to  elect  and  change  one's  own  church 
relations  at  will.  And  we  trust  ihe 
time  is  fast  coming  in  this  country  when 
no  one  will  attempt  lo  inroke  the  aid 
of  the  arm  of  the  civil  law,  in  any 
form,  cither  to  promote  or  hinder  any 
religions  denomination  in  the  perfect 
freedom  of  ita  action.  We  hail  the 
present  decision  as  an  advance,  in  very 
temperate  measure,  in  the  right  direc- 

We  have  said  nothing  of  one  com- 
plaint in  the  bill,  i.  s.,  that  of  the  priest 
BCoUling  or  cursing  the  members  for 
assumed  dofcciion  of  du(_v,  for  there 
was  no  proof  upon  this  point.  But  if 
there  had  been,  it  is  nothing  for  which 
the  courts  could  givs  redress,  nnlesa  it 
amounted  to  slander.  And  lo  have  that 
eiiect,  it  must  appear,  not  only  that  the 
charges  were  false,  but  also  malicious, 
and  that  the  priest  used  the  shield  of  his 
office  for  the  mere  purpose  of  wanton 
defamation.  And  although  it  is  very 
common  for  all  ministera,  Frotestant  as 
well  as  Roman,  to  admonish  their  hear- 
ers, in  no  very  moderate  terms,  of  their 
shortcomings  in  duly,  it  is  presumed  few 

slantler,  as  defined  above.  In  the  ma- 
jority of  cases,  it  will,  no  doubt,  ha 
found  that  the  reproof  was  founded  in 
truth  and  justice.  We  have  not  adverted 
either  to  the  fact  that  the  New  Hamp- 
shire   Conslitulion,   in    terms,  reqiiirei 


Ihe  » 


charged  with 


of  the  ecclesiastical 
particular  ch arches,  in 
iler   10  secnre    Ihi*   liheny  of  con- 
icnpi.     Thenc  con-iiiulional  declara- 
VoL.  XXIV.— 36 


that  " 


D  gove 


eillor 


ud  representatives  muit  be  of  the 
Proleatant  religion,"  and  that  the  courts 
have  construed  this  lo  be  a  "positive 
lest,"  and  "not  merelj  the  negative 
qualiflcstion  of  not  being  a  Koman 
Catholic :"  HaU  y.  Everelt,  53  N.  H.  9. 
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We  cannot  lee  thai  Ihif  had  any  par-  98  Mich.  SGI,  adopt  tl 

ticular  bearing  npon  Ihe  qaeation  berore  interlerence  wiili  ilie  ii 

thecoort.      ItwuuldrathrrleBdni  toex-  iratioa  of  vuluniar;  lO 

pect  hird  meatnre  for  Roman  Catholics  before   inggeited,  we   i 

inIhatila(e,andmB7thu>,m  ameaiare,  becoming  the  general  t 

explain  whj  anch   •  luit   «hoiild  hsTB  eonniry.     All  ihat  our  people requin 

been  initilated,  untl  whr  maiij  persona  ,nch  matten  is  proper  initmction  i 

there    aerionalv    expected   its    mcceai.  to  be  fairlvdeelt  with.     The  maaa 

And  it  may  rather  tend  lo  increaw  onr  ,he  peopje  m  «|waTa  prompt  lo  ecc 

admiration  of  the  belter  apiril  prBvail-  f),^  („,h,  if  ibej  only  know  what  it 
log  in  the   courts  of  that   lUte.     The  i.  p.  B. 

court,  in  People  v.  Si.  Oatrgt'i  SociMy, 


Supreme  Court  of  Rhode  Inland. 
JOHN  H.  WATSON  e.  BENJAMIN  TBIPP,  TiimASDME  or  »BI  Cm 

PlOTIPENCI. 

Tax -payers  are  disqualiAed  at  commou  law  for  jurors  in  actions  against  the  n 
■ieipatity. 

Tha  charter  of  a  company  operating  cars  drawn  by  horse  power  npoo  trai 
.aid  in  the  streets  ot  a  city  provided  that  aaid  corporation  should  keep  in  rtp 
inch  poniona  o(  the  streets  as  should  be  occupied  by  their  tracks,  and  sboald 
iahle  for  any  loss  or  injury  that  any  person  shall  sustain  by  reason  of  any  ca 
essneis,  neglect  or  miscondoct  of  its  agents  and  acrranta,  in  the  manngemt 
vinslruction  or  use  of  said  tracks  or  streets  ;  and  in  case  any  damage  slitll 
■ecovcred  against  said  towns  or  the  asid  city,  by  reason  of  any  sach  miscoTidu 
lefecl  or  want  of  repairs,  ssid  corporation  shall  be  liable  to  pay  to  such  lovna  ■ 
:ity  respectiTcly,  any  sam  thus  recorered  against  them,  together  with  all  cosu  i 
easonable  expenditures  incurred  by  them  respectively,  in  the  defence  of  any  si 
nit  or  suits  in  which  recovery  may  be  had  ;  and  said  corporation  shall  not  cocn 
ler  any  portion  of  the  streets  or  highways  not  occupied  by  said  tracks  In 
iction  against  the  city  to  recover  damages  for  injuries  cansefl  br  a  defective  bit 
rar,  which  was  made  unsafe  by  work  done  by  ihe  railroad  company  on  its  Irsc 
leld,  that  the  city  wns  liable  for  neglecting  to  keep  its  strecta  aafe  and  eonTcnii 
or  public  travel  ;  that  the  duty,  resting  upon  a  town  or  city,  to  keep  its  highwi 
afe  and  convenient,  is  a  public  duly,  and  that  it  has  no  power,  nnleas  authorii 
<j  statute,  to  diveal  itself,  either  by  contract  or  ordftiance,  of  its  capacity  to  d 
liarge  this  duly. 

Simye,  that  the  liability  of  the  railroad  company,  as  aboTe  staled,  1)  a  msU 
rhich  may  be  considered  by  the  jury  in  determining  whether  or  not  the  city  li 
leen  guilty  of  any  culpable  neglecl  or  want  of  reaaonable  care. 

This  was  a  motion  for  the  new  trial  of  an  action  in  which  t) 
ilaintiff  recovered  a  verdict  for  damages  against  the  city  of  Prov 
lence,  for  the  alleged  ncgJect  of  the  city  to  keep  one  of  its  atree 
afe  for  public  travel. 
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Franeia  W.  Miner,  for  plaintiff. 
CharUi  H.  Parkhurtt,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

DuKFEE,  C.  J. — The  first  ground  asBigned  for  a  new  trial  is  the 
[dusion  of  certain  jurors  from  sitting  as  such  in  the  trial  of  the 
ie,  because  they  were  tax-payer?  in  the  city.  The  defendant 
Imits  that  at  common  law  such  an  interest  would  disqualify  a 
ror,  but  claims  that  the  common  law  has  been  changed  by  statute : 
en.  St^t  R.  I.,  c  189,  gg  1  and  2  The  first  of  the  two  sections 
ferred  to  declares  who  ah«Il  be  liable  to  serve  as  jurors ;  the 
cand,  who  shall  be  exempt  from  service.  The  two  sections  are 
iviously  designed  to  define  the  liability  to  jury  service  as  a  gen- 
al  duty,  and  not  with  reference  to  specific  cases.  The  provisions 
ive  long  existed  without  change,  except  in  the  list  of  exemptions. 
36  practice  has  always  been  to  inquire  of  the  jury,  when  em- 
innelled,  if  any  one  of  them  has  formed  or  expressed  an  opinion, 

is  related  to  either  of  the  parties,  or  is  interested  in  the  event 

the  suit ;  and  to  excuse  any  juror  who  answers  either  of  the 
lestions  in  the  affirmative.  If  the  defendant's  view  is  correct,  the 
actice  is  erroneous.     We  think  the  defendant's  view  is  not  correct. 

person  may  be  liable  to  jury  service  under  the  statute,  and  yet 

disqualified  from  service  in  a  particular  case  by  reason  of 
terest,  relationship,  or  the  bias  of  an  opinion  already  formed  or 
pressed.  The  very  jurors  who  were  excused  from  service  in  this 
se,  because  they  were  interested  as  tax-payers  in  its  decision, 
■re  nevertheless  liable  to  service  in  other  cases,  and  doubtless 
rfonned  it.  The  first  ground  assigned  for  a  new  trial  cannot  be 
stained. 

The  second  ground  ia  a  ruling  in  regard  to  the  liability  of  the 
ty  of  Providence.  It  appeared  in  evidence  that  the  defect  in  the 
reet  which  was  complained  of  by  the  plaintiff  was  caused  by 
irk.  doing  upon  a  railway  track  laid  in  the  street  by  the  Union 
ailroud  Company.  The  charter  of  the  company  contains  the 
liowing  provision  ; — 

"Said  corporation  shall  put  all  streets  and  highways,  and  every 
irtion  thereof,  over  or  through  which  they  shall  lay  any  rails,  in 
'  good  condition  as  they  were  before  the  same  were  liiid ;  and  they 
lall  keep  and  maintain  in  repair  such  portions  of  the  streets  and 
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lighways  as  shall  be  occupied  by  their  tracks,  and  shall  beillab 
or  any  loss  ot  injury  that  any  person  shall  sustain  by  reason  ( 
my  carelessness,  neglect,  or  misconduct  of  its  agents  and  servant 
n  the  management,  construction  or  use  of  said  tracks  or  street 
ind  in  case  any  damage  shall  be  recovered  against  said  towns 
ho  said  city,  by  reason  of  any  such  misconduct,  defect,  or  v& 
>f  repairs,  said  corporation  shall  be  liable  to  pay  to  such  Con 
ind  city  respectively,  any  sums  thus  recovered  against  thci 
ogether  with  all  costs  and  reasonable  expenditures  incurred  ) 
>hem  respectively,  in  the  defence  of  any  such  suit  or  suita, 
vhich  recovery  may  be  had ;  and  said  corporation  shaU  n 
incumber  any  portion  of  the  streets  or  highways  not  occupied  1 
laid  tracks." 

The  counsel  for  the  defendant  claims  that  the  effect  of  this  pi 
nsion  is  not  only  to  charge  the  company  with  the  duty  of  Iceepii 
n  repair  such  portions  of  a  street  as  they  occupy,  but  also  to  d 
jbarge  the  city,  and,  on  the  trial,  lie  requested  the  court  so  to  ru: 
The  court  refused  to  comply  with  this  request.  This  refusal 
assigned  as  a  second  ground  for  a  new  trial. 

Tiie  provision  contains  within  itself  convincing  evidence  th 
;he  construction  contended  for  was  not  contemplated  by  the  leg 
a^ure.  It  provides  that  in  case  any  damage  is  recovered  of  i 
;iiy  for  any  such  defect  or  want  of  repair,  the  company  shall 
iable  to  reimburse  it.  If,  however,  the  city  were  relieved  frc 
;he  duty  of  repairing,  no  judgment  could  be  recovered  against 
or  not  repairing.  The  counsel  suggests  that,  though  the  citj 
■elieved,  it  is  not  so  absolutely  relieved  but  that  it  may  be  lial 
^here  the  company  is  guilty  of  a  persistent  neglect  which 
jrought  to  the  notice  of  the  city,  and  that  the  remedy  over  is  giv 
n  view  of  a  case  of  that  kind.  If  this  be  so,  it  does  not  folli 
;hat  the  court  has  erred ;  for  the  court  was  requested  to  rule  th 
;ho  liability  of  the  city  was  not  simply  qualified,  but  discharge 
The  suggestion  is,  however,  in  our  opinion,  inadmissible,  exce 
lerhaps  to  this  extent:  that  the  liability  of  the  company  is 
natter  which  may  be  considered  by  the  jury  in  determining  whelli 
)r  not  the  city  has  been  guilty  of  any  culpable  neglect  or  want 
■ensonable  care.  We  think  the  provision  charges  the  compai 
ffith  a  duty  which,  if  duly  performed,  so  far  relieves  the  city,  ai 
vhh  a  responsibility  which,  if  the  duty  is  neglected,  secures  t 
:ity  against  damages,  but  at  the  same  time  leaves  the  liability  < 
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icily  towards  the  puhUc  without  qualification,  except  aa  aboyo 
licateii.  The  duty  of  keeping  a  street  aafe  and  conveniemt  is 
I  so  exclusive  that  it  may  not  be  obligatory  on  both  the  city  and 
I  company.  Instances  often  occur  in  which  such  a  duty  is 
ntnon  to  a  city  or  town,  and  an  individual  or  corporation.  Thus 
Dan  m.iy  lawfully  deposit  his  wood  or  coal  upon  a  sidewalk  for 
.hort  time  while  in  transit  to  its  place  of  storage.  But  he  must 
nove  it,  and,  if  he  neglects,  the  city  must  remove  it,  without 
reasonable  delay.  If  the  removal  is  neglected,  and  any  person 
injured  in  consequence,  such  person  may  sue  either  the  city  or 
t  individual ;  and  the  city,  if  sued,  cannot  flxcuse  itself  upon  the 
)and  that  it  was  the  duty  of  the  person  who  created  the  obstruc- 
n  Co  remove  it,  though  it  may  recover  of  such  person  the  damages 
ivbich  it  is  subjected.  So,  where  a  railroad  company  is  charged 
:h  the  duty  of  repairs,  it  has  been  held  that  the  town  may  still 
bound.  In  Currier  v,  Lowell,  16  Pick.  170,  a  railroad  company, 
en  crossing  a  highway  with  its  road,  was  required  so  to  construct 
road  as  not  to  obatmct  the  safe  and  convenient  use  of  the  high- 
y.  The  statute  also  provided  that  the  company  might  raise  or 
fer  the  highway ;  and  that,  if  the  highway  should  not  be  so 
sed  or  lowered  as  to  be  satisfactory  to  the  selectmen  of  the  town, 
:  selectmen  might  require  the  company,  in  writing,  to  make  the 
erationa,  and  that  if  the  company  neglected  to  comply,  the  select- 
in  might  make  the  alterations  and  recover  indemnity  from  the 
npany.     The  plaintiff  in  passing  on  a  highway  was  thrown  into 

excavation  made  in  the  highway  by  the  company.  The  town 
a  held  not  to  have  been  relieved  of  its  liability.  So  in  Willard 
Newbury,  22  Vt.  458,  it  was  held  in  a  similar  case  that  the  town 
s  not  absolved  from  liability.  And  see  Batty  v.  Duzbury,  24 
:.  155. 

In  Vinal  v.  Dorchester,  7  Gray  421,  the  case  of  Currier  v. 
}wdl  is  Baid  to  carry  the  liability  of  towns  to  its  extreme  limit. 

later  cases^in  Massachusetts  it  has  been  held  that  the  town  ia 
iieved  when  an  individual  or  corporation  is  charged  with  the 
ity  of  maintenance  and  repair :  Sawyer  v.  Northfield,  7  Cush. 
10;  Davis  v.  Leominster,  1  Allen  182;  White  v.  Quincy,  97 
ass.  430.  This  exemption,  however,  is  placed  upon  the  ground 
at  by  the  present  statute  of  that  state  the  liability  is  not  abso- 
Ce,  bat  qualified,  and  does  not  arise  where  other  sufficient  pro- 
sion  for  repair  is  made.     In  this  state  the  liability  is  not  subject 

any  such  qualification. 
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In  Lowell  v.  Proprietors  of  Locks  ^  Canals,  104  Mass.  18, 
B,iid  Proprietors  of  Locks  ^  Canals  v.  Lowell  Horse  Railroad  Cor- 
poration^  109  Mass.  221,  the  Supreme  Judicial  Court  of  Massa- 
chusetts had  occasion  to  pass  upon  a  statute  similar  to  the  statute 
under  which  the  defendant  claims  exemption.  The  court  was  of 
the  opinion  that  the  city  was  not  relieved  by  the  statute.  "  It 
authorizes,'*  says  the  court,  "for  the  public  benefit  the  use  of  the 
highway  for  a  peculiar  mode  of  travel  on  certain  conditions.  The 
city  may  enforce  the  performance  of  the  conditions  ;  but  all  the 
provisions  of  the  statute  imply  that  the  city  is  primarily  liable  for 
want  of  repair  :"  104  Mass.  23. 

In  Citt/  of  Philadelphia  v.  Weller^  1  Leg.  Gaz.  Rep.  400,  an 
action  was  brought. against  the  city  of  Philadelphia  for  an  injury 
resulting  in  death,  occasioned  by  a  hole  betweeen  the  tracks  of  the 
Richmond  and  Schuylkill  Passenger  Railway  Company  on  Girard 
avenue.  The  company  was  chartered  subject  to  the  city  ordi- 
nances, one  of  which  provided  that  all  railroad  companies  should 
be  at  the  expense  of  maintaining  and  repairing  any  street  occu- 
pied by  them.  It  was  claimed  on  the  part  of  the  city  that  the 
railroad  company  was  primarily  and  exclusively  liable  for  the 
accident.  But  the  court  held  that  city  and  company  were  both 
liable,  and  that,  whichever  was  sued,  the  action  could  be  main- 
tained. 

We  think,  in  view  of  these  authorities  and  of  the  implication 
contained  in  the  provision  cited,  we  cannot  decide  that  the  city  of 
Providence,  in  so  far  as  any  portion  of  its  streets  is  in  the  occupa- 
tion of  the  Union  Railroad  Company,  is,  to  that  extent,  discharged 
of  its  liability  to  keep  them  safe  and  convenient  for  the  public 
travel.     The  second  exception  is  therefore  overruled. 

The  petition  for  a  new  trial  alleges  other  exceptions.  We  are, 
however,  of  the  opinion  that  the  yceptions  alleged  cannot  be  sus- 
tained. They  rest  upon  the  claim  that  certain  ordinances,  under 
which  the  street  was  occupied  by  the  railroad  company  with  their 
rails,  constitute  a  contract  with  the  company,  and  that,  by  virtue 
thereof,  the  city  has  no  power  to  remove  any  nuisance  or  obstruc- 
tion in  that  portion  of  the  street  which  is  occupied  by  the  railroad 
track  without  previous  notice  to  the  company  to  remove  the  same, 
and  a  neglect  on  their  part  for  ten  days  to  comply  with  the  notice. 
We  deem  it  unnecessary  to  decide  whether  the  ordinances  do  or  do 
not  constitute  such  a  contract,  for  if  they  do,  the  contract  is,  in  cur 
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)inion,  utterly  void  The  duty,  resting  upon  a  town  or  city,  to 
;ep  its  highways  safe  and  convenient  is  a  public  duty.     A  city 

town  has  no  power,  unless  authorised  by  statute,  to  divest  itself 
'  its  capacity  to  discbarge  the  duty,  either  by  contract  or  ordi- 
ince.  We  find  no  statutory  authority  for  such  a  contract  or 
dinance  in  the  case  at  bar.     Tbe  exceptions  are  overruled. 

Another  ground  assigned  for  a  new  trial  is,  that  tbe  verdict  ia 
jsinst  the  evidence  and  tbe  weight  thereof.  It  is  claimed  that 
ere  was  no  neglect  on  tbe  part  of  the  city,  the  defect  in  the 
reet  being  indicated  by  a  light  suspended  over  or  beside  it.  There 
IS  a  conflict  in  the  testimony  upon  the  point  whether  there  was 
cb  a  light.  Tbe  testimony  to  prove  that  there  was  a  light  was 
nainly  very  strong ;  but,  even  if  conclusire,  tbe  jury  may  have 
ought  that  it  was  not  properly  placed,  or  that,  in  tbe  particular 
rcumstances,  a  single  light,  unless  of  more  conspicuous  size  and 
illiancy,  was  an  Insufficient  safeguard.  The  question  was  pecu- 
irly  a  question  for  the  jury ;  and  the  court,  even  though  they 
ij  not  agree  witb  the  jury,  ought  not  to  disturb  their  verdict 
thoat  very  weighty  reasons.  In  tbe  case  at  bar  we  allow  the 
rdiet  to  ctsnd. 

A  Dew  trial  is  refiised. 


Court  of  Comntissionen  of  Alahama'ClaimB. 
UCK  iKD  SPOFFORD  bt  *l.,  CLiiaanTS,  e.  THE  UNITED  STATES. 

SVh»re  ■  feisel  h»s  wiled  nmler  a  churter- party  with  cargo  ahosri],  she  is  enLiiled 
net  freight  for  the  whole  -rovage,  in  Rccoriiance  with  the  terms  of  the  charter, 
loeh  ilestroveil  bj  an  insDrgeni  cruiser,  when  bnc  one  dav  out. 
Wktn  deitroveil  while  sailing  in  ballasl,  under  charter,  to  take  in  cargjo  at  her 
-I  Df  Srsl  destination,  to  be  carrieil  thence  to  a  port  of  flnnl  [lectin alion,  ebe  \i 
illed  to  net  freight  on  the  ctx^a  -*hich  she  was  thus  lo  linve  taken  on  boarrl. 
iVIiere  deilroyad  while  gailint;  under  one  charter  to  delireT,  al  adesi^nteil  port, 
go  ou  board,  and  la  bring  other  cargo  home,  she  is  entitled  lo  net  freight  tor 
i  ronnd  trip. 

Wbere  destrojed  while  sailing  under  two  distinct  and  Independent  charters,  to 
rr;  ander  the  flrst,  cargo  lo  an  latermediate  port,  and  under  the  second,  to  carry 
ler  cargo  to  a  port  more  distant,  she  ia  entitled  lo  net  freight  under  each  charter, 
jugfa  destroyed  before  the  fulfilment  of  the  first,  if  ibe  has  made  it  satis factority 
■ppear  bj  proper  proof,  or  necessary  legal  presurpptioo,  that  she  entered  fairly 
the  tame  lime  on  the  commencement  and  prosecution  of  both  voyages. 
The  prarisions  of  the  Act  of  Couffress  of  June  23d  1ST4,  that  this  court  shall 
( allow  any  claim  for  unearned  or  prospeclivo  fh^ghti  or  profits,  do  not  change 
e  Faregoing  principle*  of  commercial  law. 
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This  vas  a  claim  arising  out  of  the  destruction  of  the  shi 
Highlander  and  Jabez  Snow,  The  facts  are  sufficiently  sl&ted 
the  opinion  of  the  court,  which  was  delivered  hj 

Porter,  J. — In  the  case  of  the  ship  "  Winged  Racer,"  we  we 
called  to  consider,  among  other  subjects,  a  claim  for  the  loss  i 
freight.  After  a  protracted  argument  'by  eminent  counsel,  i 
reached  in  that  case  conclusions  which  were,  and  are,  satisfacto 
to  the  minds  of  a  majority  of  the  court.  In  the  cases  above  m« 
tioned,  some  new  phases  of  the  question,  growing  out  of  a  differe 
state  of  facta,  were  presented.  This  led  the  counsel  of  the  gi 
eminent  to  insist  on  re-arguing  the  original  qaestions  decided 
the  "Winged  Racer:"  and,  specially  desiring  to  be  right  on 
point  involving  so  large  a  part  of  the  money  paid  by  Great  Britai 
we  accorded  this  privilege,  both  to  them  and  to  the  counsel 
various  claimants.  I  am  now  to  state  the  views  entertained 
the  court,  after  listening  to  these  elaborate  and  learned  argumen 
and  then  to  upply  the  principles  we  have  adopted,  to  the  soluti 
of  the  questions  presented  in  the  cases  of  the  "Highlander"  a 
the  "  Jabez  Snow." 

The  government  of  the  United  States  presented  at  Geneva 
large  claim  for  the  loss  of  freights.  Tbe  British  experts  launch 
pointed  and  severe  criticisms  at  the  claim  made  for  gross  freigli 
but  they  could  not  deny  the  soundness  of  the  claim  for  net  freigh 
if  the  conduct  of  Great  Britain  had  rendered  her  liable  for  t 
acts  complained  of  by  the  United  States.  In  the  award  made 
our  favor,  this  principle  was  set  forth  aa  one  of  the  conclusions 
the  tribunal,  that,  "  in  order  to  arrive  at  an  equitable  compen; 
tion  for  the  damages  which  have  been  sustained,  it  is  necessary 
set  aside  all  double  claims  for  the  same  losses  and  all  claims  i 
gross  freights,  so  far  as  they  exceed  net  freights." 

When  the  Act  of  23d  Juno  1874  was  framed,  Congress,  folio 
ing  out  this  principle,  gave  to  this  court  the  following  directi 
{sect.  12} :  "And  in  no  case  shall  any  claim  be  admitted  or  allovr 
for,  or  in  respect  to,  unearned  freights,  gross  freights,  prospect! 
profits,  freights,  gains  or  advantages."  The  term  "  prospectivt 
it  will  be  observed,  is  predicated  here,  not  only  of  profiU,  to  whi 
it  stands  in  juxtaposition,  but  also  o^ freights,  gains  or  advantay 
Wc  are  not  to  allow  a  claim  for  unearned  freights,  gmag  frfigl 
or  prospective  Ireights;   thus,  by  excluding  all    other  kinds 
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ifght,  permitting,  and,  indeed,  requiring  us  to  allow  claims  for 
^t  freigbt.  That  is,  from  the  freight  which  a  vessel,  when  de- 
roj-cd,  was  engaged  in  earning,  must  be  deducted  the  expenses 
lich  she  would  thereafter  have  incurred  if  the  voyage  had  been 
ccessfuUy  accomplished.  By  the  immediately  preceding  section 
the  act,  we  are  required  to  decide  upon  the  amount  and  validity 
such  claims,  not  only  in  conformity  to  the  provisions  of  the 
itate,  but  according  to  the  principles  of  law.  We  are  to  exclude 
ofils,  freights  and  gains  which  were  prospective,  and  freights 
lich  were  unearned,  and  we  are  to  do  this,  not  in  some  arbitrary 
ly  dictated  by  our  own  sense  of  justice,  but  according  to  the 
incipies  of  jurisprudence  as  established  by  courts  of  law  and 
opted  by  the  maritime  nations  of  the  world.  We  know,  and  we 
ve  known  from  the  beginning,  the  importance  of  reaching  a 
iind  conclusion  on  the  question  thus  arising  both  out  of  the 
«ty  and  the  statute.  During  the  argument,  we  have  been 
operly  reminded  of  the  influence  which  our  decision  may  here- 
er  exercise  on  the  public  interests.  It  is  said  that  tho  United 
ates  expects  to  carry  out  in  the  future,  as  she  has  in  the  past,  the 
ctrine  of  neutrality.  It  is  reasonable  that  the  principles  adopted 
the  distribution  of  the  money  awarded  at  Geneva  should  be 
plied  to  her,  if  she  should  ever  be  held  responsible  for  violating 
Dse  important  rules  established  by  the  6ih  article  of  the  treaty, 
Gning  the  duties  of  a  neutral  government  in  preventing  the  &t- 
ig  oat,  within  its  jurisdiction,  of  vessels  intended  to  carry  on  war 
sjnst  a  power  with  which  it  is  at  peace. 

What,  then,  is  "prospective  freight,"  as  employed  in  tho  award 
d  in  the  statute?  A  plain  illustration  may  supply  the  answer. 
ie  ovner  of  a  ship  at  Philadelphia,  finding  her  out  of  employ- 
nit,  concluded  that  if  he  were  at  the  Ghincha  Islands,  he  would 

Bure  of  a  profitable  cargo  to  Liverpool  or  New  York.  He  pro- 
eds,  without  any  contract,  written  or  verbal,  equips  his  ship, 
ts  sail,  is  captured  by  the  Alabama,  and  sees  his  own  ship  sent 
the  bottom.  He  files  his  claim  in  this  court,  shows  the  loss  of 
e  vessel,  proves  her  tonnage  and  the  customary  freight,  and  ofiers 
e  testimony  of  shippers  in  Callao,  who  state  that  if  she  had  ar- 
ved  there,  they  would  have  supplied  a  cargo  equal  to  the  carry- 
g  capacity  of  the  ship.  He  exhibits  his  calculation,  showing  the 
^ssary  deductions  from  the  gross  freight  and  asks  the  payment 
'  his  claim.     We  decline  to  allow  it,  and  tell  him  this  was  what 

Vou.  SXIV.— 37 
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the  award  meant  when  it  declared  that  "  proxpective  earnings 
not  properly  he  made  the  subject  of  compensation;"  and  ih 
vhat  the  Act  of  Congress  meant  when  it  provided  that  a  c 
should  not  be  allowed  for  or  in  respect  to  "  prospective  pn 
freights,  gains  or  advantages."  Having  tbus  found  a  distinct 
jecC-matter  to  which  this  portion  of  the  statute  is  applicable 
ought,  by  well-settled  rules  of  interpretation,  to  rest  content 
vre  have  ascertained  the  kind  of  profits  which  Congress  mear 
define  by  the  term  "  prospective." 

What  arc  "  unearned  freights  "  as  employed  in  the  act  ?  H 
do  these  terms,  so  unusual  in  the  language  of  judges,  shippers, 
riera  and  underwriters,  require  us  to  exclude  ?  By  forbidding 
allowance  of  unearned  freights,  it  was  certainly  not  intendei 
allow  only  freights  fully  earned.  Freight  is  fully  earned  in 
judicial,  US  well  as  popular  sense,  when  the  vessel  has  reached 
port  of  destination  and  the  cnrgo  has  been  delivered — a  placi 
which  she  would  not  be  in  much  danger  of  destruction  at  the  hi 
of  an  insurgent  cruiser.  If  so  destroyed,  the  question  of  fre 
could  not  have  arisen  at  all,  for  her  charterers  would  then  t 
been  her  debtors,  and  the  value  of  the  vessel  only  would  have! 
lost  to  her  owners.  It  is  impossible  to  suppose  that  Congress  a 
have  put  so  frivolous  a  thing  into  a  serious  statute.  It  is  jusi 
clear  that  freights  wholly  unearned  could  not  have  been  Intern 
that  is,  where  no  eKpenses  had  been  incurred,  no  stores  suppi 
no  cargo  taken  on  board,  nothing  done  by  shipper  or  owner 
wards  the  commencement  of  a  voyage.  Here,  again,  the  ve 
would  have  been  found  in  her  dock  and  out  of  the  reach  of 
losses  of  which  the  statute  treats.  Even  if  she  were  not,  her  • 
is  efToctually  provided  for  by  forbidding  any  allowance  for  p 
pective  freights.  The  provision  respecting  "unearned  freigli 
was  evidently  intended  to  embrace  something  different  from  i 
of  the  inhibition  of  prospective  gains,  and  to  have  some  praci 
effect  on  the  distribution  of  the  money  in  hand.  Let  it  be 
Ferved,  then,  that  between  these  extremes — of  freight  wholly  e»r 
and  freight  wholly  unearned — there  Is  an  ample  territory  in  wl 
Judicial  investigation  has  gone  on  from  the  dawn  of  commern 
the  present  hour,  and  the  results  are  found  along  the  whole  ti 
of  the  commercial  law.  A  ship  is  made  ready  for  sea,  a  char 
party  more  or  lets  formal  is  executed,  her  cargo  is  shipped 
she  starts  on  her  voyage.     She  has  not  then  earned  her  frei] 
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I  on  the  shipper  or  charterer  she  has  no  legal  claim  until  after 
lapse  of  many  months  and  the  endurance  of  man;  perils.     But 

owner  has  spent  time  and  labor  in  fitting  her  out,  has  supplied 

necessary  stores,  advanced  the  wages  of  the  crew,  and  sub- 
ted  her  to  the  largest  risk  to  which  property  is  ever  subjected, 
)aid  to  others  the  required  compensation  for  assuming  such 
:.  Can  it  be  maintained  that  her  freight  is  unearned,  in  the 
^  and  general  sense  in  which  this  term  is  used  in  the  statute — 
amed,  without  qualification — wholly  unearned  ?  Can  it  be 
ied  that  some  part  of  it  has  been  earned  ?  Not  as  against  the 
)per,  if  he  has  done  nothing  to  change  the  contract,  but  even 
igainst  him,  if  he  has  interrupted  the  voyage,  and  certainly  aa 
inst  every  one  who  wilfully  or  carelessly  stops  her  progress. 
:e  the  decisions,  European  and  American,  have  nn  uniformity 
■cely  to  be  met  with  in  any  other  deportment  of  the  law. 
'bo  ship  Cambodia  sailed  under  charter  from  Bombay  in  ballast 
Howland's  Island,  intending  to  call  at  a  port  in  New  Zealand 
water,  and  having  got  on  shore  on  the  coast  of  New  Zealand, 

so  damaged  that  she  was  obliged  to  abandon  her  voyage. 
d  C.  J.  CoCKBURN  (afterwards  one  of  the  arbitrators  at  Geneva) 
I,  that  as  the  ship  had  sailed  with  the  sole  object  of  going  to 
fland'e  Island,  to  earn  freight  thence  to  the  United  Kingdom, 
interest  in  the  freight  had  commenced,  although  not  a  pound 
he  cargo  was  on  board  when  she  struck:  Barber  v.  Fleming, 
'  Rep.  5  Q.  B,  59.  True,  this  was  an  action  on  a  contract  of 
ine  insurance,  created  by  parties  who  could  make  their  own 
13,  and  we  ought  to  look  for  precedents  arising  outnide  of  the 

of  contracts  altogether.  Take,  then,  the  case  of  a  general 
■age  arising  from  the  jettison  of  goods  for  the  common  safety 
hip  and  cargo.  Here  Mr,  Lowndes,  citing  Williama  v.  The 
don  AMurance  Company,  1  M.  &  S.  318,  states  the  rule  in 
e  terms :  "  When  a  ship  is  chartered  to  fetch  or  carry  a  cargo 
nging  to  the  charterer,  the  freight  under  the  charter  mustcon- 
ute  to  the  general  average,  whether  or  not  the  cargo  ia  on  board 
ship  at  the  time  of  the  general  average  act ;  since  the  loss  of 
chartered  ship,  whether  laden  or  not,  would  deprive  the  ship- 
er  of  his  expected  freight:"  Lowndes  on  General  Average 
.  In  the  case  of  The  Brig  Mary,  Judge  Spraque  carried  out 
doctrine,  by  holding  that  where,  by  a  charter-party,  a  gross 
,  not  divisible,  waa  to  be  paid  as  freight  for  a  voyage  out  and 
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tme,  the  principal  object  of  tbe  voyage  beiog  to  obtaiD  a  retni 
rgo,  and  a  general  average  occurred  on  the  ontnard  passaj 
iion  tbe  ship  was  sailing  in  ballast,  the  vhole  freight  forti 
uod  voyage  must  contribute:  Sprague's  Decisions  17.    Tamil 

cases  of  salvage,  we  find  the  same  rule  to  prevail :  The  N- 
aniel  Hooper,  3  Sumner  542.  It  is  true  that  Mr.  Benecl 
(Tors  from  Sir  William  Scott,  in  the  view  taken  by  the  tatt 

the  case  of  The  Progress,  Edwards  210,  that  where  a  ship  go 
it  under  a  charter,  to  proceed  to  her  point  of  destination,  in  bs 
it,  and  to  receive  her  freight  only  upon  her  return  cargo,  tl 
urt  is  not  in  the  habit  of  dividing  the  salvage  (in  which  lie 
stained  by  the  case  of  The  Dorothy  Foster,  6  C.  Rob.  88),  but  it 
fficlent  to  observe  respecting  this  difference  of  opinion,  that  i 
\n  of  his  age  was  of  higher  authority  on  maritime  law  than  tl 
dge  who  pronounced  the  judgment  in  that  case.     In  the  cas 

collision  of  vessels  the  same  doctrine  prevails.     Even  tbe  cm 

The  South  Sea  v.  The  Clara  Symes,  Swabey's  Rep.  141, 
ally  in  harmony  with  the  other  cases,  for  althongh  the  claim  f 
;ight  was  there  rejected,  and  the  owner  of  the  injured  vest 
IS  directed  to  pay  the  costs  attending  the  claim  which  be  hi 
ide  for  freight,  yet  this  was  because  of  the  doubt  that  arose  fro 
e  character  of  the  vessel,  whether  tho  master  could  have  carrii 
t  the  charter-party,  even  had  the  collision  not  occurred.  Tl 
cision  of  Dr.  Lushihoton  in  The  Gazelle,  2  W.  Rob.  279,  at 

The  Argo,  1  Spink  375 ;  the  report  of  the  registrar  ai 
irchants  in  The  Canada,  1  Lushington  586,  made  nnder  D 
;seiNGTON's  own  eye ;  the  decision  of  Dr.  Fuilliuore  in  Tt 
■pheus,  Law  Rep.  3  Adm.308,  where  the  cargo  was  not  on  boai 
the  time  of  the  collision  ;  the  opinions  of  several  of  our  em 
nt  admiralty  judges  in  America:  Bark  Heroine,  1  Benedi 
6 ;  Egbert  v.  The  B.  ^  0.  Railroad  Co.,  2  Benedict  225,  ar 
3  decisions  of  the  Supreme  Court  of  tho  United  States  in  Jfi 
mson  V.  Barrett,  13  How.  101;  The  Cayuga,  14  Wall.  27( 
te  Favorita,  18  Id.  598  ;  have  placed  on  a  foundation  too  aoli 
be  shaken,  the  doctrine  that  the  owner  of  a  ship  injured  by 
lision,  if  not  in  fault,  is  entitled  to  recover  her  net  freight  froi 
;  owner  of  the  offending  ship,  if  the  performance  of  tbe  ohartei 
rty  be  prevented  by  the  collision. 

Undoubtedly  the  closest  analogies  to  the  cases  in  hand  are  foun 
those  of  the  capture  of  vessels  as  prize  of  war.     It  is  true  tht 
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\t  Britain  did  not  admit  her  liability  as  a  wrongdoer  for  the 
of  the  insurgent  cruisers,  and,  indeed,  hy  the  first  article  of 
treaty  disclaimed  it,  but  having  negligently  permitted  tha 
pment  in  her  own  ports,  of  vessels  which  could  have  had  no 
r  object  than  the  destruction  of  our  ships,  she  was  placed  by 
award  in  the  legal  attitude  of  having  wrongfully  captured 
1.  There  are  in  the  books  few  cases  of  the  deetruction  of 
eU  taken  as  prize  of  war,  for  the  reason  chiefly  that  they  are 
valuable  to  the  captor  to  be  destroyed.  One  of  the  few  is  the 
of  Ber  Mokr,  4  C.  Bob.  315,  which  was  lost  by  the  negli- 
;e  of  the  prize-master,  an  officer  of  the  British  navy,  while 
g  taken  into  port,  and  the  captors  were  held  liable  both  for 
ship  and  the  freight,  but  relieved  from  liability  by  Act  of  Par- 
lent.  In  The  Copenhagen,  1  C.  Rob.  289,  seized  in  a  British 
which  she  had  entered  in  distress  to  make  repairs,  Sir  William 
rr,  in  treating  of  the  question  whether  freight  was  due  from 
owner  of  the  cargo  to  the  owners  of  the  ship  for  the  whole 
ige  or  only^O  rata  itinerii,  thus  speaks:  "  With  respect  to 
freight  some  is  admitted  to  be  due,  as  the  ship  has  brought  her 
\o  from  Smyrna  through  much  the  most  considerable  part  of 
voyage.  But  it  is  said  that  in  matters  of  prize  the  whole 
;ht  is  always  given,  and  for  this  reason,  because  capture  is  con- 
red  as  delivery,  and  a  captured  vessel  earns  her  whole  freight. ' 
>ve  already  said  that  this  is  not  merely  or  originally  a  matter 
irize ;  the  ship  was  not  brought  in  as  such  ;  she  came  in  first 
1  distress  and  was  afterwards  put  upon  the  proof  of  her  char- 
T.  It  ia  a  case  of  a  mixed  nature,  and  the  maxim  that  capture 
elivcry  is  not  to  be  taken  in  the  general  way  in  which  it  is  laid 
n.  It  is  by  no  means  true,  except  when  the  captor  succeeds 
J  to  the  rights  of  the  enemy,  and  represents  him  as  to  those 
ts.  If  a  nentral  vessel,  having  enemy's  goods,  is  taken,  the 
ax  pays  the  whole  freight,  because  he  represents  the  enemy  by 
leseing  himself  of  the  enemy's  goods  jure  belli ;  and  although 
whole  freight  has  not  been  earned  by  the  completion  of  the 
ige,  yet  as  the  captor,  by  his  act  of  seizure,  has  prevented  its 
pletion,  his  seizure  shall  operate  to  the  same  effect  as  an  actual 
very  of  the  goods  to  the  consignee,  and  shall  subject  him  to 
payment  of  the  full  freight."  The  case  of  The  Martha,  3  C. 
'.  106 ;  The  Bamilton,  3  C.  Bob.  107,  and  The  Anna  Catha- 
',  6  G.  Bob.  lOf  recognise  the  same  doctrine.    In  the  argument 
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lefore  us.  it  Wiis  nssumeil  that  in  no  case  of  capture  had  freigl 
leen  allowcil  where  the  cargo  waa  not  on  board  at  the  time  of  tl 
lapture ;  but  The  Progress,  Kdward'e  Adm.  Rep.  210,  seenip 
>resent  such  a  case.  That  vessel  having  sailed  from  England 
)porto,  in  ballast,  under  a  charter-party  for  an  entire  voyage  oi 
ind  home,  and  having  performed  the  outward  voyage,  was  captnrt 
>y  the  French  in  that  port,  and  recaptured  by  the  British  ai 
Portuguese  army  under  Wellington,  before  she  had  commenced h< 
lumewurd  voyage.  After  the  capture  she  bad  been  unladen ;  < 
be  recapture,  her  cargo  was  in  warehouse  on  shore  Salvage  v. 
illowed  on  the  whole  freight  out  and  home.  By  the  decision 
r/ie  Oatharina  Elizabeth,  1  Acton  Adm.  Rep.  309,  freight  k 
illowcd  to  a  neutral  vessel,  which  had  not  actually  sailed,  thouf 
ler  cargo  was  on  board.  It  must  bo  admitted  that  the  Americi 
lecisions  havo  not  yet  satisfactorily  established  here  the  Englij 
ule,  and  some  of  them  are  adverse  to  it:  The  Amiable  Nune 
I  Wheat.  546 ;  The  Anna  Maria,  2  Wheat.  327  ;  The  Ckarmii 
Betsy,  2  Cranch  64.  The  Societe,  9  Cranch  209,  was  the  case  ( 
,  neutral  vessel  sailing  under  charter-party  to  Amelia  Island  irii 
argo  freight  free,  where  she  was  to  take  on  board  such  cargo  i 
night  be  tendered  to  her,  and  while  thus  carrying  British  gooi 
ras  captured  by  a  naval  vessel  of  the  United  States,  then  at  iri 
vith  Great  Britain,  and  brought  into  the  District  of  Oeorgi 
fbere  the  cargo  was  condemned  as  enemy's  property.  Chief  Ju 
ice  Marshall  certainly  held  the  two  voyages  to  be  distinct,  pr 
lably  much  influenced  by  the  division  made  of  the  freight  whici 
,s  to  one  voyage,  was  to  be  free,  but  payable  as  to  the  other.  I 
he  comparatively  recent  case  of  The  Nuestra  Seiiora  de  Regla,  1 
Vail.  30,  a  Spanish  steamer  seized  in  1861  as  prize  of  war,  at  Po 
loyal,  in  which  a  huge  sum  was  allowed  to  the  owner  for  tl 
se  of  the  vessel,  there  is  some  recognition  of  tho  English  ml 
'hich  must  seem  to  every  one  who  carefully  examines  the  subjec 
luch  more  consonant  to  the  whole  system  of  the  law  of  marii: 
oris. 

It  certainly  follows  from  this  discussion  that  in  the  cases  befoi 
8,  the  allowance  of  freight  pro  rata  itineris  peracti,  so  strong! 
isisted  OD  by  the  connsel  for  the  government,  is  out  of  the  que 
ion. 

1.  There  is  nothing  in  the  Act  of  Congress  to  justify  it.  ^ 
re  not  required  to  decide  a  case  where  the  freight  was  vholl 
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led,  or  one  in  which  it  woe  wholly  unearned,  for  neither  the 
case  nor  the  other,  aa  nc  have  seen,  could  hare  arisen  out  of 
depredations  of  the  insurgent  cruisers.  Such  acta  came  too 
1  for  the  one  and  too  late  for  the  other.  We  are  called  upon 
lecide  cases  occupying  ground  intermediate  between  tlieso  ox- 
ncs.  The  statute,  thereforo,  wisely  said  nothing  about  appor- 
ing  the  freight. 

.  We  could  not  undertake  to  determine  upon  and  allow  freight 
rataitinerit  where  it  had  been  partly  earned  and  partly  un- 
led,  without  violating  those  principles  of  law  which  CongresB 
:ially  cautioned  us  to  observe.  Left  thus  untrammelled  by  the 
ute  in  respect  to  the  measure  of  freight  due,  we  had  cither  to 
e  ground  in  opposition  to  what  the  most  enlightened  publicists 
e  written  on  this  subject,  and  the  most  distinguished  jurists 
e  approved,  or  to  adopt  principles  which  have  thus  acquired 
sanction  of  the  jurisprudence  of  the  maritime  world.  It  re- 
red  httle  sagacity  and  less  courage  to  do  the  latter. 
''.  If  we  had  undertaken  to  split  the  freight  in'o  fractions,  and 
larcel  it  out,  we  should  have  failed  in  everytliing  except  doing 
istice.  A  practical  eye  will  readily  see  this.  Suppose  the 
inary  voyage  of  a  sailing  vessel  to  bo  thirty  days.  In  ten  days 
n  the  time  of  commencing  to  put  cargo  on  board,  she  has  corn- 
ed, it  may  be,  four-fifths  of  her  entire  earnings.  Why  ?  Tho 
s  of  loading  and  payment  of  wages  to  officers  and  men,  the 
ply  of  stores,  and  the  other  smaller  and  incidental  but  inevita- 
expenses,  are  the  bulk  of  the  cost  of  earning  the  entire  freight, 
she  then  requires  is  those  propitious  influences  of  the  elements 
which  she  is  dependent,  not  on  the  power  of  man,  but  on  the 
)r  of  Heaven.  Divide  the  whole  freight  thus  begun  to  be 
ned,  according  to  the  number  of  days  out,  or  by  any  other  rule, 
1  not  in  one  case  out  of  a  thousand  would  justice  he  done.  De- 
t  that  which  one  of  these  vessels,  if  not  destroyed,  must  have 
lendeil  between  the  point  of  her  actual  destruction  and  the  port 
destination  (generally  only  the  expenses  of  maintaining  the 
V,  paying  the  port  charges  and  delivering  the  cargo),  and  you 
re  her  owner  just  where  every  innocent  man,  whose  person  or 
tperty  is  attacked  in  violation  of  Inw,  ought  by  the  law  to  he 
' ;  that  is,  as  nearly  sound  and  whole  as  if  he  had  not  been 
ack. 
What,  then,  is  the  practical  result  of  these  doctrines  in  the  cases 
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Tore  na  ?  Where  a  vessel  has  sailed  under  a  charter-party  vl 
rgo  on  board  she  is  entitled  to  net  freight  for  the  whole  Toy> 
accordance  with  the  terms  of  the  charter,  though  destroyed  wh 
t  one  day  out.  Where  she  was  destroyed  while  sailing  in  bi 
t  under  charter  to  take  in  cargo  at  her  port  of  first  destinatit 
be  carried  thence  to  a  port  of  final  destination,  sho  is  entiti 
net  freight  on  tho  cargo  which  she  was  thus  to  have  taken 
ard.  Where  destroyed  while  sailing  under  one  charter  to  ( 
er,  at  a  designated  port,  cargo  on  hoard,  and  to  bring  oth 
rgo  home,  she  is  entitled  to  net  freight  for  the  round  tr 
here  destroyed  while  sailing  under  two  distinct  and  indepcnde 
srters  to  carry,  under  the  first,  cargo  to  an  intermediate  po 
d  under  the  second,  to  carry  other  cargo  to  a  port  more  d 
It,  she  is  entitled  to  net  freight  under  each  charter,  thou 
jtroyed  before  the  ful6lmont  of  the  first,  if  she  has  made 
isfactorily  to  appear  by  proper  proof  or  necessary  legal  pi 
uption,  that  she  entered  fairly  at  the  same  time  on  the  co 
mcemcnt  and  prosecution  of  both  voyages. 
On  these  principles  we  decided,  in  June  last,  the  case  of  7 
nora.  She  sailed  from  New  York  to  Melbourne,  and  she  n 
;nce  to  sail  to  Akyab,  in  British  India,  to  take  on  a  cargo 
e  and  proceed  to  one  of  several  designated  European  por 
le  charter  permitted  an  intermediate  voyage  in  the  China  se 
Lving  made  such  an  intermediate  voyage  to  Hong  Kong,  t 
t  that  port  for  Akyab,  and  was  destroyed  by  the  Alabama 
!  straits  of  Malacca.  In  the  judgment  entered  in  favor  of  b 
ners,  we  allowed  net  freight  for  the  cargo  not  on  hoard  at  t 
le  of  her  destruction.  So,  also,  in  the  case  The  Emma  Ja\ 
cided  during  the  same  month.  The  case  of  The  Commonweal 
;ued  during  the  present  month,  affords  an  illustration  of  t 
plication  of  the  same  principle.  She  sailed  from  New  York  I 
n  Francisco  with  a  large  freight-list,  and  when  about  tweni 
;ht  days  out  was  destroyed  by  the  Florida.  After  she  b 
led,  and  before  receiving  information  of  her  destruction,  1 
ners  executed  a  charter,  binding  her  to  proceed  from  San  Fr: 
CO  to  the  Chincha  Islands  to  take  on  guano  deliverable  at  Ila 
rg.  She  bad  not  sailed  under  the  charter  for  the  Chine 
ands.  She  had  done  nothing  whatever  under  it.  Her  oflici 
1  not  even  hear  of  it  until  after  her  destruction.  As  to  tl 
arter,  ber  gains  were  prospective,  which  the  award  decla 
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inot  properly  be  made  the  subject  of  compenBation,  inasmucli 
iGj  depend  in  tbeir  nature  upon  future  and  uncertain  contingent 
'  ^Ye  accordingly  disallowed  to  her  freight  under  that  char- 
t>ut  admitted  her  right  to  net  freight  on  the  voyage  to  San 
Cisco.  We  could  not  have  done  otherwise. 
the  caees  of  the  "Highlander"  and  the  "Jabez  Snow,"  now 
-eoB,  we  have  as  little  difficulty  in  allowing  the  freight.  The 
ghlander  "  was  to  proceed  under  charter  to  Akyab,  Rangoon 
Sassein  (with  the  privilege  of  an  intermediate  voyage  to  a 
in  India  or  China),  to  take  on,  at  one  of  thoae  porta,  rice 
erable  at  Cork  or  Falmouth.  She  had  performed  the  inter- 
ate  voyage,  and  was  proceeding  in  ballast  to  Akyab  for  cargo 
I  she  was  destroyed  by  the  Alabama.  The  "  Jabez  Snow  " 
ed  with  her  two  charters,  under  one  of  which  she  sailed  from 
iff  with  coal  for  Montevideo,  and  by  the  other  she  was  to  pro- 
thence  to  Callao  to  take  on  guano  deliverable  at  Havre.  She 
destroyed  by  the  Alabama,  with  the  coal  on  board,  before 
ling  Montevideo.  So  far  ns  we  can  judge,  after  a  careful 
;iny  of  all  the  testimony  before  ua,  each  of  these  vessels,  at 
ime  of  her  destrnctiou,  was  proceeding  in  good  faith  in  the 
a  execution  of  the  contracts  which  she  had  thus  lawfully 
Bed.  We  know  of  nothing  more  which  either  of  them  could 
done  in  the  prosecution  of  the  respective  voyages  thus  com- 
bed and  suddenly  terminated  by  the  act  of  the  most  successful 
le  insurgent  cruisers.  We  accordingly  allow  to  each  of  them 
'reight  on  the  cargo  which  she  was  thus  proceeding  to  take  on 
d'when  destroyed.  While  we  do  not  agree  with  the  claimants 
acting  the  amounts  which  they  are  entitled  to  claim,  these  are 
;>rincip1e8  of  law  on  which  we  have  reached  the  condusiona 
»lied  in  the  judgments  about  to  be  entered. 

Court  of  Appeals  of  Virginia. 
VIRGINIA  A  TENNESSEE  RAILROAD  CO.  v.  SATERS. 
li  well  settled  that  common  carriers  loaf ,  bj  contract  or  by  notice,  restrici 
common-law  liabilities  ai  insurers  against  parely  accidental  toas  or  injury. 
t  they  cannot,  even  by  ezpreii  contract,  avoid  liability  for  negligence,  noi 
It  to  grou  ne^ligeDce. 

an  action  asainst  a  railroad  company  for  Io«i  bynegli^nce,  the  declarationi 
Jrakemsij  or  n  BCclion -master  not  near  enough  to  the  time  and  place  of  thi 
!Tit  to  be  iinrig  of  the  rr*  gefia,  are  not  evidence.     The  rnle  aa  to  declarationi 
crt<i  i;  ih'  •ame  for  corporations  t»  for  individiuli. 
>L.  XXIV. -38 
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Error  io  Circuit  Court  of  Wjthe  county 

Thiswjs  an  action  bj  defendant  in  error  lor  damages  fnr  the  destm 
ioD  of  cattle  delivered  bj  hiin  to  the  railroad  conipuiiy  for  transpori 
ion.  The  material  part  of  the  contract  contained  in  the  bill  of  ladii 
ras  Bs  fiillonB  : — 

"  That,  whereas  the  Virginia  and  Tennessee  Railroad  and  oonnectii 
incB  transport  live  stock  only  at  first  class  rates,  except  when,  on  co 
ideration  of  a  reduced  rate  by  the  car  load,  the  owner  and  shipf 
issumea  certain  risks  specified  below.  Now  on  consideration  of  the  m 
ailroad  a;^eeing  to  transport  the  above-described  livestock  at  the  i 
luced  rate  of  thirty-sii  dollars  and  eighty  cents  per  car  load,  and  a  fr 
lassage  to  the  owner  or  his  agent  on  the  train  with  the  stock,  the  m 
iwncr  and  shipper  do  hereby  aRsume  and  release  the  said  railroad  fr< 
.11  injury,  loss  and  damage  or  depreciation  which  the  animals  or  ellb 
if  them  may  suffer  in  consequence  of  either  of  them  being  weak. 
iscaping,  or  injuring  themselves  or  Ciich  other,  or  in  consequence 
iverlouding,  heat,  suffocation,  fright,  viciouBneitH,  or  of  being  injured 
ire,  or  the  burning  of  any  material,  while  in  the  possession  of  Ibe  co 
>anj;  and  from  all  other  dauiage  incidental  to  railroad  or  eteambc 
ransportiition,  ichic?i  thall  not  be  Mtrthllshrd  fo  h'lvt:  been  cautvil  hy  i 
Tots  tifffliffenef  or  delinqueacif  of  any  of^the  officcTi  or  afffnls  of  ihe  $a 
iiitroad  or  ileamboat  c 


The  opinion  of  the  court  was  delivered  by 

Christian,  J. — The  instructions  offered  by  both  plaintiff  and  defer 
nt,  those  refused  and  those  given,  raise  the  question  whether  a  railrn 
ompanycan  limit  its  liability  as  a  common  carrier,  by  express  contri' 
0  as  to  excuse  itself  for  negligence,  unless  such  negligence  amounts 
TOM  negligence ;  in  other  words,  whether  it  can  by  contract  eicuse 
elf  from  negligence  at  all.  The  court  below  held  that  it  could  n 
hat  if  the  loss  was  occasioned  by  the  negligence  of  the  company  or 
gents,  no  contract  they  could  make  with  the  shipper  or  consignee,  ho 
ver  plainly  exprcs.^ed,  could  release  the  company.  It  is  this  jud<:nie 
<f  the  Circuit  Court,  thus  expounding  the  law,  we  are  first  called  up 

This  question  is  one  of  first  impression  in  this  state.  While  it  Ii 
leen  the  subject  of  much  Judicial  discussion  in  England  and  niaoy  i 
e  states  of  thii  T^nion.  where  tlic  decisions  have  been  to  some  eitc 


onflicting,  the  precise  question  has  never  been  decided  by  this 
Ve  have,  therefore,  given  to  the  subject  a  careful  and  candid  luveeiif 

Railroad  companies  are  invested  with  the  powers  and  subject  to  t 
iRbilities  of  common  carriers.  At  common  law  persons  and  corporatio 
xercising  such  public  employment,  are,  upon  grounds  of  public  poli( 
leld  to  a  stringent  liability,  which  is  not  exacted  of  ordinary  bsilc' 
U  common  law,  they  are  insurers,  to  a  certain  extent,  of  the  goods  i 
rusted  to  them,  and  are  held  responsible  for  all  injuries  thereto,  eXM 
hose  caused  by  the  act  of  God  or  the  public  enemies.  The  law  whi 
ixed  these  rights  and  obligations  is  of  ancient  origin  and  founded  up 
ironnds  of  public  policy.  The  exclusive  possession  of  the  properly 
he  carrier,  the  ordinarily  exclusive  possession  by  him  of  the  uieanK 
vidence,  the  faoility  of  cmbeizlemeni,  and  of  collusions  with  ibie^ 


VIRGINIA  &  TEKHE8SEE  HAILBOAD  CO.  v.  SAYKK3.       299 

jbbers,  and  the  entire  «eparAtioa  of  the  owner  from  hia  property 
;  the  trinait,  are  Home  of  the   len(Iin>;  grounds  of  public  policy 

gave  rise  to  this  cxtraordiniirj  renponeibility. 
■.se  rigoroaa  rulea  of  the  common  law  liave  beeo  modified  Bouie- 
by  legialation  and  more  frequently  by  deciiiiona  of  the  cuurta,  to 
itcnt  that  the  carrier  may  by  express  contract  limit  his  liability  aa 
iirer.  Thua,  by  an  Act  of  Congresa  passed  in  1851  in  relation  to 
ing  veaaels,  abip-ownera  are  relieved  from  all  redpousibility  for 
J  tire  nnlesa  caused  by  their  own  design  or  neglect;  and  from 
isibility  for  losa  of  money  and  other  valuables  named,  unless  noii- 
'  their  character  and  value.  And  there  is  similar  legislation  in  ?ome 
■  atates,  as  I  am  ioformod,  but  to  whose  atutut«3  I  huve  not  access 
But  the  common  law  rules  have  been  relaxed  in  most  of  tha 

by  the  dijciaion  of  the  courts,  to  the  extent  of  granting  by  ei- 
coQlract,  or  notice  brought  home  to  the  abipper,  a  limitation  of 
liiihilitiea  as  insurers.  Kvcn  the  policy  of  auch  limitation  haa 
loubted  by  learned  judges  and  eminent  writera  on  thia  aubject. 
.he  duties  and  responsibilities  of  public  carriers  are  prescribed  by 

policy,  it  has  been  seriously  doubted,"  says  Mr.  Justice  Brad- 
17  Wall.  359),  ■'  whether  the  courte  did  wisely  in  allowing  that 

to  be  departed  from  without  legislative  interference  by  which 
d  modifications  could  have  been  introduced  into  the  law." 
ruuld  he  an  instructive  and  interesting  investigation  to  trace  the 
I  which  led  to  the  relaxation  of  the  rigorous  rules  of  the  common 
□d  to  note  how  strenuously  the  courts  for  a  long  time  resisted  all 
pts  of  coniraoa  carriers  to  limit  their  common-lavr  liabilities.  It 
i'  to  perceive  that  the  modification  of  the  common  law  grew  out  of 
eat  hardship  incurred  by  the  carrier  in  certain  special  cases;  for 
ce.  cases  where  goods  of  great  value,  or  subject  to  extra  risk,  were 
red  to  him  without  notice  of  their  character,  or  where  losses  hap- 

by  sheer  accident,  without  any  possibility  of  fraud  or  collusion  on 
irt,  auch  as  accidental  firo,  collision  at  aea,  &o.  Such  cases  as 
led  to  a  relaxation  of  the  rule  to  the  extent  of  authorizing  certain 
>ciun  from  liability  in  such  cases,  to  be  secured  either  by  publio 

brought  home  to  the  owner  of  the  goods,  or  by  inserting  exenip- 
froni  liability  in  tho  bill  of  lading  or  other  contract,  of  carriage, 
it  a  common  carrier  may  limit  his  common-law  liability  to  the  ex- 
bove  indicated  may  now  be  conaidered  nA  well  settled. 
<  the  ifiiportant  question  is  how  far  can  he  go  beyond  that  t  Can 
iuri:  by  contract  an  exemption  from  liability  for  acts  arising  out  of 
'n  ne;rliEcncB  or  that  of  hia  agenta?  Can  he  by  contract  limit 
ipuiisibility  only  to  a  caae  of  gTots  negligence,  as  is  attempted  in 

this  state,  as  before  observed,  these  qnestions  have  never  been  the 
!t  of  judicial  investigation.  We  muat,  therefore,  look  forauthovity 
works  of  eminent  authors,  which  nre  the  recognised  text-books  of 
w  on  this  subject,  and  to  the  decisions  of  the  Supreme  Court  of 
nited  States  and  of  our  sister  states,  &s  well  ns  the  decisions  of  the 
ih  courts,  and  frnm  these  aourees  of  high  authority  settle  the  law 
this  important  queation  for  this  state. 

.  Justice  Story,  in  his  work  on  Bitilments,  §  671.  says  r  "But  im 
y  may  be  made  whether  the  carrier  will  not  be  liable  also  I'uv  i.rdi- 
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nary  negligence  aa  veil  as  for  gross  negligence,  notwithstanding  i 
notice»  (i.  e  ,  sach  notices  as  are  brought  home  to  the  party,  and  tli 
by  constituting  an  express  contract).  There  are  dicta  by  rariouB  jaii 
iadicating  that  the  conmion  rule  of  ordinary  diligence,  in  common  < 
of  hire,  is  applicable  to  the  case  of  carriers  under  notice.  On  the  o 
hand,  there  arc  declarations  of  judges  at  nisi  prins,  as  well  as  1 
opinions  in  banc,  which  seem  to  put  it  as  a  question  of  gross  neglig 
or  not.  The  question  may  now  be  considered  at  rest,  by  an  adjudici 
entirely  SHtisfactory  in  its  reasoning,  and  tarning  upoD  the  very  p 
in  which  it  was  held  that  in  case  of  such  notices  the  canier  is  lisB 
losses  and  inj^iries  occasioned  not  only  by  groM  negligence,  bat  by 
nary  negligence ;  or,  in  other  words,  the  carrier  is  bound  to  ordi 
diligence."  The  author,  to  sustain  this  view,  refers  to  Wild  v.  Ptelc^ 
8  M.  &  W,  461.  Referriag  to  that  case,  I  find  that  Mr.  Baron  Pi 
uses  the  following  language :  "  Upon  reviewing  the  cases  on  ibis 
ject  the  decisions  and  dicta  will  not  be  found  altogether  nniform, 
some  uncertainty  still  remains  as  to  the  true  ground  in  which  caset 
taVen  out  of  the  operation  of  these  notices."  After  reference 
number  of  coses  he  says:  "The  weight  of  authority,  bowcTer.  E' 
to  be  in  favor  of  the  doctrine,  that  in  order  to  render  a  carrier  I 
after  such  notice,  it  is  not  necessary  to  prove  a  total  abandonmen 
that  character,  or  an  act  of  wilful  miscondact,  but  that  it  is  enon^ 
prove  an  act  of  ordinary  negligence,  which  is  gross  negligence  ii 
sense  in  which  it  has  been  understood  in  the  last-mentioned  cases." 

Judge  Redfield,  in  his  valuable  work  on  UarrierB  and  other  B»i 
§  156,  says  :  ■'■  There  is  certainly  something  very  incongruous  and 
a  little  revolting  to  the  moral  sense,  that  a  bailee  for  hire  shoul 
allowed  to  stipulate  for  exemption  from  the  oonsequence  of  his 
negligence,  ordinary  or  eztraordiuary.  A  laborer,  domestic  or  mtcb! 
who  should  propose  such  a  stipulation,  would  be  regarded  as  allo<:e 
unworthy  of  confidence  in  any  respect,  and  the  employer  who  th 
Buhmit  to  such  a  condition  must  be  reduced  to  extreme  necessity, 
would  suppose."  After  an  interesting  review  of  the  oases  on  the 
ject,  and  after  quoting  the  general  rule  of  law  upon  this  point  as  si 
by  Baron  Parke,  io  mid  v.  Pick/ord,  mipra,  the  learned  anthoi 
marks,  §  1G3:  "  Thie  seems  to  be  placing  the  effect  of  such  notices! 
a  reasonable  basis,  and  most  of  the  American  oases  will  be  found  to  I 
adopted  in  the  main  simitar  views." 

With  this  reference  to,  und  extracts  from,  the  works  of  Story 
Redfield.  I  come  now  to  consider  the  case  decided  by  the  Supi 
Court  of  the  United  State  and  of  the  other  states. 

The  question  we  are  now  considering  has  been  more  than  once  d( 
mined  by  the  Supreme  Court  of  the  United  States.  The  first  cae 
be  noticed  is  the  case  of  Th£  New  Jtreei/  Steam  Navigation  Com}. 
V,  JUerchanlt'  Bank,  reported  in  B  Howard  344,  nnd  decided  in  11 
The  case  was  this,  and  grow  out  of  the  burning  of  the  steamer  Lex 
ton.  Certain  money  belonging  to  the  bank  l^^  been  intrusted  to  1 
den's  Express  to  be  carried  to  Boston,  and  was  on  board  the  stei 
when  she  was  destroyed.  By  agreement  between  the  Steamboat  C 
pany  and  Harden,  the  crate  of  the  latt«r  and  its  contents  were  to  i 
his  »ole  risk.  The  court  held  this  agreement  valid  so  far  astoeionc 
the  Steamboat  Company  from  the  responsibility  imposed  by  law,  bui 
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cuse  chem  rrom  misconduct  or  negligence.  Mr.  Justice  Nelson, 
crJDg  tbe  upitiion  of  the  court,  said :  ''Although  he,  the  carrier, 
illowed  to  exempt  hiineelf  from  losses  arising  out  of  events  and 
leaM  against  which  he  was  a  sort  of  insurer,  jret,  inasmuch  as  he 
undertaken  to  carry  the  goods  from  one  place  to  another,  he  was 
led  to  have  incurred  the  sume  degree  of  responsibility  os  that  which 
hcs  to  a  private  person  engaged  casually  in  the  like  occupation,  and 
therefore  hound  to  use  ordinary  caro  in  the  custody  of  the  goods." 
le  next  case  which  came  before  the  Supreme  Court  of  the  United 
a  was  Philiulelphia  &  Reading  Rnilroad  Oompanj/  v.  Derby.  That 
the  case  of  a  freo  passenger — a  siocltholder  of  the  company  taken 
the  road  by  the  president  to  eiamine  its  condition — and  it  was 
;nded  in  argument  that,  as  to  hira,  niithing  but  "  gross  negligence" 
il  make  the  company  liable.  Mr.  Justice  Grier,  delivering  the 
on  of  the  court,  said;  "When  carriers  undertake  to  convey  per* 
by  the  powerful  but  dangerous  agency  of  steam,  public  policy  and 
y  requires  that  they  be  held  to  tbe  greatest  possible  care  and  dili- 
e,  and  whether  the  consideration  for  such  transportation  be  pecuoi- 
ir  otherwise,  the  personal  safety  of  passengers  should  not  ba  left  to 
port  of  chance  or  the  negligence  of  careless  agents.  Any  ncgli- 
e  in  such  cases  may  well  deserve  the  epithet  of  '  gross ' ;"  14  How- 
186  In  a  subsequent  case  this  doctrine  was  reaffirmed  "as  resting 
inly  on  public  policy  but  on  sound  principles  of  law  :"  Steamboat 
World  y.  A7-,j,,  16  Howard  4(59-494.  In  York  Co.  y.  Central 
road.  3  Wall.  113,  the  same  court,  after  conceding  that  the  rcspon- 
ty  imposed  on  the  carrier  of  goods  by  the  common  law,  may  be 
icted  and  qualified  by  express  stipulatioo,  adds,  "  where  such  stipu- 
a  is  made  and  it  does  not  cover  losses  from  negligence  or  miecon- 
.  we  can  see  no  just  reason  for  refusing  its  recognition  and  enforce- 

the  case  of  Expreti  Compani/  v.  RonnUdge  Brntherx,  the  carriers 
sued  for  the  value  of  gold  dust  delivered  to  them  on  a  bill  of  lad- 
excluding  liability  for  any  loss  or  damage  by  fire,  act  of  God, 
lies  of  the  government,  or  dangers  incidental  to  a  time  of  war.  The 
lany  was  held  liable  for  a  robbery  by  a  predatory  band  of  armed 
(which  was  one  of  the  excepted  risks),  because  they  negligently 
needlessly  took  a  route  which  was  exposed  to  such  incursions.  The 
:e  at  the  trial  charged  the  jury  that  although  the  contract  was 
ly  sufficient  to  restrict  the  liability  of  the  defendants  as  common 
ers,  yet  if  they  were  guilty  of  actual  negligence  they  were  respon- 
,  and  that  they  were  chargeable  with  negligence  unless  ihey  exer- 
.  the  care  and  prudence  of  a  prudent  man  in  his  own  affairs.  Tho 
eme  Court  held  this  to  be  a  correct  statement  of  the  law  :  8  Wallace 
353. 

18  most  recent  case  decided  by  tbe  Supreme  Court  of  tbe  United 
IS  is  the  case  of  Railroad  Company  v.  Lockwood,  17  Wallace  257. 
case  would  seem  to  be  exactly  in  point.  It  was  a  case  of  injury  to  a 
e  drover  travelling  on  a  stock  train  upon  a  free  pass,  and  when  there 
so  express  contract  that  he  should  take  all  risk  of  injury  to  the 
[,  and  of  personal  injury  to  himseir.  The  unanimous  judgment  of 
;ourt  in  that  case  established  tbe  following  propositions,  as  laid  down 
ir.  Justice  Bkadlev  :  1.  A  commcn  carrier  cannot  lawfully  stipu- 
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For  exeiuptiuD  from  responsibility  when  suuli  esemptiun  is  not  j 
reasoDuble  in  the  eye  ul'  the  luw.  2.  It  is  not  jusl  uud  reusana 
iC  eye  of  the  luw  lo  stipulate  for  exemption  Irom  responsibilitj 
legligeoL-e  of  himself  or  hia  servants.  3.  These  rules  apply  b 
miuon  carriers  of  goods  udiI  comuion  carriers  of  pasBeogera.  4.  T 
f  lo  a  caae  of  a  drover  triiveiling  on  a  stock  train  to  Toot  after 
a,  and  having  a  free  pass  tor  that  purpose. 
Iinve  thus  far  given  the  adjudications  of  the  Supreme  Court  of 
ed  States  upon  the  qt'.^ftiun  under  consideration,  as  well  as 
oils  of  authors  of  recogni^^ed  authority,  to  show  that  a  conit 
er  cannot  by  express  contract  limit  liis  common  law  liability  lo 
It  of  czeuiplion  from  responsibility  for  the  negligence  of  bituf 

;onie  uow  to  notice  the  course  of  decisions  in  the  different  EUlei 

rst,  as  to  the  decisions  in  the  state  of  New  York  i  Up  to  the  \ 
,  the  course  of  decisions  in  that  state  had  been  in  conformity  i 
irinciplcs  announced  in  the  cases  decided  by  the  Supreme  Couri 
'nitcd  States  above  referred  to.  But  in  a  case  decided  in  1^5 
iv.N.V.  Central  Railroutl  Co.,  26  Barb.  641— the  Supreme  C< 
lat  state  seems  to  have  given  its  assent  for  the  first  time  lo  the  ; 
ion  that  a  common  carrier  may  stipulate  against  responsibility 
LCgligence  of  his  servants  ;  and  this,  contrary  to  thedccisioos  bt 
time,  may  now  be  taken  as  the  aeltled  law  of  New  York. 
on  of  Mr.  Justice  Bkadlev,  17  Wallace  369.  But  thisconclus 
'cached  against  the  earnest  protest  of  some  of  the  ablest  jnd^iet 
state.  And  Judge  Davis,  in  SUnnvn  v.  N.  Y.  Central  Ilmhc 
.  Y.  3S7,  significantly  remarks,  in  commenting  on  the  rcccni  il 

in  that  state  :  "  The  fruits  of  this  rule  are  already  being  guthi 
creasing  accidents  through  the  decreasing  care  and  negligence 
lartof  these  corporations,  and  they  will  be  continued  to  be  reu 

a  just  sense  of  public  policy  .shall  lead  to  legislative  resirici 

the  power  to  make  this  kind  of  contracts." 

Pennsylvania  a  long  course  of  decisions  settles  the  doctrine  tha 
ion  carrier  cannot  by  notice  or  express  contract  limit  his  liabi 
to  esoDcratc  him  from  responsibility  for  his  own  negligence  or  t 


F'irnham  v,  Camden  RaUro-ul  Co.,  55  Penn.  St.  62,  Chief  J 
fiiOMPSON,  delivering  the  opinion  of  the  court,  says,  the  doctrim 
( Hcttled  in  this  stnte  that  a  common  carrier  cannot  limit  bis  liabi 
to  cover  his  own  or  his  servant's  negligence.  In  Penntylcanin  B 

Co.  V.  Hendcrmn,  51  Penn  315,  a  drover's  pass  stipulated  for 
ty  of  the  company  in  case  of  injury  from  negligence  of  ils  a^'c 
lierwise.  Judge  Read,  after  a  careful  review  of  the  Pennsjiva 
ions,  says  :  "  This  endorsement  releu>es  the  company  from  all 

for  any  cause  whatever,  for  any  los--^  or  injury  to  the  person  ori 
,  however  it  may  have  been  occasioned  ;  and  our  doctrine  settled 
bove  decisions  made  upon  grave  deliberation,  declares  that  sue 
ic  is  no  excuse  for  negligence.  See  also  8  Penn.  479;  16  Id.  ( 
I.  242;  63  Id.  14. 

Ohio  the  cases  are  very  decided  on  this  subject,  and  reject 
ipts  of  the  carrier  to  stipulate  against  his  own  negligence  or  t 
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'la  BervaoU. '    Id  Davidson  v.   Graham,  2  Ohio  State  131,  the  court, 

'  conceding  the  right  of  the  carrier  to  make  Bpecial  contruot*  to  a 
lin  extent,  Bays :  ''  Ho  cftunot,  however,  protect  himself  from  losses 
sioDcdhy  his  own  fault.  He  exercises  b  public  cuipluyuient,  and  dili- 
e  and  good  faith  in  the  didoharge  of  hia  dutien  are  esscDtial  to  his 
ic  duties.  •  ♦  »  ♦  •  And  public  policy  forbids  that  he  should 
tlieved  by  special  agreement  from  that  degree  of  diligenoe  and  fidel> 
bat  the  lavr  has  esacted  in  the  diaohurgo  of  his  duties.  Hue  hIro 
A  V.  PilUl.urg,  Ft.  irojffie  £-  CUicitgu  Railroad,  10  Ohio  76;  Jonti 
'orhtei,  10  Id.  145  J  21  Id.  722;  I'J  Id.  1,221,  2G0. 
lie  decisions  of  the   Supreme  Courts  of  Maine   and    Mnssachusetts 

0  the  samecSect,  by  one  uubrobcn  current.  To  the  same  purport 
the  decisions  of  luuny   of  the  other   states,  which  time   aDd   space 

permit  me  to  menlioa  pnuim,  but  which  are  well  worthy  of  attCD- 
perusal  and   more   particular   notice.      See   31    Ind.   394  ;  'i   Rich. 

Car.)286  ;  28  Georgia  543  ;  37  Alabama  247  ;  39  Miss.  822  ;  20 
[siaua  Add.  302. 

fler  this  hasty  review  of  the  decisions  of  the  American  courts  on 
jaestion  before  us,  I  will  dow  make  brief  refereaoe  to  the  English 

p  Ml  the  year  1832  the  course  of  the  English  decisions  had  been 
irmly  against  perntitting  a  common  carrier  to  contract  for  exemp- 
uf  reapousibility  for  loss  or  injury  resulting  from  his  own  negligence 
lat  of  \i\n  servants.  And  con£Ci|ueutly,  i>t  Mr.  Justice  Stoky's  work 
lailmenfs,  published  in  1832,  he  correctly  gives  the  state  of  the  En- 
L  law  as  stated  supra.  But  between  that  time  and  the  passage  of  the 
way  and  Canal  Traffic  Act,  passed  in  1S54,  there  was  a  change  of 
ion  on  the  snbject,  and  it  was  held  in  several  cases  that  carriers 
d  stipulate  lor  exemption  from  liability,  even  for  their  gross  negli- 
■e.  See  O-rr  v.  Lancatlin-e  Railroad  Co.,  7  Exeh.  707  ;  Peck  V. 
Ik  StufffiTdshire  Railway  Co.,  10  ITo  Lords  Cas.  473. 

1  the  last  named  case,  decided  in  lSlj.2,  Mr.  Justice  Blackburn, 
■  an  able  and  interesting  review  of  the  course  of  decisions  in  Eng- 

on  this  subject,  and  referring  to  Mr.  Justice  Story's  work  on  Bail- 
ta,  published  in  1832,  quoted  in  the  opinion  tuprti,  saj-s  ;  '■  In  my 
ion  the  weight  of  authority  was  in  1832  in  favor  of  this  view  of  the 

but  the  cases  decided  in  our  courts  between  1832  and  1834  estab- 
:d  that  this  was  nut  the  law,  and  that  a  carrier  might  by  a  special 
ce  make  a  contract  limiting  his  responsibility  even  in  the  cases  here 
lioaed  of  gross  negligence,  misconduct  or  fraud  on  the  part  of  his 
ants  ;  and,  as  it  seems  to  mc,  the  reason  why  the  legislature  inter- 
id  in  the  Railway  and  Canal  Traffic  Act  of  1854,  was  because  it 
i^ht  that  the  companies  took  advantage  of  these  decisions,  in  Storv'S 
aage,  "  to  evade  altogether  the  salutary  policy  of  the  common  law." 
I  the  same  case,  Lord  Chief  Justice  Cockburn,  referring  to  the  case 
larr  v.  Lanciuhire  &  Yorkshire  Railroad  Co.,  tupra,  in  winch  it 
held  that  a  common  carrier  might  by  express  contraet  release  him- 

from  liability  even  for  gross  negligence,  says  :  "  In  a  very  short  time 
rthe  decision  of  this  case  wa'3  pronounced,  the  Act  of  I'arliament 

passed,"  known  as  the  Railroad  and  Canal  Act.  "  It  cannot  be 
bted  that  the  object  of  the  legislature,  in  passing  it,  was  to  prevent 
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ihBse  coatraots,  in  irhiob  anj  liability  for  negligence  i a' either  eolir 
excluded  or  made  oooditional  on  the  payment  of  h  premium." 

The  Railway  and  Canal  Traffic  Act,  passed  in  ISfU,  adopted  in  cod 
qiience  of  these  deciaions,  provides  :  "§7.  Every  such  companj  shall 
liable  for  the  loss  of,  or  any  inj  ury  done  to  any  horses,  cattle  or  other  n 
mats,  or  to  uny  ortiolee,  goods  or  things  in  the  receiving,  forwarding  or 
livery  thereof,  occasioned  by  the  neglect  or  default  of  such  compaoy  or 
servants,  notwithstanding  any  notice,  condition  or  declaration  made 
given  by  eucb  company  contrary  thereto,  or  in  any  wise  limiting  ei 
liability,  every  such  notice,  condition  or  declaration  being  hereby 
clared  to  be  null  and  void." 

It  will  thus  be  seen  that  hy  this  Act  of  Parliament  the  salutary  r 
of  public  policy,  which  prohibits  a  common  earner  from  limitiii<> 
liability  so  as  to  exonerate  him  from  the  coosequences  of  his  own  ae 
gence,  has  been  in  effect  reiostated  in  England,  and  the  evils  grow 
out  of  the  change  in  tho  course  of  decisions  and  the  departure  fi 
those  wise  mid  salutary  decieions  which  had  prevailed  in  the  Eng 
courts  for  more  than  half  a  centory,  had  at  lost  to  be  corrected  bj 
Act  of  Parliament,  restoring  the  older  and  better  rule  of  law. 

From  this  review  of  the  American  and  English  decisions  I  am  < 
Htraiued  to  conclude  that  the  great  weight  of  authority  is  in  favoi 
declaring  that  the  salutary  rule  of  law  and  pubfic  policy,  which  fori 
a  common  carrier  from  exempting  himself  from  liability  hy  eip 
contract  or  otherwise  for  hia  own  negligence,  whether  gross  or  ordioi 
should  be  firmly  adhered  to  and  maintained  hy  the  courts  of  this  st 

But  it  is  argued  with  much  force  by  the  learned  counsel  for  the 
pellants  that  parties  have  a  right  to  make  their  own  contracts;  that : 
no  concern  of  the  public  on  what  terms  an  individual  has  his  goods 
ried;  that  if  he  chooses  to  accept  all  the  risks  by  paying  less  for 
carriage,  how  does  it  concern  the  public,  and  what  public  policy  doe 
violate ;  how  are  public  morals  or  public  interests  affected  ?  Is  it  n 
restriction  upon  trade  and  commerce,  and  an  invasion  of  personal  rig 
for  the  courts  to  interfere  ond  to  declare  such  agreements,  volunta 
and  deliberately  made,  null  and  void  ?  Such  urguments  as  these  v 
also  urged  in  the  case  of  Railroad  Company  v.  Lnckwood,  tupra,  1 
and  were  thus  conclusively  answered  by  Mr  Justice  Bhadley,  an 
cannot  do  better  than  to  adopt  his  answer  :  "  Is  it  true,"  he  says,  "i 
the  public  interests  are  not  affected  by  individual  contracta  of  the  i 
referred  to7  la  not  the  wh  lii  business  community  affected  by  boh 
such  contracts  valid?  If  lield  valid,  the  advantageous  position  of 
companies  exercising  the  business  of  common  carriers  is  such  thu 
places  it  in  their  power  to  chancre  the  law  of  common  carriers  in  el 
by  introducing  new  rules  of  obligation.  The  carrier  and  his  costn 
do  not  stand  on  a  footing  of  equality.  The  latter  is  only  one  indivii 
of  a  million.  He  cannot  afford  to  higgle  or  stand  out  and  seek  red 
in  one  court.  His  business  does  not  admit  such  a  course.  He  pre 
rather  lo  accept  every  bill  of  lading  or  to  sign  every  paper  the  cut 
presents,  of^en,  indeed,  without  knowing  what  the  one  or  the  other  < 
tains.  In  most  cases  he  has  no  alternative  hut  to  do  this  or  abandon 
business."  These  cogent  and  just  views  of  Mr,  Justice  Bradlet 
OS  strongly  illustrated  by  the  case  we  have  before  us  as  the  one  he 
considering.     In  this  case  the  railroad  company  required  the  drove 
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n  bU  cattlo  u  first-class  freight  unlesa  he  signed  the  contract.  He 
fore  would  have  had  to  piy  the  CDormous  Hum  of  8<i.60  per  head 
oh  animsl,  or  $113  per  ear  load,  ieetead  of  S36.  No  drover  eould 
to  ptiy  these  rates;  and  this  case  is  a  strong  illustration  of  how 
ietely  parties  are  in  the  power  of  the  railroad  companieB,  and  how 
larj  it  is  to  Stand  firmly  by  those  principles  of  law  by  which  the 
;  interests  are  protected.  The  inequality  of  the  parties,  the  com- 
m  under  which  the  customer  is  placed,  and  the  obligations  of  the 
T  la  the  public,  operate  with  full  force  to  divest  such  tranKictioo 
iitity.  The  business  of  the  common  carrier  is  mostly  concentrated 
I  haads  of  powerful  corporations,  whose  position  in  the  body  politic 
!3  them  to  control  it.  They  do  in  fact  control  it,  and  impose  such 
tions  upon  travel  and  transportation  as  they  see  fit,  which  the  pub- 
compelled  to  accept.  These  circumstances  furnish  an  additional 
lent,  if  any  were  needed,  to  show  that  the  conditions  imposed  by 
100  carriers  ought  not  to  be  adverse  (to  say  the  least)  to  the  dictates 
blic  policy  and  morality.  Contracts  of  common  carriers,  like  those 
uciaries,  giving  them  a  position  in  which  they  uan  take  an  undue 
Ltage  of  the  persons  with  whom  they  contract,  must  rest  upon  their 
:39  and  reasonableness.  It  was  for  the  reason  that  the  limitationa 
hility,  first  introduced  by  common  carriers  into  these  notices  and 
if  lading,  were  j  ust  and  reasonable,  that  the  courts  sustained  them, 
ivaa  just  and  reasonable  (hat  (hey  should  not  be  responsible  .for 
happening  by  sheer  accident  or  the  dangers  of  navigation,  that  no 
□  skill  conld  guard  against;  it  was  just  and  reasonable  that  they 
1  not  be  chargeable  for  money  or  other  valuable  articles  liable  to  be 
.  ur  damaged,  unless  apprized  of  their  character  or  value ;  it  was  jast 
easonable  that  they  should  not  bo  responsible  for  articles  liable  to 
decay,  or  for  live  animals  liable  to  get  unruly  from  fright,  and  (o< 
;  themselves  in  that  state,  when  such  articles  or  animals  became  in- 
1  without  their  fault  or  negligence.  And  when  any  of  these  just 
easonable  ezcnses  were  incorporated  into  notices  or  special  contracts 
bed  to  by  their  customers,  the  hiw  might  well  give  eficct  to  these 
uc  the  violation  of  any  important  principle,  although  modifying  the 
rules  of  responsibility  imposed  by  the  common  law.  The  improved 
of  society  and  the  better  administration  of  the  laws  had  dimin- 
the  opportunities  of  collusion  and  bad  faith  on  the  part  of  the 
r,  and  rendered  less  imperative  the  application  of  the  iron  rule- 
be  must  be  responsible  at  all  events.  Hence  the  exemptions  re- 
1  to  were  deemed  reasonable  and  proper  to  be  allowed ;  but  tho' 
sitioQ  to  allow  a  public  carrier  to  abandon  altogether  his  obligations 
:  public,  and  to  stipulate  for  exemptions  that  ore  unreasonable  and 
iper,  amounting  to  an  abdication  of  the  essential  duties  of  his  em- 
lent,  ought  never  to  be  eotertained. 

hink,  therefore,  "  that,"  to  use  the  language  of  Chief  Justice 
'IELI>,  '-  every  attempt  of  carriers  by  general  notices  or  special  con- 
to  excuse  themselves  from  responsibility  for  losses  or  damage  re- 
ig  in  any  degree  from  their  own  want  of  care  and  faithfulness,  is 
St  that  good  faith  which  the  law  requires  as  the  basts  of  all  eon- 
I  or  employments,  and  therefore  ba^ed  upon  prinoiples  and  a  policy 
li  the  law  will  not  uphold." 

It  the  learned  counsel  for  the  appellee,  in  his  able  argnmeot  in 
l'oL.XXIV.-39 
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^  or  the  compaay,  iasisted  that  the  law  rect^ised  difierent  d«g 
^ligenoe,  sod  it  was  l^itimate  for  a  oommoD  carrier  to  limit 
ty  to  lofises  or  damage  froni  all  causea  except  ^rou'n eg! i genet 
one  in  this  case  bj  espresa  contract.  I  think  an  esaniinatioi 
ithorities  will  show  that  the  distinctions  between  "gross"  di 
and  ordinary  negligence  are  too  vaguo  and  abadowy  to  be  of 
cal  importanoe  in  the  adjudication  of  questions  of  this  sort. 
i  tendency  of  judicial  opinion  is  adverse  to  any  distinction  beti 
and  ordinary  negligeooe.  In  each  case,  the  negligence,  what 
it  we  give  it,  is  failnre  to  bestow  the  care  and  ekill  which  the  i 
lemanda,  and  hence  it  is  more  strictly  acourat«  to  call  it,  sin 
tgenc«."  The  decided  preponderance  of  authority  is  in  favo 
ling  the  vague  and  uncertain  distinctions  between  the  diffe 
18  of  negligence,  and  to  hold  the  public  carrier  bound  wbeoeti 
wa  that  the  loss  or  damage  is  occasioned  by  negligence  at 
er  gross  or  ordinary ;  or,  in  other  words,  the  carrier  in  bonoi 
ty  diligence.  See  1  Smith  Lead.  Cas.  (7th  Am.  ed.)  453 ;  S 
ilment8,§671;  Wyldv.  Peekford,8  M.  &W.  4QQ;  11  Id.  1 
i.  661  ;  14  How.  4H6;  17  Wall.  383. 

n,  therefore,  of  opinion  that  the  Circuit  Court  of  Wythe  «oi 
at  err  in  giving  the  instructions  which  it  gave  the  jury,  o 
ig  those  which  it  refused  to  give,  both  sets  of  instmctions  pre: 
I  different  forms,  the  question  we  have  been  discussing,  and 
lurt  having  decided  that  the  railroad  company  cannot  by  eip 
ct  exonerate  itself  from  liability  for  loss  or  damage  occasionei 
egligence  (whether  gross  or  ordinary)  of  iu  agents,  servant 
fees. 

re  are  now  two  other  grounds  of  error  assigned  which  remai 
,iced.  First,  as  to  the  demurrer  to  the  deoUrationi  second,  i 
missibility  of  certain  evidence  offered  by  the  plaintiff'  and  ad 
'  the  court. 

to  the  first,  it  is  sufficient  to  remark,  that  a  careful  inspectioi 
claration  shows  that  eaoh  count  is  a  count  t'n  atiumptit,  am 
'  theni  t'n  tort ;  bo  that,  in  fact,  there  is  no  misjoinder  of  co 
med  by  the  counsel  for  the  plaintiff  in  error,  and  the  Circuit  C 
ght  in  overruling  the  demnrrer. 

'  next  ground  of  error  assigned  presents  a  more  serious  quest 
(luires  a  more  particular  notice.  It  is  raised  by  the  3d,  4th 
lis  of  exception  taken  by  the  defendanU,  and  presents  the  quef 
er  the  evidence  therein  set  forth  was  competent  to  go  to  the  j 
ras  proposed  by  the  plaintiff  to  prove  by  the  witness  Parish 
ird  a  negro  brakeaman,  who  was  on  the  train  with  plaintiff's  ca 
that,  had  it  not  been  for  the  brake  on  the  East  Tennessee  car, 
vould  have  run  off  with  tbeni  coming  down  the  Allegheny  mi 
'  This  remark  of  the  brakesman  was  made  before  the  accid 
Salem,  a  distance  of  forty-two  miles  from  the  scene  of  the  diia 

further  proposed,  on  the  part  of  .the  plaintiff,  to  prove,  b; 
B  Crockett,  that  he  heard  one  Burroughs,  who  was  a  section-i 
defendants'  road  embracing  the  point  where  the  accident  occui 
nt  "  he  (Burroughs)  expected  an  aocident  on  that  part  of  the 

said  accident  did  take  place "  This  conversation  took  f 
ime  after  tho  aocident  happened,  and  when  Crockett  and  the  p 
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were  coming  from  Lyocbbui^,  on  k  special  train,  back  to  the  point 
the  aocidenC;  the  said  scctloD-masler,  Barrougha,  being  on  said 
eial  tr«in  with  them. 

Phe  question  is,  whether  theae  deolaralionB  of  the  brakesman  and  see- 
■■master  were  competent  to  go  to  the  jury.  The  court  below  admitted 
evidence.  Wua  this  error  f  It  in  inBisted  that  theae  declarations 
«  admissible,  thongh  hearsay,  as  the  declaration*  of  agetitt.  It  is 
I  that,  where  the  acts  of  the  agent  will  bind  the  principal,  there  his 
larations,  ropreseDtatiouB  and  admissions  respecting  the  subject-mat- 
will  also  bind  him,  if  made  at  the  same  time  and  constituting  part  of 
Tf»  ffetta.  They  are  of  the  nature  of  original  evidenoe,  and  not  of 
TSay,  the  representation  or  statement  in  such  cases  being  the  ulti> 
ate  fact  to  be  proved,  and  not  an  admission  of  some  other  fact.  The 
ty's  own  admission,  whenever  made,  may  be  given  in  evidence  against 
i;  but  the  admission  or  declaration  of  his  agent  binds  him  on/^  when 
<  made  daring  the  continuance  of  his  agency  in  regard  to  a  transac- 
i  then  depending  el  dum/ereel  oput.  It  is  hfcause  it  is  a  verbal  act 
part  of  the  ret  gettte  that  it  is  admissible  at  all.  It  ia  to  be  observed 
t  the  rule  admitting  the  declarations  of  the  agent  is  founded  upon  the 
il  identity  of  the  a^at  and  the  principal,  and  the  declaration  of  the 
□t,  to  be  admissible,  must  be  part  of  the  ret  getlm:  1  Greenleaf, 
Ifield's  edition,  sects.  113,  114;  Story  on  Agency,  sects.  134-137. 
)ut  it  is  argued,  with  some  force,  that  these  general  rules  do  not  ap- 
to  corporations  which  do  their  business  entirely  through  agents,'  and 
t  companies  engaged  in  the  transportation  of  freight  and  passengers 
responsible  for  the  declarations  of  their  agents  and  employees, 
Dogh  whose  instrumentality  their  whole  business  is  transacted.  This 
,  striking  view  of  the  subject,  and  some  few  cases,  it  is  admitted,  may 
aund  adapting  this  view.  But  Chief  Justice  Redfield,  in  his  editicn 
.  Greenleaf,  p.  135,  sect.  114  (a)  and  notes,  has  collected  the  author- 
!,  and  says:  "la  general  such  companies  are  not  responsible  for 
declarations  or  admissions  of  any  of  their  servants  beyond  the  iuime- 
e  sphere  of  their  agency,  and  during  the  transaction  of  the  busiaess 
rhich  they  are  employed.  Thus  the  declarations  of  the  conductor  of 
lilway  train  as  to  the  mode  in  which  an  accident  occurred,  mode  after 
occurrence,  or  those  of  an  engineer  made  under  similar  circumstances, 
not  admissible."  This  is  authority  exactly  in  point.  See,  also, 
i^n  V.  MoniffOTTtery  Railroart  Co.,  26  Geo.  Ill;  Robiiivmv.  FUch- 
J  Railroad  Company,  7  Gray  92. 

n  Ltedy  y.  The  Hudton  River  Railroad  Company,  IT  New  York 
irt  of  Appeals  Reports  131,  it  was  held,  that  the  declaration  of  the 
rer  of  a  car,  after  the  car  had  stopped,  assigning  the  reason  why  he 
not  stop  the  car  and  thus  prevent  the  injury  to  the  plaintiff  while 
sing  the  street,  that  he  could  not  stop  the  car  becaoso  the  brakes 
e  out  of  order,  being  made  af^r  the  injury  was  inflicted  and  the 
iBaction  terminated,  is  not  admissible  against  the  company  in  whoso 
iloy  soch  driver  was,  it  being  mere  hearsay.  See,  also,  to  this  same 
Ct,  Moore  V.  Meacham,  10  N.  Y.  207  ;  Lane  v.  Bryant,  9  Gray  2i5. 
think,  therefore,  upon  principle  and  authority,  that  the  declarations 
;he  brakesman  and  section -master,  made  at  the  time  and  under  the 
umstances  when  made,  were  not  a  part  of  the  res  yestte,  but  mere  . 
rsay,  and  ought  to  have  been  excluded.     There  was   no  reason  why 
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le  brakesman  and  BectioD-master  should  not  have  been  eiamined  i 
itnosses,  and  their  declarations,  aot  being  made  at  such  time  and  uadi 
ich  circumstances  as  to  make  them  a  part  of  tfae  res  gettx,  vere  mei 

It  is  argued,  however,  that  the  eTidence,  if  excluded,  irould  not  hai 
langed  the  verdict  of  the  jury,  as  the  case  was  clearly  made  out  witbot 
It  is  impossible  for  thia  court  to  estimate  the  effect  which  this  ev 
moe  had  on  the  minds  of  the  jury,  and  it  would  be  going  beyond  oi 
giljmato  function  to  enter  upon  any  such  Taia  speculation. 

The  court  ctred  in  ndmittiog  the  evidence,  and  it  is  our  provipi:< 
ithout  speculating  how  the  evidence  might  have  affected  the  minds  c 
e  jury,  simply  to  declare  it  inadmissible,  and,  for  this  error  of  tt 
urt,  to  reverse  the  judgment,  and  to  remand  the  cause  to  the  said  Ci 
lit  Court,  for  a  new  trial,  to  be  had  there  in  accordance  with  tie  prii 
pies  declared  in  the  foregoing  oplniou. 
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HUPREME   COURT   OP   1LUNOI3.' 

8UPBEME  COURT   OF   KANSAS.' 

ICOUBT   OF  ERRORS   AND   APPEALS   OF    HABTLAND.* 

SUPREME   COURT   OF   PENNSYLVANIA.* 

Action.     See  Conlraet;  Fraud. 

Sticcettice  Suite/or  accruing  Damagei. — For  malpractice  by  a  pliys 
an  in  setting  a  broken  arm,  succeaaive  suits  cannot  he  brought  fro 
me  to  time,  as  damages  in  the  future  may  be  suffered,  but  the  recovei 
once  for  all,  and  may  embrace  prospective  as  well  as  acomed  dam«gei 
'owell  V.  Goodrich,  69  111. 

Agent. 

What  M  necenary  to  make  the  act  of  an  AgetU  done  viilhout  aulhori. 
ndinff  upon  hit  Principal. — To  make  the  act  of  an  agent,  done  withoi 
e  authority  of  his  principal,  binding  upon  ihe  latter,  it  b  necessary  : 
ow  that  he  subsequently  ratified  and  adopted  the  act ;  and  to  mat 
.ch  ratlGcation  and  adoption  effectual  as  against  the  principal,  it  ma 
:  shown  that  he  had  previous  knowledge  of  all  the  material  facts ;  an 

he  oBsenlod  while  ignorant  of  those  facts,  he  ia  at  liberty  to  disiffir 
e  transaction  when  informed  of  them :  Bannon  v.  Warfeld,  42  Md. 

Where  an  agent  lends  the  money  of  his  principal  upon  a  security  whic 
oves  to  be  insufficient,  the  judgment  of  such  agent  as  to  the  valaec 
e  security  at  the  time  it  was  taken  is  not  conoluslve  ;  evidence  mi 
I  introduced,  as  reflecting  on  the  question  of  the  want  of  good  fait 
d  reasonable  care  in  making  the  loan  and  taking  the  security,  to  she 

'  From  HoTi.  N.  L.  Freeman,  Reporter ;  to  appear  in  69  Illinois  Beport). 
'  From  Hon.  W.  C.  Webb,  Reporter ;  to  appear  in  15  Kansas  Reports.  . 

*  FrQiD  J.  Sba*r  Stockeit,  Eaq.,  Reporter ;  -to  app«ar  in  43  Marjland  Bcp. 

*  From  P.  Fraier  Bmitb,  E>q.,  Reporter  ;  to  appear  in  78  Pa.  Stale  Reporti- 
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the  value  of  the  security  was  very  much  loss  than  the  estimate 
d  thereot)  by  the  agent :  Id. 

oof  of  Authority. — While  it  ia  competeat  to  prove  a  parole  agency . 
u  nature  and  scope  by  the  teBtitnony  of  the  person  who  claims  to 
e  a^cnt,  nnd  to  prove  any  parol  authority  by  the  testimony  of  the 
n  nho  claims  to  possess  Huch  authority  ;  yet  it  ia  not  competent  to 
the  supposed  authority  of  an  agent,  for  the  purpose  of  binding  his 
ipl,  by  proving  what  the  supposed  agent  has  said  at  some  previous 
.  nor  is  it  competent  to  prove  a  supposed  authority  of  any  kind,  as 
st  the  person  from  whom  such  authority  is  claimed  to  have  been 
■■id,  by  proving  the  previous  statements  of  the  person,  who,  it  ia 
ii,  had  obtained  such  authority  :  Howe  JUaehine   0>.  v.  Clark,  15 

Attobnbt. 
tl»  and  £xpenie  groteing  out  of  hit  Wrong/td  Act. — Where  an  attor- 
mployed  to  transact  certain  business  for  his  client,  procures  a  third 
a  to  be  invested  with  the  legal  title  to  property  belonging  to  his 

without  any  consideration  being  paid  therefor,  sod  the  arraoge- 
serving  no  beneficial  purpose  to  his  client,  and  he  afterwards  incurs 
ise  in  costs  and  attorney's  fees  in  getting  the  legal  title  in  himself 
id  of  his  client,  he  will  have  no  legal  claim  to  be  reimbursed  or 
2d  for  such  expenses,  on  bill  for  an  account  by  his  client  against 

Sughes  Y.  ZeigUr,  69  III. 

Auction.  See  Title. 
Bailme-nt. 
ttl^t — A  ttcitritj/  for  wlwle  Debt  and  everi/part  of  it. — In  all  cases 
Ige  is  understood  to  be  a  security  for  the  whole  and  tor  every  part 
1  debt  or  engagement,  unless  it  ia  otherwise  stipulated  between  the 
!s.  If  several  things  are  pledged,  each  is  deemed  liable  for  the 
J  debt  or  other  engagement,  and  the  pledgee  may  proceed  to  sell 
,  from  time  to  time,  until  the  debt  or  other  cluim  is  completely 
arged.  If  anything  perishes  by  accident  or  casualty,  without  his 
.  he  haaa  right  over  the  residue  for  his  whole  debt  or  other  duty: 
win  V.  Bradley,  69  Ills. 

Common  Cabkier. 
hen  Liability  of  ceases,  and  that  of  Warehotaeman  aflachei. — Where 
9  have  reached  their  destination  either  in  the  night  time  or  on  a 
lay,  or  where,  for  any  other  reason,  the  consignee  is  not  ready  to 
ve  them  on  their  arrival,  and  the  carrier  puts  them  in  store,  or  in 
harge  of  competent  and  careful  servants,  ready  to  be  delivered  when 
i  for,  the  carrier's  liability  as  insurer  ceases,  and  he  will  thereafter 
ible  only  as  warehouseman,  and  if  the  goods  are  destroyed  by  fire 
:iDt  fanit  on  his  part,  he  will  not  be  responsible  :  Rolhichild  v. 
..  Gentrai  Railroad  Co.,  69  III. 

CoNBTiTUTlONAL  Law.     See  Evidence. 
oail  Option  Lawi — Delegation  of  Lrgitlativc  Piiwer — Nature  of  a 
««  lo  tell  Liqunr. — Section  1  of  the  Act  of  1874,  ch.  453.  pro- 
d  for  an  election  to  be  held  on  the  second  Tuesday  in  July  1874, 
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at  vliich  tbe  Toters  of  the  BeTera)  election  districts  in  the  counl 
named,  should  cast  hullota  "for  the  ule  of  apirituous  or  fermeu 
rL<|Uors,"  or  "against  the  sale  of  spirituous  or  fermeated  liquor 
and  directed  the  judges  of  election  should  malie  leturn  of  the  Ti 
lo  the  Judges  of  the  Cireait  Coart,  vho  should  make  procUtDstion 
the  result.  Section  2  eoaeted  that  if  it  should  be  found  b; 
returns  of  the  judges  of  election,  and  proclamatioD  of  the  judg«» 
the  Circuit  Court,  that  a  majority  of  the  Totes,  in  any  district 
either  of  the  said  counties,  *  *  *  had  been  cast  against  the  sale 
spirituous  or  fermented  liquors,  that  then  it  should  not  be  lavful 
any  person  or  persons,  or  body  corporate,  to  sell  spirituous  or  feriuen 
liqnors,  in  any  district  of  either  of  said  counties  voting  by  ft  niajo 
against  selling  the  same.  Section  3  prescribed  the  penalty 
a  violation  of  the  act;  and  section  4  provided  that  the  act  soo 
take  effect  immediately  afler  it  should  have  been  determined  b 
majority  of  the  people  in  any  one  or  more  election  districts  of 
counties  named,  whether  or  not  spirituous  or  fermented  liquors  sk 
not  be  sold,  as  before  provided  for  :  HdJ,  that  this  act  was  const 
tional  and  valid;  its  going  into  effect  and  becoming  operative,  bi 
made  to  depend  upon  the  result  of  a  popular  vote,  was  not  a  delega 
of  legislative  power  to  the  people  :  Fell  v.  The  Slate,  42  Md. 

The  legislature  has  the  undoubted  power  to  prohibit  the  salt 
Bpirttuous  or  fermented  liquors  in  any  part  of  the  state,  notnithstani 
a  party  to  be  affected  by  the  law  may  have  procured  u  license,  under 
general  license  laws  of  tbe  state,  which  has  not  yet  expired.  Sue 
license  is  in  no  sense  a  contract  made  by  the  state  with  tbe  party  li 
ing  the  license.  It  is  a  mere  permit,  subject  to  be  modified  or  annu 
at  the  pleasure  of  the  legislature,  who  have  the  power  to  change  or 
peal  the  law  under  which  the  license  was  granted :  Id. 

CoiiTEMPT.     See  Witneu. 

Contract. 

Action — Mutual  Mi$take — Retciaioa. — Governmeat  bonds  were 
posited  in  a  bank;  the  depositor  alleged  that  the  bank  bought  t 
from  him  at  par,  fraudulently  informing  him  that  there  was  no  preni 
on  them,  when  there  was,  within  the  knowledge  of  the  bank, 
depositor  sued  tbe  bank  for  the  premium  and  declared  in  the  com 
money  uounts  :  Held,  that  the  depositor  conid  not  recover  on  t 
counts :  Sankfy't  Executor*  v.  I\ret  Nat.  Bank  of  Mifflinbvrg,  78  '. 

If  the  bonds  were  purchased  by  the  bank  in  good  faith  at  pai 
though  they  wore  then  selling  in  the  market  at  a  premium,  of  w 
both  parties  were  ignorant,  the  depositor  could  not,  on  the  ervun 
mutual  mistake,  recover  the  bonds  or  the  premium  on  them  :  Id. 

The  mistake  or  ignorance  of  the  parties  as  to  the  premium  was 
of  the  essence  of  the  contract,  and  did  not  avoid  the  sale  :  Id, 

Reteittion — Contagiout  Diteaie. — D.  leased  to  M.  for  one  year  all 
arable  land  on  tbe  farm  on  which  D.  then  resided.  D.,oq  bis  part, 
to  furnish  everything  and  hoard  M.  for  the  year  at  his  house.  M. 
his  part,  was  to  pert'orm  all  the  labor  in  raising  the  crops  on  said  1 
D,  was  then  to  have  two-thirds  of  each  crop  raised  on  said  land  an( 
one-third  thereof.     At  tbe  time  said  lease  was  entered  into,  and  sn 
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itlj  thereto,  M.  wu  "inTeeled  witli  a  loktbaome,  ooDtagioni  «Dd  in- 
3U8  diaeiue,  to  wit,  nyphilis,"  which  diseue  afterwards,  and  at  the 

M.  boarded  at  the  house  of  D.,  endangered  the  li*eB  and  health  of 
id  his  family,  &o. ;  of  which  disease  D.  was  at  the  time  be  entered 
said  lease  igaorant.  In  ten  days  after  the  lease  was  entered  into, 
vben  D.  became  aware  of  said  disease,  he  refused  to  board  M.  any 
!T  at  bis  house.  M..  then  leil  the  premises  and  sued  D.  for  damages, 
ling  (at  least  on  the  triul)  as  damuges  the  value  of  the  use  of  said 

for  one  year  and  the  value  of  bis  board  for  one  year.  D.,  as  a 
ice  to  said  action,  offered  to  show  (both  by  liia  pleadings  and  evi- 
e)  that  M.  was  affected  with  said  disease;  that  be,  D  ,  whs  ignorant 
le  same  at  the  time  he  entered  into  said  lease ;  and  that  he  refused 
lard  M.  at  bis  house  because  of  said  disease,  but  the  court  excluded 
defence  :  Held,  that  this  was  error:  Dotyla*  v.  McFadia,  15  Kans. 

Damages.    See  Action. 

Deed. 

mxtj-aclion — Parol  Evidence  to  explain  a  Written  Taitrument. — On 
al  from  a  decree  reforming  a  deed  on  the  ground  of  mistake,  the 
construction  of  the  deed  is  before  the  court,  as  well  as  the  suffi- 
:j  of  the  proof  of  the  misUke  :  Fryer  t.  Patrick,  42  Md. 
.  and  wife  mortgaged  to  P.  a  lot  and  buildings,  &c.,  "  and  also  all 
tiousehold  and  kitchen  furniture  in  the  dwelling  on  said  lot,  subject 
jver  to  the  claim  of  F.  thereupon  for  the  unpaid  purchase-money  for 
portion  of  said  furniture  uow  being  delivered,"  The  construction 
lis  clause  being  in  question  upon  the  contention  of  F,  that  all  the 
Lture  in  the  house  was  subject  to  this  claim,  it  was  helif,  that  the 
at  of  F.'s  claim  could  not  be  definitely  ascertained  from  this  clause, 
eitrinsio  evidence  might  be  admitted  to  show  what  it  was  :  Id. 

Evidence.     See  A^enl ;  Deed. 

'omer  of  Ltgitlatare  over  Ralet  of. — While  a  legislature  may  not,  by 
mere  machinery  of  rules  of  evidence,  override  and  set  at  naught 
restrictions  of  the  oonstitution,  or  arbitrarily  make  conclusive  cvi- 
'e  of  a  fact  anything  which  in  the  nature  of  things  has  noconnec- 
with  that  fact  nor  reasonably  tends  to  prove  it,  yet  it  may  make  that 
:h,  according  to  the  ordinary  rules  of  experience,  reasonably  tends  to 
e  a  fact,  conclusive  evidence  of  it :  State  v.  Woodford,  15  Kans. 

Equity.     See  Highicay ;   Municipal  Corporatinnt. 

Vus/i — Unexecuted  Contract*. — A  court  of  equity  will  oiecute  a 
I  vhere  there  is  a  valuable  consideration  ;  but  if  it  be  voluntary  the 
.1  estate  must  be  put  out  of  the  settlor ;  the  question  as  to  its  validity 
ig  whether  it  was  at  first  perfectly  created  :  Carhart'»  Appeal.  78  Pa. 
D  general,  a  court  of  equity  will  not  enforce  unexecuted  voluntary 
tracts  inter  viooi.  but  will  leave  parties  to  their  remedies  at  law  :  Jd. 
'lie  simple  avowal  by  a  purchaser  ot  sheriff's  sale,  whether  mnde  at 
time  of  the  purchase  or  afterward,  that  the  purchase  was  for  another, 
1  not  support  the  allegation  of  a  trust :  Id. 
Power  signed  a  paper  stating  that  if  be  purchased  lands  about  to  be 
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1  bj  the  sheriff,  he  would  hold  them  on  specified  triuta  for  credit 
the  defendant  in  the  execution ;  after  his  purchase  of  the  land,  Ht 
ler  the  circumatancea  of  the  ease,  not  to  create  a  trust  in  Power : 

Decreeing  Cnncettation  and  Delivering  of  Inalrutnentt. — A  chancel 
I  not  always  order  an  iDstrument  to  be  delivered  up  to  be  cancel 
en  he  would  refuse  specific  performaoce  of  the  contract ;  he  f 
re  the  parties  to  their  legal  remedies  :  Stewiart'»  Appeal,  78  Pa. 
To  decree  hd  instrument  to  be  delivered  up  to  be  caocelted  ii 
Her  in  the  sound  diBcretioa  of  the  court,  and  the  power  should  i 
exercised  except  in  a  very  clear  case  :  Id, 

iVhenever  an  instrument  exists,  which  may  be  vexatioasly  or  inji 
ly  used  against  a  party,  after  the  evidence  to  impeach  it  has  Im 
,  or  which  may  throw  a  cloud  over  the  title,  and  be  cannot  imme 
ly  protect  his  right  by  any  proceedings  at  law,  equity  will  ifii 
ef  by  directing  the  instrument  to  be  delivered  up  to  be  cancelled, 
h  other  decree  as  justice  or  the  rights  of  the  party  may  require:  . 

Execution.    See  Tretpai*. 

Former  Adjudication.     See  Action. 

Fraud.     See  Limiiatitmt,  StaMe  of. 

iccouttl — Bill  0/  Review — Setllentent  between  Guardian  and  ffdi 
Vhere  an  account  is  asVed  on  the  ground  of  fraud,  it  is  not  sufficii 
:hai^  fraud  in  general  t«riDs;  particular  acta  of  fraud  should 
ed  :  Marr'i  Appeal,  78  Pa. 
i'raud  without  damage  is  do  ground  for  relief  at  law  or  in  eqnit 

i'raud  used  in  obtaining  a  decree,  being  the  principal  point  in  issi 
it  be  established  by  proof  before  the  propriety  of  the  decree  can 
estipiated  :  Id.         ' 

\.  bill  of  review  is  never  sustained  on  strict  law  against  equity  :  I 
i.  guardian  niuy  within  a  reasonable  time  be  called  to  file  and  set 
account,  although  he  may  have  made  a  settlement  with  the  ward 
arrival  at  age  :  Iil. 

Lfter  a  ward  has  arrived  at  full  age,  he  may  waive  ht«  l^al  rights 
account  and  join  bis  guardian  in  asking  fqr  his  discharge ;  and  t 
rt  has  power  to  grant  it :  Id. 

Vhere  there  was  a  settlement  with  the  ward,  and  a  release  to  1 
rdian  after  she  came  of  age,  and  on  the  joint  application  of  thew» 
her  guardian  a  decree  made  discharging  the  guardian,  the  deci 
Id  not  be  vacated  without  proof  of  some  specific  act  of  fraud  in  { 
ing  it,  or  of  some  injury  occasioned  by  it :  Id. 

Iction  cannot  arise  from,  Contract  where  Plaintiff  depend*  on  /Vnii 
'isher  sold  a  house  to  Saylor,  agreeing  to  make  good  any  loss  of  S&jl 
.  resale.  Saylor  sold  for  less  than  ho  gave.  In  an  action  agaic 
ler  for  the  difference  there  was  evidence  that  the  sale  of  Saylor  « 
naive  and  fraudulent.  In  answer  to  a  point  the  court  charged. 
%  was  any  collusion  between  Saylor  and  his  vendee  in  the  »1e,  th 
lor  "  cannot  recover  more  than  the  difference  between  a  fair  pri 
the  bouse  and  the  amount  paid  to  Fisher  :"  Iletd  to  be  error;  l 
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lad  would  prevent  Ssylor  from  mainUining  the  action :  FUher  v. 
iylor.  f8  Pa. 

Although  thero  were  no  frand  in  the  original  contract,  the  foundation 
Sailor's  right  of  action,  yet,  as  the  aale  by  him  was  a  condition  pre- 
dent,  he  wua  bound  to  sell  in  good  faith,  and  if  the  sale  was  collusive, 
vas  frsudolent  as  to  Fisher  j  it  was  as  if  there  had  been  no  sale,  and 
ere  was  no  right  of  action  :  Id. 

If  the  Bale  h&d  been  honestly  made,  althongh  for  less  than  the  market 
Jae,  Sajlor  conld  recorer  the  difference  bel#een-a  fair  value  and  the 
ic«  paid  Fisher  :'  LI. 

A  right  of  action  cannot  arise  out  of  a  frandnlent  contract,  nor  out  of 
e  fraudulent  perfonuance  of  a  condition  of  the  coatraot :  Jd. 

Fbadus,  Statute  of. 
Parol  Promite — Debt  of  Agfnt. — Where  K,  &  W  ,  by  a  parol  aprree- 
vai  with  a  certain  bank,  promise  that  if  the  bank  will  cash  a  certnin 
aft  to  be  drawn  by  and  in  the  name  of  a  certain  agent  of  theirs  upon 
L.  &  Co.,  that  said  K.  &  W  will  be  responsible  for  its  payment, 
d  afterwards  such  agent  does  draw  such  draft  and  the  said  bank  cashes 
e  tame,  and  aft«rwards  said  draft  is  dishonored  by  said  S.  L.  h.  Co, : 
eU,  that  the  bank  may  maintain  an  action  to  recover  from  said  K.  & 
.,  on  said  parol  promise,  the  amount  paid  out  od  said  draft,  with  in- 
rest:  iToAn  and  Weil  v.  Fxnt  National  Bank  of  Fort  Scoll,  15 
aoB. 

Guardian.     See  Fraud. 

HlOHWAT. 

Eneroaehment  on — Injunction — Equity  Practice. — The  Act  of  April 
!tb  16T0,  fixing  and  widening  the  line  of  Chestnut  street,  provided  that 
should  ''  not  interfere  with  any  buildings  now  erected  on  the  south  side 

that  street ;"  the  front  of  a  building  was  taken  down  and  a  new  front 
ected  on  the  line  prescribed  by  the  act ;  orootnental  columns,  pilasters, 
:,,  to  the  front  were  extended  fifteen  inches  beyond  the  line  :  Ileli/,  that 
«se  were  not  prohibited  by  the  act :  City  of  I'hiladefphia'x  Appeal., 
iPa. 

According  to  the  ordinary  course  of 
ard  on  bill  and  answer,  the  allegatio] 
itied:  Id. 

la  a  bill  for  injunction,  if  the  question  is  doubtful,  it  is  decisive 
;aiD3t  the  injunction;  chaocery  will  not  decree  an  injunction  except 
.  a  clear  case  of  the  invasion  of  a  public  or  private  right :  Id. 

No  usage,  however  long  continued,  will  justify  an  encroachment  upon 
highway;  but  such  encroachment,  to  be  remedied  by  injunction,  must 
!  really  an  obstruction  to  the  free  use  of  the  highway  :  Id. 

HUSBAM}   AND  WiFE. 

Vatlditi/  of  Aifreementt  between — Standard  of  Proof  ia  tuck  catei — 
iiTtlen  of  Proof— Invalid  Gift  from  Hutband  to  W'l/e-— Where  nr  tides 
r  household  furniture  were  purchased  by  a  husband  in  pursuance  of 
n  antecedent  agreement  with  his  wife,  that  he  should  advance  the 
lonej,  aud  she  would  reimburse  him.  which  she  afterwards  did,  it  was 
Ifl'i :  1st.  Th'-(  agreements  of  this  kind  between  husband  and  wife. 
Vol.  XSIV. — 10 
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D  ihe  tuUer  Viaa  a  separate  estote,  are  ralid  sqiI  binding  upon  I 
ies  i  mid  it'  hon&Jiiie,  and  conBUiiiuated,  ihe  property  puwhawt 
I  agency  becomes  the  ^oode  of  the  wife.  2d.  Thut  no  higher  eci 
of  proof  of  such  agreetDeotB  is  required  than  in  other  civil  cisei 
londerance  of  evidence  being  all  that  is  neceisary.  3d.  That  ii 
ID  by  the  wife  to  recover  damages  for  the  illegal  aeizare  and  salt 
urticlea  of  furniture,  under  an. eseeutlon  against  her  husband, 
len  of  proof  vae  on  her  to  show  that  they  were  her  separate 
y  when  so  seized  and^ld  :  Myeri  el  al.  t.  -Kinff,  43  Md. 
gift  from  a  husband,  who  is  insolvent,  to  hia  wife,  is  in  prejai 
lie  rights  of  his  subsistiag  creditors,  and  the  wife  cbq  acquire 
I  title  to  the  same :  Id. 

Infant.     See  Mitnomer. 
Justice  OF  THE  Peace.     See  Tre$pcut. 
Limitations,  Statute  of. 
ctions  on  ground  of  Fraud —  What  is  included  tinder — Pleadini 
.  18  of  the  code,  which  provides,  among  other  things,  that  "  an 
for  relief  on  the  ground  of  fraud,"  can  only  be  brought  within 
a  after  the  oituso  of  action  shall  have  accrued,  and  that  "  the  ci 
ction  in  such  case  ah&ll  not  be  deemed  to  have  accrued  until 
)very  of  the  fraud,"  applies  to  actions  for  damages  founded  n 
d,  as  well   as  to  actions  for  equitable   relief  founded  upon  fra 
ny  v.  Whillenhall,  15  Kana. 

'here  the  petition  in  sueh  a  case  shows  upon  its  face  that  the  fri 
I  which  the  cause  of  action  is  founded  was  consammated  more  1 
years  before  the  commencement  of  the  action,  the  plaintiff  n 
ler  set  forth  in  his  petition  that  be  did  not  discover  the  fraud  « 
in  less  than  two  years  before  the  commencement  of  the  nctioi 
petition  will  be  held  defective  on  demurrer  :  Id, 

License.     See  ConniHutional  Law. 
Local  Option.     See  Constitutional  Law. 
Malicious   Prosecution. 
oeeial  Damages — Must  be  declared  for — The  declaration   in 
in   tor  malicious  arrest  was  general  j  under  it  only  such  gen 
ages  as  the  law  presumes  would  follow   from  the  arrest  could 
vered  :  Sumfield  et  al  V.  PhilUpK,  78  Pa. 
:>  recover  special  damages  the  declaration  should  set  out  with 
arity  the  causes  which  produced  (hem  :  Id. 
Tidence  of  special  damages  can  be  given  only  where  they  have  t 
erly  averred  in  the  declaration  :  Id. 

I  an  action  for  malicious  arrest,  under  the  Act  of  July  12th  If 
10  plaintiff,  who  was  a  merchant,  the  court  allowed  a  witness  ti 
d,  "  in  what  manner  the  plaintiff  was  injured  in  credit  and  circ 
;eB  and  to  what  eitent :"  Beld  to  be  error ;  Id. 
xemplary  or  Punitive  Damages —  Wint  of  Probable  Cause. — In 
in  for  malicious  prosecution,  the  plaintiff  is  entitled  to  recover,  i 
lar  that  the  defendant  instituted,  or  caused  to  be  instituted, 
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roeecation  under  which  the  former  waa  arrested,  malicionnly  and  with- 
iC  probable  cause,  and  that  uid  prosecution  nas  terminated  by  ths 
charge  of  the  plaintiff  before  the  institution  of  bis  action  :  Me  Wtl- 
inu  T.  Hoban,  42  Md. 

If,  in  HD  action  for  mnliciouB  proeecution,  the  jury  find  for  the  plain- 
I,  they  are  at  liberty  to  take  into  considention  all  the  circumstancea 
'the  case, and  to  award  auoh  damages  as  will  not  ouly  compensate  the 
iJDliff  for  the  wrong  and  indignity  be  Los  sustained  in  coDsequence 
'  the  defendant's  wrongful  act,  but  may  alao  award  exemplary  or 
iDitive  damages  as  a  puoishmeDt  U>  the  defendant  for  auch  act :  Id 
Id  an  action  for  malicious  prosecution,  the  court  may  properly  In- 
nict  the  jury,  that  if  they  find  that  there  were  no  circumstances  COD- 
'Cted  with  the  trausactioa  out  of  which  the  prosecution  arose,  which 
laid  warrant  a  reasonable,  diapaeaionate  man  in  believing  the  plaintiff 
have  been  guilty  of  the  oharge  made  against  hira,  and  in  undertaking 
ch  prosecution  from  publio  motives,  then  there  was  no  probable  cause 
r  the  prosecution,  and  the  jury  may  infer,  in  the  absence  of  sufficient 
twf  to  satisfy  tbem  to  the  contrary,  that  such  prosecution  was  mali- 
raa  in  law  :  Id. 

Mastke  and  Seevant. 
Liability  of  Matter  for  injury  to  Servant — Duty  of  Matter  tofamith 
oper  Machinery,  drc. — It  is  the  doty  of  every  employer  to  exercise  rea- 
nablo  care  in  providing  his  laborers  with  safe  machinery,  suitable  tools 
d  appliances,  adapted  to  the  uses  for  which  they  are  designed  :  MuUan 
Philadelphia  and  Southern  M<i\l  Steamthip  Co.,  78  Pa, 
Where  a  master  places  the  entire  charge  of  his  business,  or  a  distinct 
anch  of  it,  in  the  hands  of  an  agent,  exercising  no  discretion  and  no 
ersight,  the  neglect  by  the  agent  of  ordinary  oare  in  supplying  and 
lintaining  suitable  instrumentalities,  is  a  breach  of  duty  for  which  the 
ister  is  liable :  Id. 

The  risk  which  a  laborer  assumes  of  injury  from  the  neglect  of  his 
llow,  is  when  they  are  co-operating  in  the  same  business,  so  that  he 
lOws  that  the  employment  is  one  of  the  incidents  of  their  common 
fvice  :  Id. 

The  plaintiff  was  engaged  as  a  laborer,  under  a  stevedore  employed  by 
e  ship-owner,  in  unloading  a  vessel ;  the  rope  by  which  the  load  was 
ised  was  one  that  had  been  spliced  by  the  mate  before  the  arrival  of 
e  vessel  at  port,  and  was  used  as  a  "  single  fall,"  which  was  more  liable 
part  timn  a  "  double  fall."  Whilst  raising  a  cask,  the  rope  parted  at 
e  splice,  the  cask  fell  and  injured  the  plaintiff.  Whether  the  steve- 
re  was  a  fellow-workman  of  the  plaintiff,  and  whether  the  negligence 
the  mate  in  splicing  the  rope  was  a  risk  assumed  by  the  plaintiff, 
■K,  under  the  circumstances,  for  the  jury  :  Id. 

It  was  proper  for  plaintiff  to  ask  of  a  witness  if,  at  or  immediately 
ter  the  accident,  he  heard  the  stevedore  say  anything  concerning  the 
pe  or  its  inBuffiotency  :  Id. 

MiSNOMEB. 

Party  lerved  by  wronff  Name,  though  an  Infant,  bound  by. — Where 
f.  real  party  in  interest  and  the  one  intended  In  be  sued  is  HCtmilty 
ned  Kith  process  in  the  cause,  even  though  under  a  wrong  name,  he 
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must  take  advantage  of  tho  misnomer  by  plea  in  abatement  in  Bacb  si 
and  if  he  does  not  he  will  be  concladed  by  the  judgment  or  decree  [ 
dered,  the  same  as  if  he  were  described  by  bia  true  name.  And  i 
rule  applies  as  well  to  infant  as  adult  defendants  :  Fond  v-  Ennit, 

Municipal  Corporation. 

JKth  and  control  of  Streets — Eminent  Domain — Tnter/erenee  of  O. 
of  Equity. — The  corporate  authorities  of  a  city  bold  the  public  stn 
ID  trust  Ibr  the  use  of  the  public.  Where  the  municipality  posse 
the  fee  in  sucb  streets,  although  in  trust  for  public  uses,  it  may  m; 
tain  ejectment  against  any  one  who  wrongfully  intrudes  upon,  or  oc 
pies,  or  detains  the  property.  Where  the  adjoining  proprietor  reta 
the  fee,  the  rigbt  to  the  possession,  use  and  control  of  the  street  by 
municipality  is  regarded  as  a  legal  and  not  a  mere  equitable  rig 
aV^  of  Chicago  r.  Wright,  69  III. 

Equity  hns  no  power  to  enjoin  the  exercise  of  tbe  police  powers  gi' 
by  law  to  the  officers  of  a  municipal  corporation,  so  as  to  prevent  gi 
officers  from  preserving  the  public  peace,  and  from  keeping  a  pal 
street  open  to  public  use.  The  court  has  no  jurisdiction  to  interl 
with  the  public  duties  of  any  of  the  depHrtmenta  of  the  goTemment, 
override  the  policy  of  the  state :  Id, 

Where  a  court  of  equity,  by  decree,  stayed  the  hands  of  tbe  corpot 
authorities  of  a  city  and  the  police  power,  to  enable  a  party  to  t 
fbreible  possession  of  a  public  street,  and  provided  that  atler  he  I 
closed  up  the  same  the  city  should  be  forever  enjoined  from  openisg 
attempting  to  open  the  same,  for  public  use,  it  was  held  U>  be  an  un* 
rnntable  attempt  to  interfere  with  tbe  exercise  of  the  right  of  emia 
domain,  on  the  part  of  the  city,  which  was  a  polilioal  question  of  expt 
ency,  and  not  a  Judicial  one  :  Id. 

Neolioencx.  See  Matter  and  Servant. 
Rvle  at  to  comparative. — The  rule  adhered  to  by  this  court  is,  t 
negligence  in  the  plaiutifT  which  may  have  contributed  to  the  ioji 
will  not  prevent  a,  recovery,  when  it  is  slight  as  compared  with  the  d 
ligence  of  the  defendant.  An  instruction  thai  the  jury  may  End 
the  plaintiff,  unless  his  negligence  was  equal  to  or  greater  than  that 
defendant,  is  not  tbe  law,  and  therefore  erroneous  :  JUinoia  Central  R' 
road  Co.  V.  Benton,  69  III 

OFFICER.      See    Tre^att 
Partnership. 

LiallUty  of  Firm  for  'Rirt  of  one  Fartner. — Tbe  rule  is,  that  pnrln. 
are  liable  in  toUdo  for  the  torls  of  one,  if  tbo  tort  is  committed  by  h 
as  a  partner,  and  in  the  course  of  the  partnership  business  :  Loomii 
Barker,  €9  III. 

Share  in  Frofttt,  when  part  of  Commentation,  dot*  not  create. — 1 
fact  that  a  party  selling  goods,  &c.,  is  to  receive  a  portion  of  the  i 
profits  on  sales,  does  not  make  him  a  partner  with  the  owner,  if  tlicji 
given  merely  as  a  part  of  his  compensation  :  Burton  v.  Goodspeed, 
111. 
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Separate  luuet  I'n  Aclion  for  Accoa-at — Datiet  of  Partnert  to  each 
rr. — In  an  action  brought  by  one  partner  ngainit  hb  oo-partoer  for 
accounting  in  which  tbo  unsner,  while  aduiittiog  the  partnership, 
lies  the  terms  as  alleged  in  the  petition,  and,  us  &  second  defence,, 
ima  damage!  for  certain  breaches  by  the  plaintiff  of  the  partnership 
itract,  it  is  not  error  for  the  court  to  submit  to  one  jury  the  ques- 
a  of  the  terms  and  duration  of  the  partnership,  then  to  refer  to  a 
eree  to  state  and  report  the  account  between  the  partners,  and  finully 
submit  to  a  second  jury  the  clainia  for  damages:  Carltn  v.  D"tiegua, 
Kang. 

^  petition  in  an  action  by  one  partner  against  another,  which  alleges 
1  partnership,  gives  a  copy  of  the  written  contract  therefjr,  alleges 
t  tlie  plaintiff  at  the  outset  paid  in  a  certain  specified  amount,  that 
partnership  was  terminated,  and  that  during  its  existence  pluinliff 
1  paid  OQ  account  of  debts  and  expenses  a  large  sum,  ond  that  upon 
etllement  of  the  partnership  accounts,  which  the  plaintiff  had  vainly 
ght,  a  large  sum  would  be  found  duo  the  plaintiff,  and  which  shows 
t  the  partnership  owned  a  large  number  of  chattels  and  involved  a 
ies  of  transactions,  states  a  cause  of  action  and  must  be  held  good  as 
last  any  objection  that  can  be  raised  by  demurrer,  notwithstanding 
loes  not  in  terms  allege  that  defendant  had  possession  of  any  of  the 
tacrship  property,  or  that  he  had  any  accounts  to  render  :  Id. 
rhe  obligation  of  one  partner  to  -another  in  the  management  of  the 
taersbip  business  is  the  exercise  of  good  faith  and  of  ordinary  care 
1  pradence,  and  if  loss  happens  through  the  ordinary  negligence  of 
artoer,  he  must  bear  the  loss  :  Id. 

Removal  of  Causes. 
ftoy  of  Proceeding  daring  pendency  of  Motion  for — Oa/h  not  made 
partif. — Where  an  application  of  the  plaintiff  is  pending  in  a  district 
Tt  of  the  state,  to  remove  the  action  into  the  United  States  Circuit 
irt,  and  the  hearing  of  the  application  is  set  by  the  court  for  a  par- 
ilar  day  in  the  future,  it  is  error  for  the  court  to  allow  the  defendant, 
ire  that  day  arrives,  and  in  the  absence  of  the  plaintiff  and  his 
imcys,  and  without  any  notice  to  them,  to  take  judgment  against  iho 
iDtiff,  although,  upon  the  pleadings,  the  defendant  is  entitled  to  just 
h  a  judgment  as  he  obtained.  But  where  said  application  is  defec- 
s,  and  ouf[ht  to  he  overruled,  and  is  eventually  overruled,  and  where 
plaintiff,  who  is  in  default  for  want  of  a  reply,  afterwards  moves 
court  to  vacate  said  judgment,  but  does  not  offer  tii  file  a  reply,  and 
tea  no  such  showing  oa  would  entitle  hiin  to  file  a  reply,  and  where 
judgment  is  correct  upon  the  pleadings  in  the  absence  of  a  reply, 
the  court  overrules  the  motion  to  vacate  the  judgment;  Be/d,  that 
error  of  the  court  in  rendering  the  judgment  is  now  immaterial,  and 
refore  the  judgment  will  not  be  disturbed  :    Cooper  v.  Condon  et  al., 

Vhere  an  application,  under  the  Act  of  Congress  of  May  2d  1867 
lited  States  at  Large  559).  is  made  by  the  plaintiff,  to  remove  an 
on  from  a  district  court  of  the  stat«  to  the  United  States  Circuit 
irC, and  the  plaintiff  himself  does  not '■  make  and  file  "  any  affidavit, 
ii  there  any  reason  given  why  he  does  not  do  so)  but  his  attorney 
i  agent  makes  and  files  the  affidavit  to  sustain  said  application,  and 
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tates  theniia  that  the  attorney  and  agent,  aad  not  the  plaintiff,  " 
eason  to  and  does  believe"  that  the  plaintiff  cannot  obtain  jiutid 
Itch  Btate  court,  &o. :  Held,  that  the  application  ib  not  founded  i 
sufficient  affidavit.     The  plaintiff  himself  should  make  the  affidaTil: 

Sale. 

Warranty — Retcistion — Fraud — Evidence — Return  of  the  Good 
'he  defendant  sold  plaintiff  a  horse,  warrantiag  it  sound,  the  eyes  b< 
len  sore  :  evidence  of  the  condition  of  the  ejcs  a  year  afterwards 
dnitsBJble  for  the  purpose  of  shoning  that  the  disesee  was  not  lempor 
ut  permanent :  Fret/man  v.  Kneckl,  78  Pa. 

Evidence  of  the  condition  of  the  eyes  a  year  after  the  sale  wi« 
imisaible  per  te  to  show  that  they  were  diseased  at  the  time  of 
lie;  it  should  not  have  been  received  without  evidence  to  show  » 
SB  their  condition  during  the  intermediate  time  :  Id. 

The  plaiotiff,  alleging  that  the  warranty  had  been  broken,  returned 
orse,  the  defendaot  refused  to  receive  it,  and  it  was  sold  as  a  strtj 
bout  the  price  plaintiff  paid :  Held,  that  evidence  of  these  facts 
Imissible  :  Id. 

The  horse  or  its  value  vas  the  property  of  the  plaintiff,  and  the 
mdant  might  show  the  price  for  which  it  was  sold  aa  a  stray,  as  evidt 
r  the  valne  at  the  sale  to  the  plaintiff :  Id. 

If  the  defendant  was  guilty  of  fraud  in  the  sale  and  warranty  of 
orse,  the  plaintiff  might  rescind,  and,  on  returning  or  offering  to  ret 
,  recover  back  the  price  paid  in  case  for  deceit,  or  in  assumpait  or  < 
ir  the  fraudulent  warranty  :  Id. 

If  there  were  no  fraud  the  plaintiff  could  not  rescind  the  contract 
reach  of  warranty  and  return  the  hoTBe  without  defendant's  coaGc 

He  might  sue  either  in  case  or  assumpsit  for  breach  of  warrai 
id  the  measarc  of  damages  would  be,  not  the  consideration,  bnt 
ifference  between  the  actual  value  and  the  value,  if  Bound,  with  in 
It  from  the  sale  :  Id. 

Where  there  is  a  warranty  and  no  fraud  or  agreement  to  return, 
indec  cannot  rescind  the  contract  after  it  has  been  executed  ;  his  ( 
imedy  is  on  the  warranty  :  Id. 

Set-off. 
Unliqvidalr.d  7)amage*.—la  this  state  any  oanse  of  action  am 
Otn  contract,  whether  it  be  for  a  liquidated  demand  or  for  unliquidi 
images,  may  constitute  a  set-off,  and  be  pleaded  as  such  in  any  sc 
unded  upon  contract,  whether  such  action  be  for  a  liquidated  dem 
'  fur  unliquidated  damages ;  Stevens  v.  Able,  15  Kans. 

Statute. 

l/ge  of  TForrf  in  tame  tente  m  Different  S(a(u(M.— Whenever  a  le 
ture  has  used  a  word  in  a,  statute  in  one  sense  and  with  one  meiiiii 
id  subsequently  uses  the  same  word  in  legislation  on  the  same  sub) 
atter,  it  will  be  understood  as  using  it  ia  the  same  sense,  unless  tl 
)  something  in  the  conteit  or  the  nature  of  things  to  indicate  thi 
tended  a  different  meaning  thereby  ;  State  v  Woodford,  15  Kans. 
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Title. 
Penoiial  iVoperty.— Davis  deposited  ft  piano  for  ■torage  with  Kirby, 
ID  bought  and  sold  second-haad  fumitare  at  auction  and  received  goods 

stor^;  Kirby  had  the  piano  sold  at  an  auction  store;  Quinn 
ught  it  bim&Jide  at  a  fair  sale,  without  IcDowing  who  waa  it«  owner  : 
•^,  that  Davis  could  recover  the  piano  from  Quion  :   Quinn  y.  DavU, 

Pa. 

The  owner  of  a  chattel  cannot,  apart  from  legal  process,  be  divested 
hJB  title  to  it,  except  through  some  unlawful  or  improvident  act  of  hia 
D.  The  transfer  of  possession  to  another  without  more  is  not  such 
::  Id. 

The  transfer  most  be  accompanied  by  something  indicating  in  the  cus- 
lian  a  right  of  property  or  power  of  alienation;  there  must  be  proof 
language  or  conduct  at  least  equivocal :  Id. 

Trespass. 
Officer — Exeeulion  Jrotn  JvMtice  of  the  Peace. — An  execution  which 
;ites  a  judgment  only  against  B  ,  end  is  issued  upon  a  judgment  only 
linst  B  ,  is  no  protection  to  an  officer  in  levying  upon  the  property  of 
,  although  it  oommands  him  to  seize  the  property  of  A. :  The  wUum 
'»n  Ormpany  v.  Sumphrey,  15  Kans 

If  a  claim  sued  on  before  a  justice  of  the  peace  is  a  claim  against  a 
rporation,  service  made  upon  and  defence  made  by  the  corporation, 
d  judgment  in  fact  rendered  against  the  corporation,  such  proceedings 
II  not  be  vitiated  by  a  mere  mis-recitation  of  the  name  of  the  corpora- 
n:  Id. 

Great  allowance  must  be  made  in  the  proceediogs  of  justices  of  the 
ICC  for  their  ignorance  of  legal  phraseology  and  their  want  of  famili- 
ty  with  the  requirements  of  judicial  proceedings,  and  if  from  the 
»rd  can  be  gathered  what  the  magistrate  intended  to  do  and  decide, 
i  there  is  that  which,  howeTcr  irregularly  and  inartificially  prepared, 
I  be  construed  into  an  expression  of  that  intention,  the  record  will  he 
held  as  a  sufficient  record  of  the  intended  act  and  decision  :  Jd. 
Trusts.  See  Equity. 
Witness. 
Ormpttency — Agmt — Death  of  Agent — Determination  of  Coinpe- 
icy. — Where  a  firm  through  an  agent  enters  into  a  contract,  the  person 
th  whom  the  contract  is  made,  on  his  suit  against  the  firm  for  a  breach 
the  contract,  is  a  competent  witness,  altbongh  the  agent  bo  dead  : 
:t  of  1868,  ch.  116  ;  Spencer  v.  Trafford,  42  Md. 
A  firm  through  its  agent  L.  S.  entered  into  a  contract  with  T,,  who 
ti  for  a  broach  of  the  contract.  At  the  trial  T,,  tbe  plaintiff,  testified 
at  L,  S.  was  dead.  Thereupon  the  defendant  offered  to  prove  by  II. 
.one  of  the  defendants,  that  L.  S.  was  a  member  of  the  firm  and  bene- 
itll;  interested  in  the  contract,  for  the  purpose  of  impeaching  T.'s 
mpeteney  as  a  witness :  Act  of  1868,  oh.  116.  The  plaintiff  objected 
the  ground  that  H.  S.  was  not  a  competent  witness  :  Held,  that  H. 
WM  a  compet«nt  witness  to  prove  that  L.  8.  was  a  member  of  the 
m:  Id. 

In  civil  cases,  where  the  qnestinn  of  the  competency  of  a  witness  is 
le  of  fact,  the  court  can  refer  the  question  to  the  jury :  Id. 
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Rvie  falna  in  «no,  ttc. — Province  of  Jvry  as  to  Credibilify. — ' 
lurt  below  inBtruct«d  the  jur;  bs  follows :  *'  If  you  aliould  be  taun 
at  any  witnefa  in  this  case  has  wilfully  aod  corruptly  testified  faie 

any  material  fact,  then  it  is  your  duly  to  disregard  ihe  whole  of 
Btimony  of  such  witness :"  Held,  that  such  instructioa  is  enonei 
though  supported  by  the  decision  made  in  the  case  of  the  Sial. 
'amptellf  S  Knns.  488,  and  other  cases  following  that  case ;  bIko  B 
at  it  is  the  province  of  the  jury  to  determine  the  credibility  of  ' 
«se3  and  the  weight  of  their  teaCimotiy ;  tbat  where  any  witness 
Btified  wilfully,  corruptly  and  falsely,  to  any  material  fact,  it  k 
ovioce  of  the  jury  to  determine  how  much,  or  whether  the  whole 
a  testimony  should  be  dbregarded,  and  that  no  inSexible  rule  of 
ould  be  interposed  between  the  witness  and  ihe  jury  conimaoding 
iry  to  take  all  or  to  exclude  all  of  his  testimony:  Shel/enlar^ti 
a/us,  15  Knna. 

Control  of  Court  over  Pretence  of — Exclusion,  of  Testimony  for  J 
nduct — Rights  of  Parly — Contempt. — Where  the  court  makes  an  ot 
:cluding  from  the  court  room  during  the  trial  all  witnesses  except  si 
itness  as  may  at  any  time  be  called  in  for  esamination,  it  is  the  d 

all  witnesHes  to  obey  auoh  order,  and  any  person  violating  the  or 
ay  be  puoished  therefor.  But  where  a  witness  does  violate  theori 
is  error  for  the  court  to  exclude  his  testimony  simply  because  of  s\ 
olation,  over  the  ohjectioos  and  exceptions  of  an  innocent  party  to 
so  who  desires  to  examine  the  witness  ;  Da.i-mport  v.  Ogg,  15  Kai 
The  testimony  of  the  witness  should  be  received  in  such  a  case  i 
ould  go  to  the  jury,  but  the  conduct  of  the  witness  may  aUobe8h< 

the  jury  for  the  purpose  of  affecting  his  credibility  :  Jd. 

Where  there  is  nothing  in  tho  record  tending  to  show  that  the  ps 
isiring  to  examine  the  witness  participated  in  the  guilt  of  the  wiini 
will  be  presumed  by  the  Supreme  Court  that  such  party  was  in 
nt:  Id. 

Where  the  testimony  of  a  witness  is  excluded  because  it  is  suppo 
at  tho  witness  is  incompetent,  it  will  be  presumed,  in  the  absence 
ything  to  tho  contrary,  by  the  Supreme  Court,  if  the  witness  is  foi 

be  competent,  that  the  party  offering  him  was  prejudiced  by  the 
iision,  although  the  testimony  of  the  witness  may  not  be  set  out  in 
cord.  The  rule  seems  to  he  this:  Where  ihe  court  below  ex clu 
idenco  because  the  evidence  and  not  tho  witness  is  supposed  to  be 
mpe tent,  the  record  must  contain  tho  evidence  sought  to  bo  introdut 

that  the  appellate  court  may  see  whether  it  is  competent  or  not ; 
lerc  the  court  below  excludes  the  witness  because  the  witness  and 
s  evidence  is  supposed  to  be  incompetent,  then  all  that  is  nccessan 
Lt  in  the  record  is  enough  to  show  whether  the  witness  is  compel 

not:  M. 

And  where  the  competency  of  a  witness  is  objected  to  for  aoy  [ 
lular  reason  it  will  be  presumed  by  the  Supreme  Court,  unless 
ntrary  .ippears,  that,  no  other  ground  for  his  exolnsion  exists;  ' 
:ncc  all  that  is  necessary  in  snch  a  case  for  the  record  to  contain 
ouph  to  show  whether  the  particalar  teasoQ  given  for  the  exclusioi 
fficient  or  not :  Id. 
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VII.  Partnerthip   Rtalty  in  it$  relation  to   the   Statute   of 

luds. 

Dpon  tbe  question  when  and  how  far  partnership  realty  is  to  be 

;arded  aa  personalty,  see  Sugden  on  Vendors,  8th  Am.  ed.,  Per- 

s's  notes  498-9,  cum  notis  ;  1  Amer.  Lead.  Cases,  5th  ed.,  592 

4);  1  Tndor's  Leading  Cases  in  Mercantile  and  Maritime  Law, 

Am.  ed.,  525 ;  Fox's  Digest  of  Partnership  Law,  tit.  "  Real 
ate;"  Collyer  on  Partnership,  Perkins's  ed.,  §§  133-157,  and 
es.  For  a  series  of  propositions  on  this  point,  see  Bird  v.  Mor- 
m,  12  Wis.  152;  also  Bissett  on  Partner.  (Am.  ed.  1847)  *56. 
to  the  hearing  of  the  Statute  of  Frauds,  see  Story  on  Partner- 
p,  5th  ed.,  §  89,  and  note.  In  Agate  v.  Gignoux,  1  Robert.  278, 
ras  decided  that  a  lease  owned  by  a  partnership,  though  in  equity 
night  be-personalty  for  partnership  purposes,  must  be  transferred 
writing  under  the  Statute  of  Frauds.  In  Black  v.  Black,  15 
0. 445,  it  was  said  that  equity  does  not  transmute  land  held  by  a 
rtnership  into  personalty,  but  only  treats  it  as  such  for  the  pur- 
!e  of  adjusting  the  rights  of  tbe  parties  between  themselves  and 
reUtion  to  the  firm-creditors.  Aa  to  strangers,  the  land  was  aaid 
be  realty,  and  a  contract  concerning  it  to  be  within  the  Statute 

Frauds.  See  Wheatly  v.  Calhoun,  12  Leigh  272,  and  Le 
vre'i  Appeal,  69  Penn.  St.  125,  to  the  same  effect.  In  Smith 
Bnrnham,  3  Sumn.  458,  a  contract  of  partnership  to  buy  and 
i  was  said  to  be  within  the  Statute  of  Frauds,  See  Thorn  v. 
foi,  XX[V.— *l  (3S1) 
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rXoffl,  11  lows  147 ;  Qray  v.  Palmer,  9  Cal.  6S9 ;  Benley 
Brown,  1  Stew.  144 ;  Clancy  v.  Oatne,  2  Dev.  Eq.  863.  . 
PUta  y.  Waugh,  4  Ma^.  426,  the  law-mercbant  as  to  partDershipv 
said  not  to  extend  to  speculation  in  land,  and  that  by  the  Statu 
of  Frauds  no  man  ia  chargeable  on  any  contract  conceruiDg  t 
sale  of  land,  but  on  some  memorandum  in  writing,  &c.  Id  Bi 
lard  V.  Bond,  32  Vt.  858,  explaining  and  distinguishing  Hodgtt 
Green,  28  Vt.  860,  the  plaintiff  and  defendant  had  agreed,  1 
parol,  that  the  former  should  convey  to  the  latter  certain  kn 
and  that  if  within  a  year  the  pluntiff  could  find  a  better  pi 
chaser,  the  defendant  should  convey  to  such  purchaser  the  la: 
and  should  share  the  profit  with  the  plaintiff;  the  plaintiff  cc 
veyed  to  the  defendant,  and  found  a  better  purchaser  within  t 
year ;  the  defendant  refused  to  convey  to  the  latter,  and  the  Si 
tute  of  Frauds  was  held  a  good  defence. 

In  Kidd  v.  Carson,  33  Md.  37,  the  plaintiff  conveyed  land  to  t 
defendant,  who  by  parol  agreed  to  sell  and  credit  the  profit  U 
subsisting  indebtedness  of  the  plaintiff's  to  him;  the  Statute 
Frauds  held  to  apply.  In  Benderton  v.  Hudton,  1  Munf.  51 
the  plaintiff  claimed  to  be  a  partner  in  a  purchase  of  land  ma 
by  the  defendant,  but  only  proved  parol  acknowledgments  subi 
quent  to  the  alleged  agreement  of  partnership ;  the  Statute 
Frauds  was  held  to  apply- 

Partnership  contracts  in  land  are  within  the  Statute  of  Frau< 
and  must  bo  evidenced  by  writing:  Bird  v.  Morriion,  12  W 
152,  where  the  point  is  fully  treated ;  Benton  v.  Robert*,  4  I 
Ann.  216 ;  Qant  v.  Qant,  6  Id.  678 ;  Pecot  Co.  v.  Armti 
Bros.,  21  Id.  667  ;  Rowland  v.  Boozer,  10  Ala.  694.  In  Li 
icott  V.  Melntire,  15  Me.  203,  one  who  had  an  interest  in  Is 
procured  it  to  be  conveyed  to  another,  who  verbally  promised 
sell  and  pay  over  the  proceeds  of  sale :  Held,  that  the  Statute 
Frauds  was  no  bar  to  an  action  for  such  proceeds.  See  Leslie 
RoMon,  39  Miss.  368  ;  Runnell  v.  TaintOT,  4  Conn.  568 ;  Tro 
bridge  v.  Wetherbee,  11  Allen  361.  In  Bruce  v.  Haatingt,  41  ^ 
380,  an  agreement  was  to  sell  a  farm  and  divide  the  profits,  ai 
the  Statute  of  Frauds  was  held  no  bar  to  an  action  for  a  share 
the  profits.  Keither  the  plaintiff  nor  the  defendant  took  the  ti 
in  their  own  names,  but  bad  the  deed  made  directly  from  t 
original  owners  to  the  vendees.  In  Watkins  v.  Gilkerttm,  10  Tt 
340,  citing  5  Id.  512,  a  contract  to  procure  land-certificates  a 
patents  in  consideration  of  part  of  the  land,  held  not  to  be  witli 
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le  Statute  of  Franks.  See  Miaer  t.  Bobertt,  18  Tex.  19.  In 
'rice  T.  Sturffis,  44  Cal.  594,  a  promise  by  one  vho  haa  received 

conveyance  of  land  to  pay  so  mnch  oat  of  the  first  proceeds 
"  sale  is  not  within  the  Statute  of  Frauds,  "  being  not  for  the 
)uve7ance  of  land,  but  for  the  payment  of  a  certain'  Hum  of 
loneyuponthe  happeningof  a  certain  event"  Besideethe  refer- 
ices  given  at  the  beginning  of  this  paper,  see,  on  the  general 
ibject  of  partnerahip  realty,  Bispham  on  Equity,  g|  511-13 ;  Fog- 
t'»  Appeal  (Supreme  Court  of  Fenosylvanla),  13  Amer.  Law 
;eg.  N.  S.  300,  and  note. 

Vm.  ^010  far  Contractt  relating  to  ikr.  Produce  of  Land  are 
lihin  the  Statute  of  Fraudi. 

"The  sale  of  emblements,"  says  Mr.  Leake  (Elements  of  the 
awof  Contracts  133-4),  "or  the  annual  growing  crops  sown  by 
le  tenant  of  land  (see  Co.  Litt.  55  a,  h;  Williams  Ex.,  5th 
i.,  I860),  is  not  considered  as  a  contract  concerning  an  interest 
I  the  land  for  the  purpose  of  the  statute:  1  Wms.  Saund.  277  b, 
,  (/).     An  agreement  for  the  sale  of  a  growing  crop  of  potatoes 

not  a  contract  for  an  interest  in  land  within  the  4th  sect,  of  the 
Atnte :  £van»  v.  Roberts,  5  B.  &  0.  829 ;  Sainsbury  v.  Mat- 
wiff»,  4  M.  &  W.  343  ;  so,  a  sale  of  growing  crops  of  corn :  Jonea 
.  Flint,  10  A.  &  E.  753;  but  these  contracts  are  within  the  17th 
ict.  of  the  statute,  as  being  sales  of  goods  :  Evan»  v.  Roberta  ;  and 
ie  Snath  v.  Surman,  9  B.  &  C.  561.  It  has  been  held  that  a 
intract  for  the  sale  of  growing  crops  of  bops  was  not  merely  a 
lie  of  goods,  but  gave  an  interest  in  the  land  within  the  4th  sect. : 
Vaddington  v.  Brittow,  2  B.  &  C.  451 ;  also,  that  a  sale  of  a 
rowing  crop  of  turnips  was  within  the  4th  sect.:  Fmmerson  v. 
Teelii,  2  Taunt.  38 ;  but  these  cases  it  is  said  would  now  probably 
e  decided  differently.  See  Evan$  v.  Roberta  ;  Rodwell  v.  Phil- 
p«,  9  M.  t  W.  501,  503 ;  Jonea  v.  FlirU.  A  contract  for  the 
tie  of  a  growing  crop  of  grass,  being  a  natural  and  permanent 
rop  and  not  coming  within  the  description  of  emblements,  is 

contract  for  an  interest  in  land  within  the  statute  and  must  be 
1  writing  :  Croahy  v.  Wadaworth,  6  East  602 ;  Evang  v.  Rob- 
rtt;  Shelton  v.  Liviua,  2  C.  &  J.  411 ;  Carrington  v.  Roots,  2 
I.  k  W.  248.  So,  a  contract  for  the  sale  of  a  growing  crop  of  trees 
r  onderwood :  Scovell  v.  Boxall,  1  T.  &  J.  396  ;  Teal  v.  Avty, 
!  B.  &  B.  99.  A  contract  for  the  sale  of  crops  of  fruit  growing 
n  fruit  trees,  was  held  to  be  a  contract  for  the  sale  of  an  interest  in 
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land  within  the  Stamp  Act :  Rodwell  v.  Phillipa.  Where  a  contrac 
is  made  for  the  tenancy  or  possession  of  land,  together  with  the  (jrov 
ing  crops  left  upon  the  land  and  the  benefit  of  work,  labor  ui 
materials  previously  expended  in  tilling  the  land,  though  thecrop 
and  tillages  may  be  agreed  to  be  paid  for  at  a  separate  valuatior 
they  are  considered  oa  forming  part  of  the  land,  and  the  coutrac 
must  be  ia  writing:  Earl  Falmouth  v.  Thomat,  1  C.  &  M.  89 
and  see  Mat/field  v.  Wadsley,  8  B.  &  C.  SST.  A  contract  for  th 
Bale  of  the  produce  of  land  to  be  taken  as  goods  does  not  give  an 
interest  in  the  land,  though  it  is  not  seyered  from  the  land  at  th 
time  of  the  contract;  as  a  contract  for  the  sale  of  potatoes  the 
being  in  the  ground  at  so  much  per  sack  or  so  much  per  acre 
Parker  v.  Staniland,  11  East  862;  Warntck  v.  Sruce,  2  M.  i 
S.  205.  A  contract  for  the  sale  of  timber  at  so  much  per  fool 
being  the.  produce  of  certain  trees  then  growing  when  they  shoul 
be  cut  down,  was  held  not  to  be  a  contract  for  the  sale  of  th 
growing  trees,  and,  therefore,  not  to  give  any  interest  in  the  land 
Smith  V.  Surman.  A  contract  for  the  right  to  feed  cattle  on  cer 
tain  land  was  held  to  be  a  contract  for  the  agistment  of  cattl 
»nd  not  to  give  an  interest  in  the  land :  Jones  v.  Flint." 

Fructus  industrials,  while  growing,  were  held  to  be  personal  cbat 
tels  in  Brittain  v.  McKay,  1  Ired.  205,  discussing  Crosby  v.  Wadt 
'vorth  and  Evans  v.  Roberts.  In  Whipple  v.  Toot,  2  John.  418,  i 
was  held  that  wheat  or  corn  growing  was  a  chattel  and  might  bi 
:akcn  in  execution  as  such.  Newcomb  v.  Rayner,  reported  in  a  not 
0  Whipple  V.  Toot,  was  as  follows :  A.  raised  a  crop  on  B.'s  grouni 
ind  sold  it  verbally  to  C,  who  brought  trespass  de  bonis  asp.  agaius 
B.,  who  had  cut  and  carried  it  away:  held  he  could  recover.  Ii 
Revtch  V.  Long,  27  Md.  97,  a  contract  to  deliver  at  a  future  perioi 
;orii  at  the  time  of  the  promise  ungathered,  held  not  to  be  withii 
,he  Statute  of  Frauds,  labor  being  part  of  tho  contract:  Eiclie't 
lerf/er  v.  McCaulcy,  5  II.  &  J.,  cited.  In  Bricker  v.  Hughes,  4  Iiid 
L46,  "growing  crops  raised  annually  by  labor,"  were  said  to  bi 
'the  subject  of  sale  as  personal  property  even  before  their  matu 
ity,"  and  that  their  sale  did  "  not  necessarily  involve  an  interes 
n  realty  requiring  a  written  agreement."  Sherry  v.  Picker,  U 
ni.  376,  following  Bricker  v.  Hughes,  holds  growing  crops  raiset 
,nnuul]y  by  labor  to  be  personalty.  See  G-ant  v  Gant,  6  La.  Ann 
178,  In  Ross  V.  Welsh,  1 1  Gray  235,  a  contract  for  sale  at  a  certain 
irico  of  growing  cabbages  not  yet  ready  to  be  gathered,  but  which 
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fterwartU,  when  reaily  for  gathering,  are  counted  to  the  parties, 
ith  an  agreement  that  the  purchaser  may  take  them  away  at  any 
me,  makes  a  sufficient  sale  am)  delivery  of  the  whole  number, 
ntiritlistanding  the  Statute  of  Frauds.  In  Bull  v.  Griiwold,  19 
I.  632,  growing  wheat  was  held  to  be  personal  property  and  the 
ibject  of  a  parol  sale.  From  the  syllabus  of  Powell  v.  Rich,  41 
1.466,  we  extract  the  following:  "As  between  landlord  and  ten- 
it,  debtor  and  creditor  and  (under  the  statute  of  Illinois)  execu- 
ir  and  heir,  growing  crops  are  personalty;  but  as  between  a 
roiigdoer  and  the  owner  of  the  soil,  and  between  vendor  and  pur- 
laser,  they  are  rea^  estate  and  pass  by  a  conveyance,  unless  a 
jservation  is  made  in  the  writing.  Until  matured  they  cannot 
;  sold  by  the  owner  of  the  soil,  unless  the  transfer  is  evidenced 
f  a  memorandum  in  writing."  In  Marshall  v.  FerguHon,  23  Cal. 
3,  it  is  held  that  the  sale  of  growing /rwffMg  industriahs  annual  is 
jt  within  the  Statute  of  Frauds,  and  that  on  this  point  the  English 
1(1  American  authorities  agreed:  Green  v,  Armstrong  and  Smith 

Bryan  cited.  In  Frank  v.  Harrington,  36  Barb.  415,  it  was 
;ld  that  hops  growing  and  maturing  on  the  vine  are  chattels. 
'cam  V.  Roberta  was  said  to  lay  down  the  doctrine  that  maturity 
as  not  important,  but  that  the  test  was  whether  or  not  labor  and 
tpertae  had  been  bestowed.  BMop  v.  Biefwp,  1  Kern.  123,  dis- 
Dguishe<l,  and  the  English  cases  considered. 

In  Austin  v.  Sawyer,  9  Cowen  39,  Crosby  v.  Wadsworth,  and 
'arker  v.  Staniland,  were  regarded  as  inconsistent,  and  a  contract 
r  the  Bale  of  a  growing  crop  held  not  to  be  within  the  Statute  of 
rauds;  it  was  also  said  that  the  owner  of  the  crop  might  have 
espass  q.  c.  fr.  for  an  injury  to  it.  In  Baker  v.  Jordan,  3 
hio  438,  it  was  held  that  growing  corn  might  be  reserved  by 
irol  from  the  operation  of  a  dewl  in  the  common  form  for  the 
nd  whereon  it  grows  ;  that  evidence  to  this  effect  did  not  contra- 
ct the  deed.  In  Mcllvaine  v.  Harris,  20  Mo.  458,  however,  a 
;ed  was  executed  for  land  with  growing  wheat  crop  on  it ;  a  verbal 
'servation  of  the  latter  was  made,  and  a  sale  of  it  (the  crop)  was 
fterwards  made  to  the  grantee  of  the  land.  The  Statute  of 
rauds  was  held  to  apply.  In  Bryant  v.  Orosby,  40  Me.  21,  the 
nglish  cases  were  considered,  and  crops  ready  to  be  cut  were  held 
at  to  be  within  the  Statute  of  Frauds.  The  New  York  cases 
ere  considered  to  go  the  entire  length  of  treating  growing  crops 
i  chattels  always.     In  Burns  v.  Webster,  6  Gal.  664,  it  was  held 
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lat  growing  trees  ma;  be  conveyed  by  deed,  and  are  not  chattel 
)  as  to  require  a  delivery  to  perfect  the  assignment. 

In  PenhaUon  t.  Dwight,  7  Ma«8.  S4,  com  ripe  and  fit  to  be  cd 
eld  subject  to  execution  aa  a  chattel.  See,  however,  as  to  th 
oint  of  maturity,  Craddock  v.  BiddUtherger,  2  Dana  206.  Ii 
iowman  v.  Cann,  8  Ind.  58,  a  parol  agreement  to  sell  am 
elirer  at  sixty  dollars  per  ton  whatever  broom  corn  should  b 
tised  in  1853  on  a  certain  twenty-five  acres,  held  to  be  a  sale  ol 
oodg,  and  for  that  reason  within  the  Statute  of  Frauds :  Watt. 
.  Frim.i  cited.  Id  Pitkin  v.  Not/ei,  48  N.  H.  294,  an  sgre« 
leot  to  raise  three  acres  of  potatoes  and  deliver  them  totbeotbe 
iTtj  at  so  much  per  bushel,  held  to  be  a  contract  for  ohattele 
ee,  apon  the  question  of  annual  crops  being  personalty,  >^n; 
lugh  V.  Teate;  2  Rawle  161 ;  Afyer$  v.  WhtU,  1  Id.  356,  u 
le  Bank  of  Penyuybania  v.  ITtie,  3  Watts  406, 

In  Ottller  v.  Pope,  1  Shep.  379,  it  was  held  that  a  contract  fo 
le  sale  of  grass  already  grown  and  in  a  condition  to  be  cut  wa 
)t  within  the  Statute  of  Frauds :  Orothjf  v.  Wadetporth  crit: 
sed ;  Parker  v.  Staniland  approved.  In  The  Bank  v.  Garj/, 
arb.  544,  growing  trees,  fruits  and  grass,  being  parcel  of  th 
nd,  were  htid  to  be  within  the  Statute  of  Frauds,  and  th) 
ey  could  not  be  sold  or  conveyed  by  parol.  The  distinction  «i 
ade  between  yearly  crops  and  those  growing  spontaneously  an 
innaaently.  it  being  admitted  that  grass,  e.  ff.,  might  he  severed  b 
writing,  and  then,  though  still  uncut,  it  would  be  a  chattel.  Th 
ank  V.  Ganf  was  the  case  of  an  execution  issued  on  growin, 
'ass  as  a  chattel,  with  the  parol  consent  of  the  defendant  in  the  eze 
itioQ :  held  not  good.  Crosby  v.  Wadawortk,  Evan»  v.  BoberU 
meg  V.  Flint,  and  Teal  v.  Autt/^  were  considered.  See,  however 
raddoek  v.  BiddUgberger,  2  Dnna  206.  Huffv  McCavlejf,  51 
Bfina.  St.  210.  citing  Orotby  v.  Wadawortk,  and  TeakU  v.  Jae<M 
t  Penna.  St.  376,  holds  sales  of  growing  timber,  not  made  wit! 
view  to  immediate  severance,  within  the  Statute  of  Frauds,  e 
ritract  for  the  sale  of  growing  trees  ia  within  the  statute:  Mir 
U  V.  Burnett,  4  Jones  Law  Bep.  In  Clafixn  T.  CarpenUr,  '■ 
etc.  582  (see  also  Scovell  v.  BoxaU},  it  was  held  that  a  contrac 
r  the  sale  of  standing  wood  or  timber,  to  be  cut  and  severed  fron 
e  freehold  by  the  vendee,  does  not  convey  any  interest  in  tb< 
nd.  A  contract  for  wood  to  be  cut  and  paid  for  at  so  much  pei 
rd  ia  not  within  the  Statute  of  Frauds :  KiUmore  v.  Bovlett 


TUB  8TATDTE  OF  FRAUDS.  827 

I  N.  T.  569.  In  JUmUh  v.  Sryan,  5  Md.  141,  A.  sold  B.  trees 
owing  on  the  land  of  the  former  at  a  specific  price ;  B.  cnt  &nd 
moved  some  and  reeold  the  remainder  to  A. :  ffeld  to  be  a  sale 
goods,  and  that  as  to  the  portion  resold  deliverj  was  perfected, 
ing  1  Greenl.  on  Evid.,  §  271.  In  Warren  v.  Leland,  2  Barb. 
3,  it  waa  Bsid  that  growing  trees,  except  wbere  there  is  a  special 
nerehip  in  the  trees  apart  from  the  land,  belong  to  the  realty, 
d  a  contract  concerning  them  is  within  the  Statute  of  Frauds. 
Byawe  v.  Reete,  4  Mete.  (Ky.)  372,  a  sale  of  growing  trees 
contemplation  of  their  immediate  separation,  held  not  to  be 
Chin  the  Statute  of  Fraads,  citing  1  Qreenl.  on  Evid.,  §  271. 
this  ease  no  time  for  the  removal  of  the  trees  was  fixed,  bat  the 
adee  marked  a  certain  number  and  had  begun  cutting  them.  In 
ephen*  V.  Santee,  51  Barb.  546,  A.  agreed  to  cnt  ties  from  his 
n  land  and  deliver  them  to  B.  at  so  much  per  tie ;  B.  furnished 
)  money  as  the  work  progressed,  and  the  timber  was  to  be  his  as 
>n  as  cat.  The  ties  were  cat  and  hauled  to  the  land  of  a  third 
reon,  and  there  verbally  tamed  over  to  B.  as  his  property :  Eeld, 
it  ihej  coold  not  be  levied  on  as  A.'s  property,  and  that  the 
state  of  Frauds  did  not  apply  to  such  a  contract.  The  rule  was 
slared  to  be  that  where  work  upon  the  Bubject-matter  of  the  sale 
to  be  done  for  the  vendee,  the  case  is  taken  oat  of  the  statute. 
NettUton  T.  Sikea,  8  Meto.  85,  an  agreement  by  an  owner  of 
id  that  another  may  oat  down  trees  on  the  land,  peel  them,  and 
[e  the  bark  to  bis  own  use,  held  not  to  be  within  the  Statute  of 
auds.  In  Hawell  v.  Miller,  85  Miss.  700,  the  sale  of  growing 
SB  with  the  right  to  ent«r  and  cat  is  within  the  Statate  of  Frauds. 
King»ley  v.  BoWrook,  45  N.  H.  818,  the  law  in  Massachusetts 
d  Maine,  citing  1  Qreenl.  on  Evid.,  §  271,  said  to  be  that  sales 
growing  trees  are  not  within  the  statute,  anless  it  is  shown  that 
)y  (the  trees)  were  left  on  the  land  to  derive  benefit  from  it,  or 
lesB  the  vendee  was  to  have  a  beneficial  interest  in  the  land.  The 
art,  however,  held  the  presumption  to  be  the  other  way,  and  that 
i  trees  were  realty,  if  the  vendee  had  the  right  at  a  future  time, 
lether  definite  or  indefinite,  to  enter  and  take  them.  In  Btuk 
PiekaeU^  27  Yt.  158,  an  agreement  to  sell  all  the  timber  on  cer- 
<Q  land  to  be  taken  off  at  the  vendee's  pleasure,  held  to  be  within 
3  Statute  of  Frauds :  Smith  v.  Stirman,  and  Sale  v.  SeeUy, 
ilmguished,  and  a  number  of  cases  considered.  Growing  trees 
t  Dursery  ones  are  not  a  Bubject  of  execntiou :  Breeee  221.     In 
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Fitch  V.  Burr,  38  Vt.  683,  approving  Buck  v  PiclcweU,  it  vi 
said  that  a  contract  for  the  future  growth  of  trees  and  the  benefiei; 
use  of  the  land  for  that  purpose  for  a  series  of  years,  or  during  il 
pleasure  of  the  vendee,  may  perhaps  be  distinguished  from  i 
ordinary  purchase  of  Btumpage by  the  foot  or  cord  inconteuiplatic 
of  an  early  removal  or  delivery  as  chattels.  In  Ellison  v.  Brighai 
38  Vt.  6G,  a  contract  by  the  defendant  to  cut  down  timber  on  ce 
tain  land  and  deliver  it  to  the  pkintifi*,  who  was  to  pay  for  it  at : 
much  per  cord,  was  held  to  be  within  the  Statute  of  Frauds,  ar 
the  court,  citing  Smith  v.  Siirman,  considered  the  agroement 
one  for  the  delivery  of  chattels  and  not  for  work  and  labor  don 
In  the  arguments  of  counael  a  great  many  cases  will  be  found  cite 
See  Whitmarsh  v.  Walker,  1  Mete.  313.  In  Erskine  v.  Plumm( 
1  Greeni.  451,  semble,  that  a  sale  of  growing  trees  to  be  cut  ai 
carried  away  is  not  within  the  Statute  of  Frauds ;  but  otherwise, 
to  such  a  Eale,  with  an  indefinite  time  to  the  purchaser  to  tal 
away  the  timber:  the  law  of  Connecticut  said  to  hold  even  ll 
bricks,  &c.,  of  a  house  to  bo  severed  to  bo  personalty.  In  Wh 
v.  Foster,  102  Mass.  375,  a  grant  of  a  present  estate  in  trees  whi 
growing,  held  to  be  within  the  Statute  of  Frauds ;  but  otherwi 
as  to  a  mere  right,  either  definite  or  unlimited,  as  to  the  lime 
enter  and  cut  with  a  title  to  the  property  when  it  becomes  a chatd 
In  Pattison's  Appeal,  61  Penna.  296,  a  sate  of  growing  timber  i 
he  taken  olf  at  discretion,  held  to  be  within  the  Statute  of  Fraud 
In  Caine  v.  McGuire,  13  B.  Mon.  340,  a  sale  of  growing  timb 
with  a  view  to  immediate  severance,  held  not  to  be  within  the  b1 
tute:  Grecnl,  Ev.,  §  271,  approved.  In  Green  v.  Armstrong. 
Denio  552,  a  contract  for  twenty-two  growing  trees,  to  be  paid  ( 
at  Is.  6d  per  saw-log,  to  be  cut  and  carried  away  any  time  wii 
in  twenty  years,  was  held  to  be  within  the  Statute  of  Frauc 
In  Bennett  v.  Scotf,  18  Barb.  347,  A.  and  B.  agreed  that  tl 
former  should  cut  wood  on  the  land  of  the  latter  and  should  ha 
till  the  next  winter  to  carry  it  away :  the  Statute  of  Frauds  he 
to  apply.  An  existing  right  in  a  third  person  to  cut  and  remo' 
trees  is  an  encumbrance  on  land  so  as  to  give  rise  to  a  breach  of 
covenant  to  convey  free  of  encumbrance  land  wich  regard  to  whi< 
such  a  right  exists :  Spurr  v.  Andrew,  6  Allen  420. 

Heket  Reed. 
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RECENT     AMERICAN     DECISIONS. 

Supreme  Court  of  the  United  States. 

KICnAKD  L.  WALLACH  et  al.  r.  JOHN  VAN  RISWICK. 

L'mler  ihc  Act  of  Congrcsi  of  July  1Tlh  IS63,  far  (he  contlsvatlon  of  encmr'a 
>!i«rty,  a  seizure  and  sale  uf  Innd  in  vthich  ibe  owner,  a  pDrlicipanl  in  (lio  rchcl- 
n,  had  *n  cquiiy  of  redemplion,  putetl  his  wbole  title  and  left  no  CAtalc  in  liim 
ii^h  he  could  subsequently  convey, 

S'lir  does  the  joint  resolution  of  Congress  of  the  sumo  ilnle,  limiiini;  the  for- 
:ure  to  the  offender's  life,  change  the  effect  of  the  act.  Wliiii  is  furfciied  is  not 
echnkal  life-estate,  but  the  entire  estate  during  ■  limited  perioil. 
rhe  property  of  W.  wu  mortgaicccl  by  him  to  R.,  ami  sul»>equcn[ly  vac  ronfls- 
e<l  nnd  sold  by  the  United  Scnlei  in  1863,  unrler  [he  Act  of  July  ITili  ISES,  R. 
imint:  the  purchnwr.  In  1SG6,  W.  nnd  nife  made  a  di-ed  of  iho  properly  in 
iimple  (a  R.,  with  covenants  of  general  warranty.  In  JST2,  W.  bnving  died, 
hciri  filed  a  bill  nguinot  R.,  lo  redeem  as  against  the  morliiage,  and  to  have 
i  deed  of  W.  in  1866  declared  void  :  HM,  ibai  the  bill  would  lie. 

ArPEAL  from  the  Supreme  Court  of  the  District  of  Columbia. 
The  complainants  were  children  and  lielrs-at-law  of  Charles  S. 
allach,  who  was  an  officer  in  the  Confederate  army  during  the 
te  rebellion.  While  thus  in  the  Confederate  service,  his  real 
tate,  situate  in  the  city  of  Washington,  was  seized  by  oriicr  of  the 
resident,  under  the  Confiscation  Act  of  July  17tli  1862,  and  a 
)t'l  for  its  condemnation  was  duly  filed.  The  lot  of  ground,  re- 
lecting  which  the  present  controversy  arose,  was  condemned  ts 
rfeited  to  the  United  States  on  the  29th  day  of  July  1863,  and 
t  the  9th  day  of  September  next  following,  it  was  sold  under  a 
rit  of  venditioni  exponas,  the  defendant,  Van  Riswick,  becoming 
le  purchaser.  Prior  to  the  seizure,  the  lot  had  been  conveyed 
f  Charles  S.  Wallach  in  trust  to  secure  the  payment  of  a  pro- 
issory  note  for  five  thousaTid  dollars  which  he  had  borrowed,  and 
;  the  time  of  the  seizure  a  portion  of  this  debt  remained  unpaid 
ad  due  to  the  defendant,  to  whom  the  note  and  the  security  of 
le  deed  of  trust  had  been  assigned.  Wallach's  interest  in  tTie 
ropprty  was,  therefore,  an  equity  of  redemption,  and  by  the  con- 
scation  sale  the  purchaser  acquired  that  interest,  and  held  it 
iih  the  security  of  the  deed  of  trust  given  to  protect  the  payment 
f  the  promissory  note.  On  the  3d  of  February  18CG,  Wiillach 
aving  returned  to  Washington,  made  a  deed  purporting  to  convey 
be  lot  in  fee  simple  with  covenants  of  general  warranty  to  VaD 
Vol.  X5IV.— 4i 
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Biswiok,  the  pnrcbaser  at  the  confiecation  sale.  His  wife  joii 
vith  him  Id  the  deed. 

So  the  oaee  stood  until  February  3d  1872,  when  Wallach  di 
The  complainants  then  filed  this  bill,  claiming  that  After 
seizure,  condemnation  and  sale  of  the  land,  as  the  property  o 
public  enemy  engaged  iu  the  war  of  the  rebellion,  nothing 
mained  in  him  that  could  be  the  subject  of  sale  or  convejao 
consequently  that  nothing  passed  by  the  deed  from  Wallach  i 
wife,  and  that  they,  being  his  heirs,  had,  apon  his  death,  an  est 
in  the  land  and  a  right  to  redeem,  and  to  have  the  conveyance 
their  father  to  Van  Riswiok  declared  to  be  no  bar  to  their  redet 
tioQ.  The  relief  sought  was  redemption  of  the  deed  of  traet,  i 
covery  (particularly  of  the  amount  remaining  due  upon  Chaj 
S.  Wallach 's  note),  an  account  of  the  rents  and  profits  of  the  1i 
since  the  death  of  Wallach,  a  decree  that  bis  deed  of  February 
1866  is  of  no  efiect  as  against  the  plaintifis,  a  decree  for  deUv 
of  possession  of  the  lot,  and  general  relief. 

To  this  bill  the  defendant,  Tan  Risvick,  demurred  geneni 
and  the  court  below  enstained  the  demurrer  and  dismissed  the  ti 
Hence  this  appeal. 

The  opinion  of  the  court  was  delivered  by 

Strong,  J. — The  formal  objections  to  the  bill  deserve  but  a  pi 
ing  notice.  It  is  not,  we  think,  multifarions,  and  all  persons 
made  partica  to  it  who  can  be  concluded  or  affected  by  any  dec 
that  may  be  made ;  all  persona  who  have  an  interest  in  the  e 
ject-matter  of  the  controversy.  The  main  question  raised  by 
demurrer,  and  that  which  has  beeu  principally  argned,  is  whetl 
after  an  adjudicated  forfeiture  and  sale  of  an  enemy's  land  an 
the  Confiscation  Act  of  Congress  of  July  17th  1862,  sod  the  j( 
resolution  of  even  date  therewith,  there  is  left  in  him  any  inte) 
which  he  can  convey  by  deed. 

The  Act  of  July  17th  1862  is  an  act  for  the  confiscation 
enemies'  property.  Its  purpose,  as  well  as  its  justification,  wai 
strengthen  the  government  and  to  enfeeble  the  public  enemy 
taking  from  the  adherents  of  that  enemy  the  power  to  use  tl 
property  in  aid  of  the  hostile  cause :  Miller  r.  United  StattM, 
Wallace  268.  With  such  a  purpose,  it  is  incredible  that  Congr 
while  providing  for  the  confiscation  of  an  enemy's  land,  inten 
to  leave  in  that  enemy  a  vested  interest  therein,  which  he  mi 
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mi  with  the  proceeds  of  vhich  he  might  aid  in  carrying  on 
TU  against  the  goTemment.  The  statute  indicates  no  each 
tioD.  The  contrary  is  plainly  manifeated.  The  fifth  section 
ed,  that  it  should  be  the  dnty  of  the  President  of  the  United 
e  to  cause  the  seiinre  of  "all  the  estate  at\d  property,  money, 
I,  eredUM  and  effeeU  "  of  the  persons  thereinafter  described 
hom  Charles  S.  Wallach  was  one),  and  to  apply  the  same  and 
proceeds  thereof  to  the  support  of  the  army  of  the  United 
fl ;  and  it  declared  that  all  sales,  transferA  and  ooQTeyanoes 
\j  snch  property  should  be  noli  and  void.  The  deecription 
operty  thoa  made  liable  to  seizure  is  as  broad  as  possible.  It 
s  the  estate  of  the  owner,  all  his  estate  or  ownership.  No 
irity  is  given  to  seise  lees  than  the  whole.  The  seventh 
in  of  the  act  enacted,  that  to  secure  the  oondemnation  and 
of  any  BQch  property  (vis.,  the  property  Beieed),  so  that  it 
t  be  made  available  for  the  purpose  aforesaid,  proceedings 
d  be  instituted  in  a  court  of  the  United  States,  and  if  said 
iTtj  should  be  found  to  have  belonged  to  a  person  engaged  in 
-ebellion,  or  who  had  f^ven  aid  or  comfort  thereto,  that  the 

should  be  condemned  as  enemies'  property,  and  become  the 
)Ttj  of  the  United  States,  and  might  be  disposed  of  a^  the 

should  decree,  the  proceeds  thereof  to  be  paid  into  the 
Dry  of  the  United  States  for  the  purpose  aforesaid.  Nothing 
t>e  plainer  than  that  condemnation  and  sale  of  the  identical 
trty  seized  was  intended  by  Congress,  and  it  was  expressly 
red  that  the  seizure  ordered  should  be  of  all  the  estate  and 
irty  of  the  persons  designated  in  the  act.  If,  therefore,  the 
ion  before  as  were  to  be  answered  id  Tiew  of  the  proper  Con- 
don of  the  Act  of  July  ITth  1862  alone,  there  could  be  no 
t  that  the  seizure,  condemnation  and  sale  of  Charles  S.  Wal- 
I  estate  in  the  lot  in  controversy,  left  in  bim  no  estate  or 
»t  of  any  deeciiption  which  he  could  convey  by  deed,  and  no 
r  which  he  could  exercise  in  favor  of  another.  This  we 
ratand  to  be  substantially  conceded  on  behalf  of  the  de- 
int. 

It  the  Act  of  1862  is  not  to  be  construed  excluaively  by  itself, 
emporaneously  with  its  approval  a  joint  resolution  was  passed 
ongrees  and  approved,  explanatory  of  some  of  its  provisions, 
declaring  that  "  no  proceedings  oader  said  act  should  be  so 
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construed  as  to  ivork  a  furfeiture  of  the  real  estate  of  the  offf 
beyond  his  natural  life." 

The  act  and  the  joint  resolution  are,  doubtless,  to  be  consi 
as  one  act,  precisely  as  if  the  latter  had  been  introduced  intc 
former  as  a  proviso.  The  reasons  that  induced  the  passage  c 
resolution  are  well  known.  It  was  doubted  by  some,  even  in 
places,  whether  Congress  had  power  to  enact  that  any  forfe 
of  the  land  of  a  rebel  should  extend  or  operate  beyond  his 
The  doubt  was  fo^inded  on  the  provision  of  the  Constitutio 
sect.  3d,  art.  3d,  that  "no  attainder  of  treason  shall  work 
ruption  of  blood  or  forfeiture,  except  during  the  life  of  the  pi 
attainted."  It  was  not  doubted  that  Congress  might  proviJ 
forfeitures  effective  during  tlie  life  of  an  offender.  The  c 
related  to  the  possible  dui-ation  of  a  forfeiture,  not  to  the  i 
forfeited  or  to  the  extent  and  efficiency  of  the  forfeiture  wh 
continued.  It  was  to  meet  the  doubt  which  did  exist  thai 
resolution  was  adopted.  What,  then,  is  its  effect,  and  what 
intended  by  it  ?  Plainly,  it  should  be  so  construed  as  to  lea 
ill  accord  with  the  general  and  leading  purpose  of  the  act  of  t 
it  is  substantially  a  part,  for  its  object  was  not  to  defeat,  bi 
qualify.  That  purpose,  as  we  have  said,  was  to  take  away 
in  adherent  of  a  public  enemy  iiis  property,  and  thus  deprive 
)f  the  means  by  which  he  could  aid  that  enemy.  But  that 
pose  was  thwarted,  partially  at  least,  by  the  resolution,  if  it  n 
'o  leave  a  portion,  and  often  much  the  larger  portion,  of  the  e 
II  e  el  in  the  enemy's  adherent.  If,  notwithstanding  ar 
jud  a  ed  forfeiture  of  his  land  and  a  sale  thereof,  he  was 
ezei  of  an  estate  expectant  on  the  determination  of  a  life-es 
wh  h  1  e  ould  sell  and  convey,  his  power  to  aid  the  public  ei 
I  e  by  remained.  It  cannot  be  said  that  such  was  the  intei 
)f  Congress.  The  residue,  if  there  was  any,  was  equally  su 
lo  seizure,  condemnation  and  sale  with  the  particular  estate 
areceded  it.  And  it  is  to  be  observed  that  the  joint  resol 
Tiaile  no  attempt  to  divide  the  estate  confiscated  into  one  foi 
ind  another  in  fee.  It  did  not  say  the  forfeiure  shall  be  of  alii 
:atc  only,  or  of  the  possession  and  enjoyment  of  the  property  fo: 
[is  language  is,  "no  proceedings  shall  work  aforfeiiurebcyon 
ife  of  the  offender" — not  beyond  the  Wte-ettate  of  the  offe 
The  obvious  meaning  is  that  the  proceedings  for  condemnatioi 
iale  shall  not  affect  the  ownership  of  the  property  after  the  ti 
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ion  of  the  offender's  natural  life.  After  his  death  the  land 
II  pasa  or  be  owned  as  if  it  had  not  been  forfeited.  There  is 
liing  that  vairanta  the  belief  it  iras  intended  that  nhile  the 
eiture  lasts  it  should  not  be  complete,  viz.,  a  devolution  upon 

United  States  of  the  offender's  entire  right.  The  words  of  iha 
ilutiori  are  not  exactly  those  of  the  constitutional  ordinance, 

both  have  the  same  meaning  and  both  seek  to  limit  the  extent 
Hi-feitures.  In  adopting  the  resolution  Congress  manifestly  bad 
constitutional  ordinance  in  view,  and. there  la  no  reason  why 

should  receive  a  construction  different  from  that  given  to  the 
;r.  What  was  intended  by  the  constitutional  provision  is  free 
Q  doubt.  In  England  attainders  of  treason  worked  corruption 
ilood  and  perpetual  forfeiture  of  the  estate  of  the  person  at* 
ited,  to  the  disherison  of  his  heirs  or  of  those  who  would 
^rwise  be  his  heirs.  Thus  innocent  children  were  made  to  suffer 
luse  of  the  offence  of  their  ancestor.  When  the  Federal  Con- 
ition  was  framed  this  was  felt  to  be  a  great  hardship,  and  even 
k  injustice.  For  this  reasdn  it  was  ordained  that  no  attainder 
[reason  should  work  corruption  of  blood  or  forfeiture,  except 
ing  the  life  of  the  person  attainted.     No  one  ever  doubted  it 

a  provision  introduced  for  the  benefit  of  the  children  and  heirs 
le;  a  declaration  that  the  children  should  not  bear  the  iniquity 
he  fathers.  Its  purpose  has  never  been  thought  to  be  a  benefit 
he  traitor,  by  leaving  in  him  a  vested  interest  in  the  subject 
Furfeituro. 

Pbere  have  beftn  some  Acts  of  Parliament  providing  for  limited 
eitures,  closely  resembling  those  described  in  the  Act  of  Con- 
ss  as  modified  by  the  joint  resolution.  The  statute  of  5th 
zabeth,  ch.  11,  "  against  the  clipping,  washing,  rounding  and 
ig  of  coins,"  declared  those  offences  to  be  treason,  and  enacted 
t  the  offender  or  offenders  should  suffer  death  and  lose  and  for- 

all  his  or  their  goods  and  chattels,  and  also  "  lose  and  forfeit 
his  and  their  lands  and  tenements  during  his  or  their  natural 

or  lives  only."     The  statute  of  18th  Elizabeth,  ch.  1,  enacted 

same  provision  "against  diminishing  and  impairing  of  the 
een's  Majesty's  coin  and  other  coins  current  within  tbo  realm," 
1  declared  that  the  offender  or  offenders  should  "  lose  and  for- 
:to  the  Queen's  Highness,  her  heirs  and  successors,  all  their 
is,  tenements  and  hereditaments  during  his  or  th»ir  natural 
'  or  lives  only."    Each  of  these  statutes  provided  that  no  attain- 
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r  onder  it  should  work  coirnption  of  blood  or  deprive  the 
an  offender  of  her  dower.  The  statute  of  7  Anne,  ch.  2 
nilar.  They  all  provide  for  a  limited  forfeiture — limite 
ration,  not  in  quantity.  Aod  certainly  no  case  has  been  fo 
ne,  we  think,  has  ever  existed,  in  which  it  has  been  held 
lier  statute  intended  to  leave  in  the  offender  an  ulterior  e 
fee  after  a  forfeited  life-estate,  or  any  interest  whatever  so 
bis  dispensing  power.  Indeed,  forfeiture  has  frequently 
oken  of  in  the  English  courts  as  equivalent  to  conveyance. 
IS  in  Lord  LoveCt  Gate,  Plowden  488,  where  it  was  sai( 
\BP11R,  Justice,  "  the  act  (of  attainder)  is  no  more  than  ai 
ument  of  conveyance,  when  by  it  the  possessions  of  one  ma] 
insferred  over  to  another."  And  again  :  "  The  act  conve 
le  land  forfeited)  to  the  king,  removes  the  estate  out  of  I 
d  vests  it  entirely  in  the  king."  In  Burgen  v.  Whem 
len  201,  in  discossing  the  subject  of  forfeiture,  the  Mastt 
i  Rolls  said,  "the  forfeiture  operated  like  a  grant  to  the  1 
le  crown,  said  he,  takes  an  estate  by  forfeiture,  subject  to 
gagements  and  encumbrances  of  the  person  forfeiting. 
)wn  holds  in  this  case  as  a  royal  trustee  (for  a  forfeiture  ii 
sometimes  called  a  royal  escheat).  *  *  *  If  a  forfeitu 
^nted  by  the  king  the  grantee  is  a  tenant  in  capite,  ant 
isne  tenure  is  extinct."  See  also  Brown  v.  Waite,  2  Mod. 
a  forfeiture  is  equivalent  to  a  grant  or  conveyance  to  the 
iment,  how  can  anything  remain  in  the  person  whose  estate 
jn  forfeited  which  he  can  convey  to  another?  No  conceit 
ison  exists  why  the  construction  applied  to  the  English  stal 
erred  to  should  not  be  applied  to  our  Act  of  1862  and  the, 
lolution.  If  in  the  British  statutes  the  sole  object  of  the  lii 
n  of  the  duration  of  forfeiture  was  a  benefit  to  the  heirs  of 
;nder,  it  is  the  same  in  our  statutes,  and  it  is  a  perversion  ol 
ent  and  meaning  of  the  joint  resolution  to  read  it  as  preser 
hts  and  interests  in  those  who  under  the  act  had  forfeitec 
)ir  estate.  What  was  seized,  condemned  as  forfeited,  and 
the  proceedings  against  Charles  S.  Wallach's  estate,  was 
^refore,  technically  a  life-estate.  It  is  true  that  in  Bigeh 
rreat,  9  Wall.  839,  and  Day  v.  Mieon,  18  Id.  156,  some 
tssions  were  used  indicating  an  opinion  that  what  was  sold  ni 
I  confiscation  acts  was  a  life-estate  carved  out  of  a  fee. 
goage  was,  perhaps,  iuoautioasly  used.     We  certainly  did 
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lend  to  hpld  that  there  waa  ftnything  left  iu  the  person  vhose 
;ate  had  been  confiscated.  The  question  was  not  before  us. 
e  were  not  called  upon  to  decide  anything  respeotiog  the  quan- 
j  of  the  estate  carved  out,  and  what  we  said  upon  the  subject 
d  reference  solely  to  its  duration. 

It  is  argued  on  behalf  of  the  defendivnt  that,  because  under  a 
ufiscation  sale  of  land,  or  of  estate  therein,  the  purchaser  takes 
interest  terminable  with  the  life  of  the  person  whose  property 
9  been  confiscated,  the  fee  must  be  somewhere,  for  it  is  said  a 
>  can  never  be  in  abeyance,  and  as  the  fee  cannot  be  in  the 
lited  States,  they  having  sold  all  that  waa  seized,  nor  in  the 
rchaser,  whose  interest  ceases  with  the  life,  it  must  remain  in 
}  person  whose  estate  has  been  seized.  The  argument  is  more 
lasible  than  sound.  It  is  a  maxim  of  the  common  lav  that  a 
!  cannot  be  in  abeyance.  It  rests  upon  reasons  that  now  have 
existence,  and  it  is  not  now  of  universal  application.  But  if  it 
re,  being  a  common-law  maxim,  it  must  yield  to  statutory  pro- 
ions  inconsistent  with  it,  and  it  la,  therefore,  of  no  weight  in  the 
]uiry  what  was  intended  by  the  Confiscation  Act  and  concurrent 
lolution.  Undoubtedly  there  are  some  anomalies  growing  out 
the  Congressional  legislation,  as  there  were  growing  out  of  the 
rtntee  of  6th  and  18th  Elizabeth,  hut  it  is  the  duty  of  the  court 
cany  into  efiect  what  Congress  intended,  though  it  must  be  by 
Dying  the  applicability  of  some  common-law  maxims,  the  reasons 
which  have  long  «ioce  disappeared.  It  has  not  been  found 
isessary  in  England  to  hold  that  a  reversion  remained  in  a  traitor 
erhis  attaint,  though  the  statutes  declared  that  the.  forfeiture 
ill  be  during  bis  natural  life  only. 

We  are  not,  therefore,  called  upon  to  determine  where  the  fee 
ells  during  the  continuance  of  the  interest  of  a  purchaser  at  a 
nfiscation  aale,  whether  in  the  United  States  or  in  the  purchaser, 
bject  to  be  defeated  by  the  death  of  the  offender  whose  estate 
a  been  confiscated.  That  it  cannot  dwell  in  the  offender,  we 
76  seen  is  evident,  for  if  it  does,  the  plain  purpose  of  the  Confis- 
U>D  Act  is  defeated,  and  the  estate  confiscated  is  subject  alike  in 
e  htnds  of  the  United  States  and  of  the  purchaser  to  a  paramount 
;lit  remaining  in  the  offender.  If  be  is  a  tenant  of  the  reversion, 
of  a  remainder,  he  may  control  the  use  of  the  particular  estate 
leut  so  far  .as  to  prevent  waste.  That  Congress  intended  such 
possibility  is  incredible. 
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If  it  be  contended  that  the  heira  of  Charles  S.  Wallach  cai 
take  by  descent  unless  their  futber,  at  bis  death,  was  seized  ot 
estate  of  inberitaQce,  e.  g.,  reversion,  or  a  remainder,  it  mai 
answered  that  even  at  common  lavr  it  was  not  always  necesi 
the  ancestor  should  be  seized  to  enable  the  beir  to  take 
descent.  Skelley't  Cage  is,  that  where  the  ancestor  mighl  \ 
taken  and  been  seized,  the  heirs  shall  inherit.  (Foriescue, 
Thornby  v.  Fleetwood,  1  Strange  318.) 

And  if  it  were  true  that  at  common  law  the  heirs  could  not  t 
in  any  case,  where  their  ancestor  was  not  seized  at  his  death, 
present  case  must  be  determined  by  the  statute.  Charles  S.  \' 
lach  was  seized  of  the  entire  fee  of  the  land  before  its  conGscal 
and  the  Act  of  Congress  interposed  to  take  from  him  that  se 
for  a  limited  time.  That  it  was  competent  to  do,  attaching 
limitation  for  the  benefit  of  the  heirs.  It  wrought  no  corrup 
of  blood.  In  Lord  De  La  Warre's  Case,  11  Coke  1,  a,  it 
resolved  by  the  justices  "  that  there  was  a  difference  betwixt  e 
bility  personal  and  temporary,  and  a  disability  absolute  and 
petual ;  as  where  one  is  attainted  of  treason  or  felony,  that  it 
absolute  and  perpetual  disability,  by  corruption  of  blood,  for 
of  bis  posterity  to  claim  any  inheritance  in  fee  simple,  eitbw 
heir  to  him  or  to  any  ancestor  above  him  ;  but  when  one  is 
abled  by  Parliament  {without  any  attainder)  to  claim  the  dig 
for  his  life,  it  is  personal  disability  for  his  lifo  only,  and  his 
after  his  death  may  claim  as  heir  to  him  or  to  any  ancestor  at 
him."  There  is  close  analogy  between  that  case  and  the  pres 
See  also  Wheatley  v.  Thoma»,  Levinz  74. 

Without  pursuing  this  discussion  further,  we  repeat  that  to  I 
that  any  estate  or  interest  remained  in  Charles  S.  Wallach  d 
the  confiscation  and  sale  of  the  land  in  controversy,  would  (le 
the  avowed  purpose  of  the  Confiscation  Act,  and  the  only  justil 
tion  for  its  enactment;  and  to  hold  that  the  joint  resolutioD 
not  intended  for  the  benefit  of  hia  heirs  exclusively,  to  em 
them  to  take  the  inheritance  after  his  death,  would  give  prefert 
to  the  guilty  over  the  innocent.  We  cannot  so  bold.  In 
judgment,  such  a  holding  would  be  an  entire  perversion  of 
meaning  of  Congress. 

It  has  been  argued  that  the  proclamation  of  amnesty  after 
close  of  the  war  restored  to  Charles  S.  Wallach  his  rights  of  i 
perty.     The  argument  requires  but  a  word  in  answer.     God( 
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hat  amnesty  did  realorc  what  tho  Uiiiteil  Biales  licld  ivlien 
)rncla  milt  ion  was  issueil,  it  could  not  restore  what  the  United 
M  Iiad  ceased  to  Iiold.  It  could  not  give  back  the  property 
b  had  been  sold,  or  any  interest  in  it,  cither  in  possession  or 
ctancy:  Scmmrs  v.  Uuiti-d  Statct,  in  this  court  not  yet  rc- 
■d.  Besides,  the  proclamation  of  amnesty  was  not  made  until 
'Liber  25th  1808. 

le  decree  of  the  Supreme  Court  of  the  District  dismissing  ihe 
il.iinrint's  bill  is,  ihcmforc,  reversed,  and  ihc  cause  is  remitted 
iirthcr  proceedings  in  conformity  with  this  opinion. 


?  nboTC  decision  ia  one  of  very  con- 
lilc  impiinuncc,  as  well  from  llio 
pies  involrcil  as  from  ihc  t'ffWl  ii 
invfl  upon  oilier  otintcs  limilurly 
il.  Anil  nftcr  rrpcntcil  Ttiulin[;*> 
ivery  'IJrposition  to  view  il  in  Iho 
raiDrnblc  li;;ht.  wc  i^annot  sny  tlml 
ihc  ronitraciion  of  ihc  rourt  or  ihc 
lin^nrihclcarneil  jucl[^  appear  cn- 
falisfactorj.  Il  is  an  arlmincil  ilc- 
'c  from  iha  nntunil  and  ohvious  im- 
f  the  tan<!UBga  of  Ihc  staluir,  when 


nneciion  with  tho  joint 
:  some  ilate.  The  tcarncil  judge 
compelled  10  npologiic  for  Ilia 
age  of  the  court   in  other  onse", 

Dt  upon  Ihc  verr  point  lirrc  lie- 
led,  Wc  comprelienil  very  well 
!uch  incitlenlHl  language  of  ttio 
,  There  the  vcrj  point  here.dcter- 
I  was  not  before  them,  ia  not  by  any 
I  [0  be  irraled  >■  a  cnnrlusivc  ad- 
(lion  of  the  preDcntquention.  But 
cneral  languaf^,  which  good  Inw- 
>nd  especially  goo<l  jadf^s,  adopt 
Uninfr  ibe  scope  and  purport  of  n 
e  ihen  under  consiiieralion,  ii 
'  10  Im  regarded  at  conclusive  of 
imral  and  primary  import  of  iho 
of  the  aiatDle.  There  will  be  no 
^nce  of  opinion  npon  this  point 
K  piod  lawyer".  What  then  ia 
round  upon  which  the  court  here 
pu  to  justify  Ihc  adoption  of  a 
diry  nnd  Dnnniaral  eonstrticlioa 
L.  XXIV.— 43 


of  the  langungeof  this  statute  !  Why, 
merely  ihat  "  it  i<  incredible  (bat  Con- 
gress, while  providing  for  the  confisi-a- 
liiin  of  an  enemy'ii    land,   iniended   lo 

ihcrein,"  which  he  might  ttill  apply  to 
the   purpose   of  carrying   on   the  war. 

the  probable  general  "intent"  of  Con- 
gress in  passing  ihe  statute,  we  should 
from  almost  any  view  the 


ight  a 


'the. 


opt, 


when  useil  with 
refereni'C  to  n  atnlute  or  Ihe  tct:i<]aturs 
passing  it,  means  the  intent  expressed 
III   llic   tanguai;c   ihcrem   use>l,   in    ita 

Mruc.l  n-iib  reference  to  the  suhjpcl- 
miilicr.  And  when  the  express  Inn- 
guni-o  I'f  this  enaclment  is  Ihal  it  "  shall 
not  u'lirk  H  forfeiture  beyond  ihc  life  of 
the  offpnder,"  we  think   it  fair  lo  say 


(bat  it 


what  it 


a  for. 


feilnrc  "  nf  the   eatnte  of  iho  otTcnilcr 

beyond  his  life  or  of  his  lifetime.  If 
we  ^irc  it  any  mure  extended  import 
than  that  of  a  mere  life  estate,  we  t:ive 
it  n  forced  nnd  unnatural  construrtinn, 


o  thii  in  ihe  ( 


icof  a 


highly  penal,  where  tho  party  npiiinsl 
whom  il  operates  u  enlitlcil  to  dcinilnd 
llie  !>olution  of  nil  doubts  in  his  favor. 
We,  in  effect,  make  the  forfeiture  of  iho 
life  estate  embrace  Ihe  reversion  without 
any  ndeqanle  words.  And  we  also  en- 
CDunier  many  other  anomalies,  as  Iha 
court  frankly  admit.     We  plaeo  the  fte 


i38 

if  IheettaM  literally  nowhere,  which  1i 
1  result  not  to  he  foand  in  any  modern 
■aae  lo  our  knowledge  ;  &nJ  we  further 
illowthe  heirs  lo  inherit  an  esUle  whieh 
lid  not  exitt  in  that  anrautor.  Theae 
ira  anomalies  which  we  hare  no  doubt 
longrcM  had  power  lo  provide  for, 
ind  perhaps  would  have  provided  for, 
f  iheie  contingencies  had  been  sug- 
^led,  but  it  could  nol  have  been  done 
hort  of  the  use  of  verj  express  tan- 
:iiaga.     And  for  the 
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that  commonly  nations 
capture  or   confisCBle   t 


irmg 


o  the  si 


t,  by  Di 


I,  without  any  adequate  lan- 
^ungG,  and  in  violation  of  the  natural 
mport  of  Ihe  terms  in  which  ft  is  ex- 
iressed,  and  in  order  to  render  a  penal 
taluce  more  penal,  is  sufficiently  at 
'ariancc  with  the  scllled  coarse  of  slata- 
Dry  construction  to  excite  surprise  in 
.11  minds,  when  we  consider  the  high 
haractcr  of  the  courl  from  which   it 

There  may  be  some  escape  from  this 
pparent  anomalous  character  of  the 
ecision,  but  we  have  soughi  in  vain  for 
[,  in  (he  opinion  of  the. learned  jodge. 
Ul  that  is  (hero  said  about  Ihe  construc- 
ion  uf  the  English  courts  of  forreilnres 
nder  their  statutes  for  punishing  crirocK, 
aoms  lo  us  wholly  irrelevant.  This  is 
ot  in  any  sense  a  forfeiture  for  crime, 
t  is  nol  strictly  a  forfeilDre  at  all.  That 
'Ould  imply  a  previous  trial  and  con. 
ieiion,  of  which  there  is  no  pretence 
are.  This  is  merely  a  proceeding 
gainst  the  estate  of  Wallach  in  the 
>nd,  not  became  of  any  alleged  crime, 
xcept  that  of  being  an  enemy  in  time 
f  war,  which  may  depend  upon  his 
esidencc,  and  ordinarily  does.  Bat 
□wever  that  may  be,  here  it  is  certainly 
ocrime,and  if  itwere,  would  work  no 
irfeilure  until  after  conviction.  This 
siiure  of  enemies'  properly,  wilhin  the 
irritoriei  of  the  belligerents,  is  no  new 
ling.  It  is  well  understood  and  clearly 
•fined  by  all  writers  upon  inlematiooal 
tw.  The  only  difference  between  Ibis 
Bd  ordinary  caw*  of  Ihe  character  is, 


Bynk.  L.  1,  c.  7  ;  V.ttel,  L.  iii., 
i  76  ;  Twiss  on  Law  of  Nalioni 
{  Gl.  But  here  the  slalule  gratp 
whole  life  estate  of  the  enemy,  an< 
court  extend  it  virtually  over  the 
and  the  reversion  by  mere  coniiroc 

nature  of  iha  opinion  in  Ihis  cmac  i 
natural  and  necessary  result  of  ihi 
possible  tuk  sel  the  learned  jndg 
the  court  of  j'nslifyini;  an  crroncon 
ciiion.  If  the  decision  ivcrc  the  i 
way  there  would  be  no  embarrass 
in  finding  good  reasons  for  it.  It  W' 
in  fact,  require  no  atgumenl  lo  >d] 
il,  since  it  would  be  but  followin) 
natural  import  of  ihe  very  terms  o 
statute.  How  then,  it  may  fairl 
asked,  can  the  court  know  that  Ton 
intended  lo  deprive  Wallnch  of  i 
possible  estate  in  this  land,  whei 
such  thing  is  said,  but  the  conlr 
And  how  can  it  be  fairly  inferred, 
anything  in  this  slalate,  thai  Con 
felt  any  special  interest  on  beha 
the  heip,  more  than  of  Waltach 
selfl  The  natural  presnmption  v 
be  thai  the  heirs  were  as  likely  i 
enemies  lo  Ihe  government  as  ihi 
ceslor.  The  truth  probably  is  that 
gresB  made  up,  in  their  own  imai 
tion,  some  fancied  analogy  betwMi 
conHscation  of  enemies'  property, 
the  rorfeilure  of  estate  consequent 
conviction  for  treason,  as  defined  i 
conitiluliou,  anil  attached  the  joint 
lulion  as  a  condition  to  the  statDle, 
the  whole  might  fail  from  atiemi 
too  much.  All  this  was,  no  d 
founded  in  mistake.  But  it  exp 
why  the  statute  did  not   attempt 


liv. 


And 


limit  of  their 
would  not  nalDrally  embrace  the  fi 
the  right  to  convey  it,«ith  the  rcre 
or  remainder.  There  wu  no  atlsi 
or  corniption  of  blood.     Tbere  wa 
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en  the  declnntton  that  e 

ngudcd  u  alieni,  thai  depriTing 
Em  or  lbs  right  to  Iranmnil  their  reM 
IM  in  buj  or  tha  ordinarr  niodei  bj 
td,  ordcviie,  or  d»cenc.     They  itood 

all  ropMii  aj  iher  did  before  the 
ante  or  roallMation,  with  full  power 

innimil  their  eiMUi  in  the  premtaei 

■It  the  modes  nanad.  And  there 
ttai  to  ui  nu  juat  gronn4  to  argue 
It  WallKh  hud  not  all  the  eaiue  he 
tr  had  in  this  land,  except  hi<  life- 
Ule.  Thi),  we  ace  very  clearlv,  he 
d  lo»,  and  neither  tlie   termination 

the  war  nor  the  amnestj  woald   re- 
ire  it  to  him,  became  neither  coald 
do  the  fact!  npon  which  the  conBi- 
lion  proceeded. 
Wa  inui  we  lui*e  nude  the  gnnndi 


ate  and  courteoui  termi  ai  are  not  in- 
conaiiient  with  our  niiqualifled  reaped 
for  the  conrt,  and  the  learned  judj.'C  in 
particular  who  gait  the  opinion.  And 
while  we  feel  that  our  riewi  may  poui- 
bty  be  founded  Id  error,  not  being  able 
to  feel  the  laiae  eonHdence  in  our  con- 
clniiona  m  we  might  apon  some  lubjecia 
with  which  we  had  been  mnre  fanlilier, 
we  muit,  oeTertlieleia,  inaiat  thnl  in 
•rery  riew  we  are  able  to  lalie  of  the 
nmteer  the  decision  ia  nt  rnrianee  with 
all  the  well  eatabtished  canona  of  statu- 
tory conatmction  known  to  the  law,  so 
far  as  iDTolrsd  in  the  ekie. 

I.  F.  B. 


Court  of  Appeals  of  Maryland. 
nORATIO  L.  WHITRIDOE  r.  ROSALIE  C.  BARRY. 
rhl  ft  bill  of  interfdeader  filed  in  a  Maryland  conrt,  to  settle  the  conflicting 
limt  of  two  parties  nader  ■  policy  of  insurance  made  psyahle  in  Philadelphia, 
iwing  out  of  an  asiignment  of  the  policy  made  in  the  city  of  New  York,  both 
niu  having  appeared  (o  the  suit,  the  case  must  be  disposed  of  according  to  the 
•  of  Maryland. 

k  policy  of  insurance  taken  on  the  life  of  a  husband  for  the  sole  nae  of  his 
re,aiid  payable  to  her  or  her  assigns,  is  a  cAdk  I'a  arti'oa  of  the  wife's,  which  she 
I  ibe  right  to  assign  or  otherwise  dispose  of  with  her  hubsnd's  consent. 
Tho  wire  holding  sach  policy,  attached  her  signature  to  a  blank  printed  form  not 
ached  lo  tlie  policy,  without  name  oF  aiiignce  or  dale,  and  with  do  directions 
la  her  as  lo  Oiling  up  the  blanks  or  as  to  the  detirery  of  the  paper  or  policy. 
beihtr  inch  a  paper  signed  and  deliTered  in  blank  with  an  express  or  implieil 
tliority  from  the  party  signing  it  to  fill  up  the  blank  to  the  person  lo  whom  it  is 
liiered,  a<  he  thought  proper,  and  who  afterwards  lilled  it  up  accordingly,  is  a 
lid  sisignmcnt  saScient  to  pass  the  title  lo  the  cAom  in  arlUm,  Qaaire  f 
The  advance  to  B.  by  A.  of  certain  promissory  nolea,  to  a  lari^e  amount,  which 
bad  flnally  lo  pay,  upon  the  faith  of  B.'i  securing  him  by  the  assignincnt  uf 
liciei  of  insurance  end  other  property,  constitotes  a  sufficient  consideration  to 
pport  B,  's  assignment  to  A.  of  anch  policies. 

Tbesignsture  of  a  feme  cortrt  to  the  assignment  of  apolicy  of  insnrance  effected 
t  her  sole  use,  made  with  the  consent  of  her  hnsband,  is  sufficient  without  hit 

TUo  Id  sect  wf  w1.  4S  of  the  Code,  proTiding  for  the  conrevance  of  the  wife's 
iperty  by  a  joint  deed  with  her  husband,  and  the  I  Ilh  sect,  where  tlie  husband 
required  to  join  in  the  etmnyanee,  were  intended  lo  apply  to  inch  cooTeyaQces 
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her  property  as  were  requireil  by  luiv  lo  be  mmle  hy  alt  persons,  by  detd  o 

ar  in»lrmr.eiit  o(  wriling,  aa  the  coe  mJijht  be.     Tlicy  do  not  csclnile  ihe  onl 

y  nielliod  or  conTeyaiice. 

luc  whatcTer  ihc  nature  of  the  iransrer,  from  regnrd  to  the  intcreats  DChaitnii 

.  wire,  it  muEl  be  made  villi  ttia  uoucurrence  uf  the  huabtinil,  expreeii  or  in 

!d. 

L  policy  of  inanranc*  was  taken  on  the  life  oT  a  husband  Tor  the  aole  me  od 

a,  and  pnyable  lo  her  or  her  assigns.     The  wife,  influeneed  by  the  impottanii 

her  haibnnd,  and  unJer  circnm stances  amounting  to  a  controlling  dorti!,  nn 

ch  deprived  her  of  that  neressery  I'recdom  in  the  exercise  of  her  mental  fun 

lo  make  the  act  binding;  upon  her,  ntlached  her  signature  to  a  blank  primr 
D  not  niutchcil  lo  the  poller,  without  name  or  assignee  or  dale,  or  dcsiffniiio 
;he  policy,  and  with  no  direction  from  her  as  to  tilling  the  blanks  or  delirei 
;he  assignment  or  policy.  B.  haring  adranced  lo  the  huslmnd  certain  prnini: 
t  notes  to  a  large  amount,  which  he  had  Hnally  lo  pAy,  upon  the  fiilli  of  it 
band's  securing  him  by  the  assignment  of  policies  of  insurance  and  athcrpri 
;t,  the  husband  caused  the  assignment  to  be  tilled  up  with  a  transfer  of  t( 
icy  aforesaid  to  B.,  and  delivered  this  assignment  and  subsequently  also  t^ 
ley  itself  lo  B.     Upon  the  death  of  the  husband,  in  a  conlest  between  ihe  vil 

the  Basi(;nee  Of  B.  (for  iho  benefit  of  creditors),  as  to  whieli  was  entitled  i 
ire r  on  the  policy,  it  was  held,  1.  Tlial  B.'s  assignee  could  claim  no  grnti 
It  than  B.  held  in  the  policy  ;  2.  That  the  wife  was  eotitled  lo  recorer,  as  tt 
mrtunily  under  which  she  signed  the  Inslrument  of  assignment  was  nuch  ■■  i 
rire  her  of  her  free  agency,  or  such  as  she  wu  too  weak  to  resist,  and  il 
ht  not  lo  be  held  responsible  therefor. 

iVpPBAL  from  the  Circuit  Court  of  Baltimore  City. 
This  was  a  bill  of  interpleader,  filed  by  the  National  Life  Insn 
;e  Company  of  the  United  States  of  America,  chartered  by  Ai 
Congress,  to  have  determined  the  respective  rights  of  Rosal 
Barry  and  Horatio  L.  Whitridge,  trustee  of  William  H 
une,  to  the  proceeds  of  a  policy  of  insurance  effected  on  tl 
!  of  John  S.  Barry,  husband  of  said  Rosalie.  The  policy  vri 
dc  at  .Washington,  D.  C,  August  28th  1868,  for  $5000,  i 
or  of  Rosalie  C.  Barry,  to  her  sole  use,  if  living,  and  to  hi 
ffcutors,  admin  is  tratora  and  assigns,  if  dead ;  with  a  provisic 
ihorizing  its  assignment  by  way  of  security  or  absolutely,  ar 
,de  payable  at  Philadelphia. 

About  the  beginning  of  August  1871,  Rosalie  C.  Barry  assigiif 
s  policy  for  a  valuable  consideration  to  William  H,  Brnne;  wl 
eived  said  assignment  from  John  S.  Barry,  August  8d  187 
i  subsequently,  on  the  13th  of  February  1872,  made  a  gener; 
ignment  of  all  his  estate  and  effects,  including  the  policy  ( 
ursnce,  to  Horatio  L.  Wliitridge,  for  the  benefit  of  his  creditor 
The  assignment  to  Brnne  grew  out  of  the  following  facts : 
At  several  times  prior  to  tbc  assignment,  Brune,  trading  undi 
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name  of  F.  Vf.  Bruno  &  Sons,  at  the  eolicitation  of  aaiJ  Barry, 
liis  accoramodution,  and  upon  the  pledge  thut  the  notes  sliould 
held  sacred  and  certainly  paid,  and  the  loan  secured  by  an  as- 
tinient  of  policies  of  insurance  on  the  life  of  said  Barry,  and 
ither  property,  loaned  to  Barry  iho  promissory  notes  of  F,  W. 
me  k  Sons,  to  the  amount  of  about  $80,000.  al)  of  which  notea 
ine  had  ultimately  to  pay,  which  so  seriously  embarrassed  him 
lo  compel  his  failure,  and  the  deed  in  trust  to  Whitridge.  After 
maturity  and  non-payment  by  Barry  and  the  payment  by  Brune 
a  portion  of  the  notes  so  loaned,  Barry,  in  partial  fulSlment 
his  promise  to  secure  him,  sent  to  Brune  in  August  1871,  an 
ignment,  executed  by  Rosalie  C.  Barry,  in  favor  of  Brune,  with 
rer  of  attorney  annexed,  of  certain  policies  of  insurance  on  her 
iband'a  life,  in  her  favor,  among  which  was  the  policy  in  ques- 
i  in  this  suit,  and  Brune  thereafter  renewed  certain  of  the  ma- 
ed  notes  which  lie  afterwards  paid.  The  policies  covered  by 
nssignment  were  subsequently  also  handed  to  Brune. 
fhis  nssignmenC  was  executed  by  Rosalie  C.  Barry,  in  blank, 
i  filled  up  with  the  transfer  of  the  policies  aforesaid,  by  ihe 
ection  of  John  S.  Barry,  to  whom  she  had  given  it  so  signed  by 
self. 

lohn  S.  Barry  died  in  the  city  of  New  York  on  the  9th  of 
rch  1872,  and  the  insurance  company  having  refused  payment 
ler  said  policy  to  Whitridge,  because  of  the  claim  and  suit 
refer  ef  said  Rosalie,  instituted  at  Philadelphia,  Whitridge 
ugbt  suit  against  the  company  in  the  Superior  Court  of  Balti- 
re  City,  which  was  afterwards  discontinued, 
^ther  facts  in  the  case  are  stated  in  the  opinion  of  this  court, 
fhe  appeal  is  taken  from  the  decree  of  the  Circuit  Court,  award- 
thc  amount  of  the  policy  to  Rosalie  C.  Barry. 

7.  Morrison  Harrit  and  Fred.  W.  Brune,  for  the  appellant. — 
is  is  to  be  construed  as  a  Maryland  contract ;  and  a  Maryland 
irt,  adjudicating  the  administration  of  a  fund  under  its  own 
isdiction,  is  bound  to  maintain  and  enforce  an  assignment  valid 
ler  Maryland  law,  even  if  such  assignment  might  be  held  in- 
ii|  under  the  laws  of  Nev  York,  where  said  Rosalie  C.  Barry 
a  living  at  the  time  of  its  execution :  Wilaim  v.  Caraon,  12  Md. 
;  Smith  V.  McAlee,  27  Id.  438,  439 ;  Story's  Confl.  of  Laws, 
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This  assignment  of  a  cho$e  in  action  created  and  settled  to  the 
sole  and  separate  use  of  Mrs.  Barry,  voluntarily  signed  by  her  in 
blank,  handed  to  her  husband,  by  his  direction  filled  up,  with  a 
transfer  among  other  things  of  the  policy  in  question,  was  trans- 
ferred  to  and  held  by  Brune,  under  circumstances  that  made  him  a 
holder  for  value,  and  vested  in  him  a  legal  and  sufiicient  title  to 
the  proceeds  of  the  policy. 

It  is  not  necessary  to  constitute  a  bond  fide  holding  that  the 
value  should  have  been  paid  at  the  time  of  receiving  the  security— 
a  part  consideration  is  suflScient :  Sawyer  v.  Priekett  et  war.,  19 
Wallace  166 ;  Swift  v.  Tyson^  16  Peters  1 ;  Goodman  v.  Simondt, 
20  Howard  343. 

^  Brune  being  in  possession  bond  fide  of  the  assignment,  and  a 
holder  for  value,  cannot  be  affected  in  his  rights  by  the  assumed 
misrepresentations  by  which  the  husband  is  said  to  have  procured 
it  from  his  wife ;  because  he  was  not  cognisant  of  the  means  used 
and  in  no  way  aided  or  abetted  them  :  Oorbett  v.  Brock^  20  Beav. 
624 ;  Van  Duzer  v.  ffowe,  21  N.  Y.  635 ;  Hall  v.  Sinks,  21 
Md.  416,  417 ;  Powell  v.  Bradlee,  9  G.  &  J.  220. 

She  handed  the  assignment  to  her  husband  in  blank,  which  gave 
him  the  right  to  fill  it  up ;  and  her  act  held  him  out  as  the  owner 
of,  or  as  having  power  of  disposition  over,  the  property,  and 
parties  innocent  of  the  fraud,  dealing  with  him  for  value,  are  pro- 
tected against  her  claim :  Van  Duzer  v.  Howe,  21  N.  T.  535 ; 
N.  Y.  ^  N.  H.  Railroad  Co.  v.  Schuyler,  34  Id.  69 ;  McNeil  v. 
Tenth  National  Bank,  46  Id.  829 ;  White  v.  Vermont  ^  Man. 
Mailroad,  21  Howard  576 ;  McHenry  v.  Datns,  Law  Rep.  10  Eq. 
Cases  88.  See  also  Carr  v.  Le  Fevre,  27  Penna.  413  ;  Mechanics 
Bank  v.  N  Y.  Railroad,  4  Duer  480,  639,  682 ;  Carpenter  v. 
Longan^  16  Wallace  273. 

The  appellee  is  estopped  from  disavowing  the  legitimate  conse- 
quence of  her  act,  in  thus  allowing  her  husband  to  hold  himself 
out  as  the  owner  of.  or  having  full  power  of  disposition  over,  the 
property,  because  Brune  was  misled  by  it  to  his  prejudice ;  this 
constitutes  an  estoppel  in  pais:  Freeman  v.  Buckingham.  18 
Howard  182;  Funk  v.  Newcomer,  10  Md.  801;  for  admissions 
acted  on  by  others,  whether  true  or  false,  are  conclusive  against  the 
party  making  them  in  all  cases  between  him  and  the  party  whose 
conduct  he  has  thus  influenced:  McClellan  et  ux»  v.  Kennedy,  8 
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.  230.  See  also  McCUllan  r.  Kennedy,  3  Md.  Ch.  Dec.  247 ; 
Hr.  £r.«i»,  21Id.416,417. 

'oAtt  P.  Foe  and  /.  NeveU  Steele^  for  the  appellee. 

'he  opinion  of  the  court  was  delivered  by 

Itevart,  J. — The  National  Life  Insurance  Compan;  filed  a 

of  interpleader  in  the  Circuit  Court  of  Baltimore  City, 
iging  the  fund  in  dispute  within  that  jnrisdictioii  for  deter- 
ation. 

]he  respective  claimants  of  the  proceeds  of  the  policy  in  ques- 
.,  under  the  decree  of  interpleader,  have  appeared,  and  the 
:  must  be  disposed  of  according  to  the  law  of  this  state. 
t  seems  to  be  conceded,  on  all  aides,  that  the  hx  fori  must 
em  in  the  determination  of  the  case. 

'he  policy  in  question  was  taken  on  the  life  of  John  S.  Barry, 
the  sole  use  of  his  wife,  Mrs.  Barry,  the  appellee,  to  whom  it 

made  payable,  or  to  her  Bssigns. 
'here  can  be  no  doubt,  it  was  a  chone  tn  action  of  hers,  which 

had  the  right  to  assign,  or  otherwise  dispose  of,  with  her 
band's  consent :  N.  Y.  Life  Ins.  Co.  v.  Flack,  3  Md.  341 ; 
erick  v.  Coakley,  35  Md.  185. 

'he  alleged  assignment  was  not  endorsed  on  the  policy;  Mrs. 
ry's  signature  was  attached  to  a  blank  printed  form  of  assign- 
it,  without  name  or  date,  and  with  no  direction  from  her  as  to 
filling  up  of  the  blanks  with  the  name  of  any  person,  or  with 

or  more,  or  all  of  her  policies;  or  to  deliver  the  paper,  or 
cy,  signed  by  her,  to  any  person.  Whether  such  a  paper, 
led  and  delivered  in  blank,  with  an  express  or  implied  autbo- 
,  from  the  party  signing  it,  to  fill  up  the  blank,  to  the  person 
ihom  it  is  delivered,  as  he  thought  proper,  and  who  afterwards 
d  it  up  accordingly,  is  a  valid  assignment  and  sufficient  to 
I  the  title  to  the  ekote  in  action,  it  is  not  necessary,  from  the 
r  we  take  of  this  case,  to  decide.  The  authorities  are  con- 
ing, and  it  is  a  debatable  question.  See  Kent  v.  Someritlle, 
i,  k  J.  265;  Cheshff  v.  Taylor,  3  Gill  257  ;  A^hriner  v.  Lam- 
i,  12  Md.  174;  Spiker  v.  Nydegger,  30  Id.  315;  Byert  v. 
Clanahan,  6  G.  &  J.  250 ;  White  v.  Vermont  and  Ma»».  liail- 
i  Co.,  21  Howard  375;  McNeil  v.  Tenth  National  Bank,  46 
Y.  329 ;  Liich  v.  Welh,  48  Id.  637 ;  Edgerton  v.  Thomat, 
elden  40 ;  Dawson  v.  Coleij  16  Johnson  54 ;  Drury  v.  Foster, 
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Wallace  24 ;  UMlewJiite  v.  MeMorine,  0  Mees.  &  Wels.  2l 
une  having  advanced  to  Barry  certain  promissory  notes,  t 
■go  amount,  which  he  had  finally  to  pay,  upon  the  faith  of  Barr 
;uririg  him  by  the  assignment  of  policies  of  insurance  antl  otl 
operty — constituted  a  sufficient  consideration  to  support  ! 
irr^'s  assignment  to  Bruiie  of  the  policy  in  question  :  Ham, 
Towers,  3  H.  &  J.  147;  Stevemon  v.  Iteigart,  1  Gill  27. 
We  treat  the  matter  ub  it  affected  Bruno;  his  assignee,  Wl 
l>;e,  can  claim  no  greater  right  than  Brune  held  in  the  policv 
The  signature  of  Mrs.  Barry  to  the  assignment  of  the  pol 
the  assignment  was  otherwise  valid),  made  with  the  consent 
r  husband,  would  be  sufficient  without  his  signature  there 
lieiher  he  signed  with  her  or  not,  was  not  material  to  its  validi 
Before  the  Code,  the  wife,  as  to  hor  separate  property,  if  i 
itricted  to  a  prescribed  mode,  could  convey  it  as  if  she  wen 
mesole:  Cook  v.  JIusbands,  11  M.<i.  4^2;  Chew' a  Adm.  \ .  Bet 
Id.  a48  ;  Buchanan  v.  Turner,  2('>  Id.  I. 
The  2d  sect,  of  45th  art.  of  Code  provides  for  the  convejar 
the  wife's  property  by  a  joint  deed  with  the  husband ;  and  i 
th  section,  where  the  husband  is  required  to  join  in  the  couvi 
3e,  were  intended  to  apply  to  such  conveyances  of  her  propel 
are  otherwise  required  by  the  law  to  be  made  by  all  perpo 
deed  or  other  instrument  of  writing,  as  the  case  may  be.  Tl: 
not  exclude  the  ordinary  methods  of  conveyance. 
The  purpose  of  these  provisions  was  to  enable  the  wife,  with  t 
icurrence  of  her  husband,  to  dispose  of  her  property  by  i 
lal  modes,  and  not  to  restrict  the  power  of  conveyance  so  as 
|uire  that  every  portion  of  her  property,  however  minute,  shoi 
conveyed  by  herself  and  husband  by  solemn  instrument 
ting. 

But  whatever  the  nature  of  the  transfer,  from  regard  to  I 
Brest  of  husband  and  wife,  it  must  be  made  with  the  conci 
ce  of  the  husband,  express  or  implied. 
^Irs.  Barry,  who  thus  executed  the  alleged  assignment  of  i 
icy,  appears  from  the  evidence  to  have  been  nut  at  all  deficie 
mental  capacity  to  understand  what  she  was  doing;  on  t 
trary,  endowed  with  more  than  ordinary  intelligence.  Bi 
withstanding  such  was  the  character  of  her  mind,  thf  e' 
ce.  mainly  from  herself,  shows  to  a  sufficient  extent,  allhou; 
free  from  difficulty,  that  at  the  time  she  executed  the  ussig 
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:t  in  i[uc-:tion,  she  was  hiboriiig  under  controlling  duress,  and 

I  not   tliitt  necessary  freedom,  in  the  exercise  of  her  uiGntnl 

ultics,  to  make  the  act  binding  upon  ber,  to  all  iuicnts  and 

poses. 

lira.  Barry  ecems  to  have  been  advised  of  the  views  and  finan- 

c(fort»  of  her  husband;  was  made  familiar  with  his  plans  and 
ernes,  and  fully  impressed,  by  his  persisrent  importunities,  with 
"US  iippreiiension  as  to  his  coEidition  and  the  state  of  his  alTairs. 
:oriling  to  lier  stntement,  admitted  as  evidence,  she  seemed 
lave  been  fearful  of  the  eonsetjuenues  ns  to  his  future  course, 
he  failed  to  sign  the  paper  as  lie  requested.     Most  undoubtedly 

was  much  exercised  over  this  matter,  hesitating  and  undeter- 
led  as  to  what  she  should  do.  But  after  having  repeatedly 
ire  refuaeil  to  sign  the  instrument  tefl  with  her  for  the  pur- 
e,  she  was  induced  to  change  lier  purpose. 

n  determining  as  to  her  moral  freedom,  in  the  execution  of  the 

.  as  affecting  her  legal  responsibility,  her  relation  as  wife  to 

husba'id    must  have   mut.'h   force;   and   ailequatc   allowance 

uld  be  made  therefor.     The  circumstances  nuri-ounding  her  anil 

husband  giving  character  to  the  act,  must  be  duly  considered. 
?rom  a  full  consideration  of  all  the  evidence,  we  are  constrained 
:lie  conclusion  that  liiere  wns  such  a  pressure  upon  her,  from 

ciDidition  of  her  husband  and  apprehended  consequences,  she 
I  deprived  of  that  moral  agency  requisite  to  iv  binding  act,  in 

conveyance  of  her  policy,  and  that  she  ought  not  to  be  held 
ponsiblo  therefor. 

^uch  was  the  unanimous  opinion  of  the  judges  of  the  Court 
Appeals  of  New  York,  upon  the  same  testimony,  affirming  the 
ion  of  the  inferior  court,  and  deciding  that  her  signature  was 
he  considered  as  affixed  under  duress  and  compulsion.  Much 
pect  ia  due  to  the  opinion  of  that  learned  tribunal,  and  without 
y  convincing  evidence  to  the  contrary,  their  conclusion  ia  not 
be  disregarded. 

A  court  of  equity  cannot  hold  her  bound  by  her  act,  under  the 
cumstances.  Whilst  it  is  not  every  degree  of  importunity  that 
mfficieiit  to  invalidate  an  instrument  transferring  property,  yet 
t  be  such  as  to  deprive  the  party  executing  it  of  her  free  agency, 
such  as  she  is  too  weak  to  resist,  she  ought  not  to  be  held  respon- 
le  therefor :  Davia  V.  Calvert,  5  G.  &  J.  269 ;  Wittman  et  ux.  v. 
'OL.  XXIV.-« 
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fkand,  26  Md.  95.  The  facU  discloaed  in  this  case  mnst ) 
ppellee  the  benefit  of  such  defence, 
om  a  careful  consideration  of  the  evidence,  and  the  princi] 
It  and  equity  applicable  thereto,  we  think  Mrs.  Barrj  on 
Q  be  estopped  from  claiming  the  fund  in  court,  and  it  mns 
over  to  her. 

Decree  affirmed  and  cause  remanded 


ircuit  Court  of  the  United  Statet,  Dittriet  of  Connecticut. 
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right  o[  the  Judicisry  to  declsrs  b  stntate  void  fur  anconilitarionnlilv  is 
ixcrcised  in  clear  caws,  and  this  rule  apptiei  with  eipecial  force  lo  decii 

principle  Ihul  >  Biockholder  of  a  company  cannot  maintain  »  bill  in  Fi 
t  >  wrongdoer  to  prevent  un  injur;  to  the  corpomlion,  unless  ii  thtl 
d,  >nil  slinll  nfflrmalively  ippcnr,  that  llio  corporation  haa  terniieii  to 
res  to  protect  itself,  does  not  extend  (o  a  bill  which  i>  in  guod  laiih  file 

older  of  a  policy  in  an  insurance  companj  is  a  creditor  wiihin  this  rait 
lianer  is  a  ronlrnct  between  the  mate  and  the  corporators,  and  the  cur] 
ikes  ihe  gram  subject  to  the  lirnilations  contained  in  the  act  of  ineor) 

If  no  power  of  repeal  is  reserved,  none  can  bo  cxerciscil  ;  but  whi 
r  itself  or  a  general  siatulo  proviilcs  that  the  charter  is  subject  lo  repci 
islalnre,  at  its  pleasure,  without  restrictions  or  conditions  litnilinfc  the  pi 
!a1,  the  legislature  has  the  right  to  exercise  its  power  suirnnarily  and  at 
i  action,  being  a  tegiiilniiva  and  not  a  judicial  act,  cannot  be  reTiewei 
iris,  unless  it  should  exercise  its  power  so  wantonly  and  carelessly  i 
ily  violate  Ihe  principles  of  natural  jailice. 

:pcal  of  a  charter  does  not  of  itself  violate  or  impair  the  obligations  of 
ct  which  tlie  corporHiion  has  entered  into.  Rut  Ihe  legislnluie  cnnnal  ei 
ch  rules  in  regard  to  the  management  and  disposition  of  the  asset!  Dl 
alion,  that  the  nvails  shall  be  diverted  from  or  divided  unfnirly  and 
y  emnng  the  creditors,  and  thus  impair  the  obligation  of  conlrarts,  or 
rtion  of  the  avails  which  belong  to  the  stockholders  shall  be  aequeateied 
^d  from  ihc  owners,  and  thus  injure  vested  rights- 

legielature  has  the  right  lo  appoint  a  trustee,  to  take  the  assets  and  n»' 
airs  of  a  corporation,  whose  charter  hai  been  repealed,  in  conformity 
ncral,  jutt  rule*  which  it  haa  prescribed,  or  with  the  rules  of  a  con: 
,  if  no  statutory  provisions  have  been  enacted.     If  no  trustee  is  appoi 

Irgislatarc,  a  court  of  cc|uity,  which  never  allows  a  trust  lo  fail  fur 
if  a  trustee,  would  sec  lo  ihe  execution  of  that  lri»l,  although  by  ihe  d 

of  the  corporation,  the  legal  title  lo  the  property  had  been  changed. 
lugh  the  Biatemcnt  of  facts  in  a  preamble  to  a  mntute  is  not  cvidtnr 
I  B  party  whose  rigliu  are  affected  without  liis  content,  yet  where  the  1< 
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t  i1oc<  nn  flct  within  iM  frnwera,  ■  iUUm«nt  of  its  leuoa*  in  »  preambls  will 
feci  (be  Tslidii/ or  its  act. 

sululc  repealing  a  charter  al  a  certain  date,  provided  that  the  company  ahall 
:  up  a  dcficiencv  in  iu  aiaela  berors  that  date,  then  the  charier  ahall  remain  in 
,  and  appointing  a  upecial  tribunal  to  determine  whether  (he  dcSriency  i( 
Dp  or  not,  ia  not  a  delegation  of  leeiilalire  power  and  ia  valid.  A  itatate 
be  poaaed  tu  take  clfect  on  (he  happening  of  a  future  CTent. 

[oTiON  for  injunction. 

he  bill  was  filed  September  11th  1875,  and  on  the  same  daj  a 
ion  vas  made  for  a  provisional  injunction,  pending  tho  hearing 
diich  an  ex  parte  injunction  was  granted.  The  facta  are  stated 
[ie  opinion. 

Vm.  D.  Skipman  and   Wm.    W.  MaeFarland.  for  the  com- 

oatits. 

'imeon  E.  Baldwin,  for  the  insurance  commissioner,  one  of 

defendants. 

0  counsel  appeared  for  the  insurance  company,  vhicb  was  the 
r  defendant. 

niPMAN,  J. — The  American  National  Life  and  Trust  Company 
incorporated  by  the  General  Assembly  of  the  state  of  Connec- 
t  in  the  year  1866,  under  the  name  of  the  American  National 

Insurance  Company.  The  eighth  section  of  the  charter  is  as 
iwa :  "  This  resolution  *  •  *  may  be  altered,  amended  or 
aled  at  the  pleasure  of  the  General  Assembly." 
.  statute  of  the  state  passed  in  1871,  relating  in  part  to  life 
ranee  companies,  and  creating  the  office  of  insurance  com- 
ioner,  provided  in  substance,  that  if  it  should  appear  to  the 
missioner  from  any  report,  valuation  or  examination  of  any 

insurance  company,  that  the  assets  of  any  such  company 
rporated  by  this  state,  were  less  than  its  liabilities,  the  com- 
ioncr  should,  at  his  discretion,  bring  a  petition  to  the  proper 
t  of  probate,  praying   for  the  appointment   of  a  trustee,  to 

possession  of  the  property  of  such  company  for  the  benefit 
la  creditors,  and,  if  it  should  appear  that  the  assets  were  less 
mount  than  three-fourths  of  the  liabilities  of  such  company, 
act  made  it  imperative  upon  the  commissioner  to  bring  such 
■ian  without  delay. 

n  November  28d  1874,  Mr.  John  W.  Stedman,  then  and  now 
rnnce  commissioner  of  this  state,  preferred  his  petition  to  the 
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proper  probate  court,  alleging  that  the  result  of  nn  exami 
of  the  financial  condition  of  the  American  National  Life  and 
Company,  and  a  valuation  of  its  policies  and  assets,  discW 
the  assets  of  the  compaiij  were  less  than  its  liabilities,  an 
than  three-fourths  of  its  liabilities,  and  praying  for  the  appoic 
of  a  trustee.  After  a,  full  hearing,  said  court  having  called 
iissistancc  a  judge  of  the  superior  court,  in  pursuance  of  a  t 
:)f  the  state,  found  that  "  the  allegation  that  such  assets  a 
than  three-fourths  of  the  liabilities  is  untrue,  that  the  atle 
:hat  the  assets  of  said  company  are  less  tlian  its  liabilities  i: 
ind  the  court  further  finds  that  the  deficiency  is  not  such  tli 
irayer  of  the  petition  should  be  granted,"  anil  dismissed  thi 
;ion.  The  insurance  commissioner  presented  to  the  Gener 
lembly,  at  their  May  session  1875,  a  special  report  upon  the 
)f  this  company,  and  at  the  same  session,  the  legislature  pas$< 
ollowing  joint  resolution  : — 

"  Whereas  the  Am 
diiveii.  lias  truii) 

!7umpnny  of  New  Haven,  and  hus  ceased  buMness,  said  liDst-iiamci 
)nny  assuming  the  liabilities  of  Siiid  American  Mutual  Life  Ins 
]iimp:niy  ;  and  whereas,  it  appears  from  the  report  of  the  ins 
Kmiiiii».sioi)ur  i-eltiting  to  the  affairs  of  said  American  National  l.i 
Trust  Company,  that  the  liiibilities  of  said  coiiipuuy  exceed  its 
iiorc  than  9100,000  ;  and  whereas,  said  company  has  iie<;lcctcd  u 
'used  to  render  to  the  insunmce  cimiuiissioner  a  report  of  its  co[ 
ind  ufTuirs  as  required  by  law  ;  thevefurc, 

"  Resoheil  by  tku  A»KmMif,  That  the  charter  of  said  An 
Mutual  Insurance  Company  and  the  charter  of  said  American  N 
life  and  Trust  Company  shall,  on  the  1st  day  of  September  A.  D. 
le,  and  bccumc  wholly  and  absolutely  repealed  and  annulled  ;  1't< 
luMTccrr.  thut  if  said  American  National  Life  and  Trust  Couipnj 
leforc  said  1st  day  of  September  1875,  supply  the  deGcicncy  c: 
n  its  assets,  and  receive  I'roni  the  iniiurnnce  commissioner  a  ccn 
howin<;  thuC  the  assets  of  snid  company  arc  sufficient  to  satisfy  l 
t^ndin^  and  unpaid  debts  and  claims,  and  to  provide  a  full  reinsi 
eserve  upon  its  policies  in  force,  to  be  ascertained  as  now  requii 
nw.  then  the  charter  of  said  companies  shall  remain  in  full  tore 
h:ill  not.  by  this  resolution,  be  reperilcd  or  annulled  ;  Providfif  / 
r  there  shall  be  any  disagreement  between  the  insurance  conimi; 
nd  said  American  National  Life  and  Trust  Company  as  to  the  a 
f  assHs,  their  value  and  their  sufficiency,  the  Chief  Justice  ■ 
lupreme  Court  of  Errors  shall,  upon  the  application  of  either  t 
uvance  commissioner  or  said  company,  designate  one  of  the  jud; 
he  Superior  Court  to  sit  with  him,  and  they  shall  fully  hear  the  | 
nd  dptennine  the  amount  of  such  nsnets.  their  value  and  suffic 
nd  thiir  determiuatiou  shall  be  conclusive  j  and  they  shall  tber 
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their  certificate  nt'  tlic  aniouiit  of  (he  deficiency,  if  any,  to  be  paid 
nd  if  fluid  company  nhult,  within  thirty  day§  after  the  delivery  of 
i^ertific&te  to  the  secretary  of  said  company,  pay  in  the  deficiency 
in  stated  ;  this  resolution  shall  beconiu  inoperativo  and  void.  The 
on  uf  i>ui<i  judges  shall  be  made,  und  said  certificate  lihall  bo  duli- 
Co  said  secretary  before  November  1st  1875. 

\n'l  pToviihd /urthtr,  that  in  case  of  n  disagreement  between  tho 
:iiuipuDy  and  the  insurance  commiGsioner  as  to  the  value  or  faia- 
)■  of  its  assets,  and  said  company  does  not  supply  the  deficiency  in 
*ct3  on  or  before  the  1st  day  of  September  1S75,  the  insurance 
lissioner  shall  then  and  thereupon,  on  itaid  1st  day  of  September 
,  take  poenession  of  all  the  assets,  books  and  papers  of  said  company, 
luld  the  same  subject  to  the  order  of  said  chief  judge,  and  to  be 
aed  of  aa  provided  by  law." 

t  the  flame  i^ession  the  legislature  passfid  a  statute  in  regnnl  to 
li^position  of  the  aasets  of  life  iriBurance  companiea  upon  the 
i\  of  tbeir  charters,  providing  in  substance,  that  the  title  of 
isseta  of  any  such  corporation  should  vest  absolutely,  and  in 
imple,  in  the  insurance  commissioner,  who  should  hold  and 
»se  of  the  same  for  the  use  and  benefit  of  policy  holders  of 
company,  and  such  other  persons  aa  may  be  interested  in  such 
s,  and  Jividc  the  avails  in  a  specified  order,  and  be  subject  to 
direction  and  control  nf  the  superior  court  for  the  county 
ill  which  the  corporation  should  be  situate. 
he  American  Kational  Life  and  Trust  Company  did  not,  prior 
eptembcr  1st  1875,  supply  to  the  satisfaction  of  the  coramis- 
;r  the  alleged  deficiency  in  its  assets,  and  disagreed  with  that 
;r  in  regard  to  the  amount,  value  and  sufficiency  thereof.  He 
B  preparations  to  take  possession  of  the  property  of  the  cotn- 
1  on  September  1st  1875,  and  prior  to  the  investigation  by 
chief  Justice  and  his  associate.  The  company  thereafter 
ght  a  petition  before  the  Superior  Court  for  New  Haven 
itj,  to  enjoin  the  commissioner  against  his  proposed  action: 
mporary  ex  parte  injunction  was  granted,  which  was  dissolved 
lis  honor.  Judge  Beardsley,  on  motion  of  the  insurance 
missioner,  and  after  a  hearing  of  the  parties.  A  temporary 
ex  parte  injunction  has  also  been  granted  by  Judge  RuBixsox, 
le  Court  of  Common  Pleas,  upon  the  petition  of  the  insurance 
missioner,  to  restrain  the  directors  and  executive  oGGcers  of 
company  from  disposing  of  Its  at^sets.  ' 

Sundry  citizens  of  the  state  of  New  York  who  hold  and  own 
icies  of  insurance  which  have  been  issued  by  said  company,  on 
icb  It  is  liable  to  pay,  by  virtue  of  lawful  contracts  heretofore 
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entered  into,  have  brought  their  bill  in  equity  before  this 
againet  the  commissioner  and  said  corporation,  alleging  its  sol 
pt-ajing  that  the  commissioner  be  enjoined  against  takinf 
session  of  said  assets,  and  that  the  company  be  enjoined  a 
delivering  such  possession,  mainly  and  principally  upon  tbeg 
that  the  resolution  of  the  General  Assembly  which  has  been  q 
and  which  is  the  foundation  of  the  authority  of  the  commis 
Eo  to  take  possession,  is  void  and  of  no  eSect.  The  reasons 
are  urged  in  support  of  this  position  will  be  stated  here 
The  complainants  have  also  moved  for  the  issuing  of  a  provi 
injunction  to  restrain  the  commissioner  from  taking  possess) 
the  assets  of  the  company  until  the  final  hearing  of  the  bil 
upon  this  motion  counsel  for  the  complainants  and  for  theco 
sioner  have  been  heard  at  length. 

The  only  question  now  to  be  decided  is,  whether  a  provi 
injunction  should  be  granted  ? 

The  general  principles  of  law  which  are  involved  in  this  ca 
of  great  importance,  and  concern  pecuniary  interests  in  this  ca 
of  no  ordinary  magnitude,  and  would  justify  me  in  taking 
time  for  the  consideration  of  this  motion  than  I  am  now  a 
give.  It  is  proper  that  a  hearing,  which  will  soon  take 
before  Chief  Justice  Park  nnd  bis  associate,  in  regard  to  the 
of  the  assets  of  the  company,  should  not  be  embarrassed  I 
pendency  of  any  undecided  motions  in  this  court,  and  it  is  < 
the  policy-holders  in  this  company  that  they  should  be  sp 
apprised  by  the  decisions  of  courts  in  regard  to  the  managi 
of  its  property.  These  considerations  demand  a  prompt  dei 
and  prevent  anything  more  than  a  succinct  statement  of  the 
ciples  which  I  deem  applicable  to  the  case. 

It  is  obvious  at  the  outset,  that  the  question  I  am  asked  to 
mine  has  always  been  considered  by  courts  one  of  grave  io 
ance. 

"  The  right  of  the  judiciary  to  declare  a  statute  void  a 
arrest  its  execution,  is  one,  which  in  the  opinion  of  all  cou 
coupled  with  responsibilities  so  grave,  that  it  is  never  to  he 
cised  except  in  very  clear  cases;  one  department  of  the  gc 
ment  is  bound  to  presume  that  another  has  acted  rightly, 
party  who  wishes  us  to  pronounce  a  law  unconstitutional  Cakes 
himself  the  harden  of  proving  beyond  doubt  that  it  is  so :" 
4-  If.  E.  Railroad  Co.  v.  Ccaey,  26  Penna.  St.  287,  per  Blai 
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:  eboald  be  a  very  clear  caso  to  justify  a  coart  in  deciding  that 
ct  of  the  legislature  ia  invalid,  upon  a  motion  for  a  proviiiiona! 
nction,  a  proceeding  vhicb  addresses  itself  particularly  to 
cial  discretion. 

be  defendant  corporation  is  b  stock  corporation  authorized  to 
:  life  policies  upon  the  mutual  plan  of  insurance,  but  it  ia  not 
tly  a  mutual  insurance  company,  and  the  policy-bolJera  are 
necessarily  members  of  the  corporation,  and  have  no  right  to 
icipate  in  its  management.  The  complainants  appear  befora 
xiurt  only  as  creditors  of  the  company.  Being  citizens  of  the 
!  of  New  York,  they  have  a  right  to  bring  this  bill  against  the 
adants,  citizens  of  Connecticut,  and  their  interest  aa  creditors 
le  corporation  and  cetliii*  que  trust  of  the  fund  which  is  now 
e  control  of  the  directors  of  the  corporation,  entitles  them  to 
ilain  their  suit  if  they  have  suffered  injury.  The  principio 
a  stockholder  of  a  company  cannot  maintain  a  bill  in  equity 
ast  a  wrongdoer  to  prevent  an  injury  to  the  corporation,  unless 
ill  be  averred,  and  shall  affirmatively  appear,  that  the  corpora- 
has  refused  to  take  measures  to  protect  itself,  does  not  extend 
bill  which  is  in  good  faith  filed  by  a  creditor, 
is  Boggested  that  the  questions  in  this  caso  are  the  same  as 
!  which  are  stated  in  the  petition  of  the  insurance  company 
pending  in  the  Superior  Court,  and  that  they  have  already 
virtually  passed  upon  by  the  decision  of  Judge  BbardSLBY. 
e  the  decision  of  any  judge  upon  a  motion  for  a  temporary 
iction  is  not  a  controlling  authority,  yet  it  is  true  that  the 
general  questions  which  arc  here  presented,  were  distiuseed 
I  argument  before  Judge  Beardeley,  and  the  fact  that  an 
ent  judge  of  this  state  had  in  effect  refused  the  injunction 
,  it  was  urged  by  the  insurance  company,  should  properly 
me  to  exercise  caution  befora  I  granted  it  in  an  action  which, 
jh  brought  by  the  policy  holders,  the  affidavits  on  file  in 
:aae  tend  to  show  was  instituted  at  the  instance  of  the  com 

le  coansel  in  the  case  are  not  seriously  at  issue  as  to  the 

:iples  which  are  applicable  to  the  repeal  of  the  charters  by 

lation. 

charter  is  a  contract  between  the  state  and  the  corporators, 

the  corporation  takes   the  grant  subject  to  the  limitationq 

h  are  contained  in  the  act  of  incorporation.     If  no  power  of 
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al  is  reserved,  none  can  be  cxerci9e4] ;  but  when  a  chi 
for  a  gciicrul  statute  provides  that  the  charter  is  subjci 
^al  by  the  legislature,  at  its  pleasure,  without  restriction 
luions  limiting  the  power  of  repeal,  the  legislature  lias 
t  to  exercise  its  power  summarily  and  at  will,  and  its  ae 
g  a  Jegislativo  and  not  a  judicial  act,  cannot  bo  reviewei 
courts,  unless  it  f^hould  exercise  its  power  so  wantonly 
elcssly  us  palpably  to  violute  the  principles  of  natural  ju! 

in   £uch  case,  a  repeal,  like  other  legislative  acts,  wbic! 

palpably  violate  the  principlea  of  natural  justice,  may  b 
ed  by  courts.  The  power  of  the  legislature  therefore  is 
mited,  for  the  private  rights  of  persons  are  not  subject  I 
at  and  despotic  exercise  of  power  by  a  legislature  wii 
ns  of  redress.  "  The  theory  of  our  governments,  state 
jnrd,  is  opposed  to  the  deposit  of  unlimited  power  aiiywl 
executive,  the  legislative  and  the  judicial  branches  of  I 
rnmcnts  are  all  of  limited  and  deferred  power:"  Loan  ^ 
on  V.  Topeka,  20  Wall.  603.     It  is  always  to  be  prefu 

the  legislature  has  exercised  its  great  powers  for  ndcq 
e,  and  the  extreme  caution  with  which  legislatures  onlin 
ipon  the  subject  of  the  repeal  of  charters  fully  warrants 
esumption. 

is  to  be  obsen'ed,  that  this  charter,  like  the  majority  of 
icut  charters,  provides  that  it  may  be  repealed  "  at  the 

of  the  General  Assembly,"  It  is  unlike  the  charters  in 
nsylvania  cases  of  Erie  jf  N.  E.  Railroad  Co.  v  Catex 
[la.  St.  287,  and  Commonwealth  v.  Pittsburgh  ^  Conneli 
'road  Co  ,  58  Id,  46,  which  provided  that,  if  the  corop 
Id  abuse  or  misuse  their  franchises,  the  charter  should  be 

to  repeal.     There  is  no  question  here  whether  the   I'gisli 

is  not  the  final  judge,  whether  the  contingency  upon  w 
luihority  to  repeal  is  based  has  occurred.  The  langun^ 
chnrter  is  also  unlike  the  charter  which  was  examined  in  / 
EffAVftt,  1  Sumn.  276,  which  provides  that  the  iegisit 
i)  alter,  limit,  restrain  or  annul  the  powers  conferred,  an 
h  I.MSC  the  conrt  held  that  a  right  of  absolute  repeal  was 
•vid.  The  right  of  repeal  is  here  expressly  reserved,  is  I 
CLScd  at  the  pleasure  of  the  General  Assembly,  and  is  sul 

to  the  limitation  which  I  have  suggested. 

is  not  material,  whether  the  Court  of  Probate  had  or  had 
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\ie>\  that  it  vas  not  enpedieDt  to  appoint  a  trostee.  That  court 
ply  found  that  the  company  was  insolvent,  but  that  its  assets 
e  not  less  than  tbree-fourtha  of  its  liabilities.  The  finding,  or 
opinion  of  the  court,  did  not  debar  the  legislature  from  taking 

I  legislative  action  as  it  deemed  just. 

L  repeal  of  a  charter  dous  not  of  itself  violate  or  impair  the 
gations  of  any  contract  wfai<;h  the  corporation  haa  entered  into, 
the  legislature  cannot  establish  such  rules  in  regard  to  the 
lagemeiit  and  disposition  of  the  assets  of  the  corporation,  that 
avails  shall  be  diverted  from  or  divided  unfairly  and  unequally 
ing  the  creditors,  and  thus  impair  the  obligation  of  contracts, 
bat  the  portion  of  tbo  avails  which  belong  to  the  stockholders 

II  be  sequestered  and  diverted  from  the  owners,  and  tbua  injure  ' 
«d  rights. 

The  capital  and  debts  of  banking  and  other  moneyed  corpora- 
s  constitute  a  trust  fund,  and  pledge  for  the  payment  of 
litors  and  stockholders,  and  a  court  of  equity  will  lay  hold  of 

fund  and  see  that  it  be  duly  collected  and  applied.  *  *  * 
iw  distributing  the  proceeds  of  an  insolvent  trading  or  bank- 
corporation  among  its  stockholders,  or  giving  it  to  strangers, 
eizing  it  to  the  use  of  the  state,  would  as  clearly  impair  the 
gation  of  its  contracts,  as  a  law  giving  to  the  heirs  the  effects 
I  deceased  natural  person,  to  the  exclusion  of  his  creditors, 
Id  impair  the  obligation  of  bis  contracts:"  Ourran  v.  State 
irkantat,  15  How.  312. 

be  legislature  has  also  the  right,  as  an  administratire  mea- 
,  to  appoint  a  trustee,  to  take  the  assets  and  manage  the  affairs 
■  corporation,  whose  charter  has  been  repealed,  in  conformity 
1  the  general,  just  rales  which  it  boa  prescribed,  or  with  the 
H  of  a  court  of  equity,  if  no  statutory  provisions  have  been 
;ted.  If  no  tniBt«e  is  appointed  by  the  legislature,  *'  a  court 
tqoity,  which  never  allows  a  trust  to  fail  for  want  of  a  trustee, 
Id  see  to  the  execution  of  that  trust,  although  by  the  diesolu- 

of  the  corporation,  the  legal  title  to  the  property  bod  been 
iged :"  Carrnn  v.  Arkaniat,  cited  fupra. 
be  complainants  do  not  controvert,  in  tbe  main,  the  principles 
:h  have  been  stated,  but  they  contend  that,  wbilo  the  legisla- 
'  bad  the  right  to  repeal  this  charter,  it  has  not  been  in  fact 
!aled ;  and,  if  it  has  been  repealed,  tbst  the  provisions  by  whicb 
Ul.  XXIV.-45 
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r  was  appointed  to  bold  the  assets  subject  to 
er  of  the  Chief  Justice,  who  does  not  act  as  a  judge,  but  mt 
a  committee,  and  whose  directions  are  not  subject  to  appi?! 
lew,  and  the  provision  that  the  title  to  the  assets  shall  be  T( 
the  commissioner,  are  invalid,  and  that  the  resolution  ia  voi 
[t  is  contended  that: — 

1.  The  preamble  is  void,  became  the  legislature  has  no  p 
find  facts  which  may  affect  private  rights,  and  that  the  prea 
o  interwoven  with  the  resolution,  that,  being  void,  the  resol 
roid  also. 

[t  is  true  that  the  facts  recited  in  a  preamble  of  a  private  st 
'■  not  evidence,  os  between  the  person  for  whose  benefit  ihi 
9  passed,  and  a  third  person,  and  that  a  legislature  he 
Fcr  to  find  facts  by  legislative  enactment,  so  as  to  be  evii 
suits  against  persons  who  were  not  applicants  for  the 
mondorff  v.  Carmichael,  3  Little  472  ;  Parmelee  v.  Thorn 
[lill  80.  This  is  an  obvious  rule  of  evidence,  but  It  hi 
)licatioa  here.  If,  as  is  admitted,  the  legislature  had  ] 
repeal  the  charter,  it  had  the  power  to  state  the  reasons  ^ 
uccd  it  to  act.  A  statement  of  the  reasons  was  not  indie 
e  to  the  validity  of  the  repeal ;  hut  was  proper  for  the 
tion  of  the  public  and  of  the  corporation.  This  resolat 
.  a  judicial  act,  finding  that  a  forfeiture  of  the  charter  has 
ce.  If  it  was,  it  could  well  be  urged  that  a  legislature  ba 
Jnarily  judicial  powers,  and  that  the  attempt  to  exercise  ju 
ictions  is  void ;  but  the  resolution  is  a  legislative  act,  decl 
repeal,  and  not  the  forfeiture  of  the  charter,  and  the  re 
not  in  the  nature  of  judicial  findings  of  facts,  but  the  state 
the  reasons  which  operated  upon  the  legislative  mind. 
'  The  inquiry  into  the  affairs  ot  defaults  of  a  corporation 
iew  to  continue  or  discontinue  it,  is  not  a  judicial  act. 
le  is  formed.  No  decree  or  judgment  is  passed.  No  forf< 
idjudged.  No  fine  or  punishment  ia  imposed.  But  an  im 
lad  in  such  form  as  is  deemed  most  wise  and  expedient,  w 
n  to  ascertain  facts  upon  which  to  exercise  legislative  poir< 
earn  whether  a  contingency  has  happened  upon  which  Icj 
!  action  is  retiuired:"  Create  v.  Baboock,  23  Pick.  844. 
!.  The  complainants  insist  that  the  legislature  must  of  i 
ermine  whether  on  enactment  shall  or  shall  not  be  a  law, 
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not  delegate  the  power  to  make  or  repeal  laws;  that  the  at- 
pted  repeal  of  this  charier  ia  delegated  to  the  insurance  com- 
sioner,  and  is  therefore  void. 

'he  resolution  provides  that  the  charter  shall  he  repealed  on 
tember  1st  1875;  provided,  if  the  company  shall,  hefore  that 
,  receive  a  certificate  that  the  deficiency  in  its  assets  has  been 
plied,  then  the  charter  shall  remain  in  full  force ;  and,  in  case 

disagreement  between  the  commissioner  and  the  compuny  as 
be  amount  of  its  assets,  the  Chief  Justice  snd  his  associate  shall 
irmiiie  and  state  the  amount  to  be  paid  in,  and  if  the  amount 
jund  shall  be  paid  within  thirty  days,  the  resolution  shall  be 
terative  and  void.  I  am  inclined  to  the  opinion  that,  by  this 
lution,  the  charter  was  repealed,  but  the  repeal  was  not  to  take 
:t,  or  be  operative,  if  aspectfied  event  should  thereafter  take 
«,  which  event  was  uncertain.  The  commissioner,  subject  to 
tppeal  to  the  Chief  Justice  and  a  judge  of  the  Superior  Court, 

to  determine  whether  that  event  had  taken  place.  The  legisla- 
!,  for  itself,  determined  and  enacted  that  the  charter  should  be 
;ale<i,  provided  an  event  did  not  occur  in  the  future  :  the  ascer- 
ment  and  announcement  that  the  event  had  happened  thelegis- 
re  entrusted  to  an  officer,  or  a  committee,  whom  it  designated. 

legislature  delegated  to  no  one  the  power  to  determine  whether 

charter  should   or   should   not   be  repealed.      It   delegated 

duty  of  ascertaining  whether  a  fact  existed,  upon  the  exist- 
i  of  which  it  had  detennined  that  the  repeal  should  not  go 
I  effect. 

A  valid  statute  may  be  passed  to  take  effect  upon  the  happen- 
of  some  future  event.  Certain,  or  uncertain,  it  is  a  law  m 
mUi,  to  take  effect  infuturo.  The  event,  or  change  of  circura- 
icea,  must  be  such  as,  in  the  judgment  of  the  legislature,  affects 

question  of  the  expediency  of  the  law.  The  legislature  in 
It,  declares  the  law  inexpedient  if  the  event  should' not  happen, 
e'lient  if  it  should  happen.  They  appeal  to  nobody  to  judge 
its  expediency :"  Barto  v.  Mimrod,  8  N.  Y.  483,  per  Ruq- 
s,  C.  J. 

.  The  complainants  further  say  that  the  charter  is  not  repealed 
il  after  the  decision  of  Judge  Park  and  his  associate;  that  the 
slature  has  no  power,  either  hefore  or  after  the  repeal,  to  take 
Msete  of  an  insurance  company  out  of  the  hands  of  ita  officers, 

to  transfer  the  custody  of  the  property  to  a  third  person,  who 
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is  to  hold  them,  subject  to  the  order  of  an  iudivldual,  acting  not 
as  a  judge,  and  exercising  no  judicial  functions,  and  not  neces- 
sarilj  guided  by  the  principles  of  law,  and  from  whose  order  there 
is  no  appeal ;  that  the  resolve  is  a  special  and  personal  statute, 
prescribing  an  exceptional  and  peculiar  rule  of  conduct  upon  this 
single  corporation ;  and  therefore  unjust,  and  in  violation  of  legis- 
lative power. 

The  original  resolution,  which  was  reported  to  the  legislature, 
contained  the  first  proviso  only.  As  reported,  it  manifestly  pro- 
vided  that  the  charter  should  be  repealed  on  September  1st  1875, 
unless  upon  the  happening  of  a  certain  event,  the  repeal  should 
not  go  into  effect.  An  amendment  was  added,  by  which  in  case 
of  disagreement  between  the  commissioner  and  the  insurance 
company,  another  committee  was  appointed  to  ascertain  the 
amount  of  deficiency,  if  any,  and  if  the  amount,  so  ascertained, . 
should  be  paid  in,  the  resolution  should  be  inoperative  and  void. 
It  is  a  question  which  it  is  not  now  necessary  to  determine  whether 
the  charter  is  already  repealed,  or  whether  its  repeal  occurs  at 
the  expiration  of  the  time  which  is  limited  for  payment  of  the 
deficiency,  if  any  there  be,  which  may  be  found  by  the  two  judges, 
and  upon  non-payment  of  the  amount.  I  have  already  suggested 
that  the  true  construction  is  that  the  charter  is  repealed,  to  take 
effect  or  not  to  take  effect,  upon  the  happening  of  an  uncertain 
event.  If  the  charter  is  repealed,  there  can  be  no  doubt  of  the 
power  of  a  legislature  to  appoint  some  person  to  act  merely  as 
custodian  of  the  assets  of  the  corporation.  But  assuming  that  the 
charter  is  now  in  existence  and  unrepealed,  I  am  of  the  opinion 
that  the  legislature  has  the  power,  if  in  their  opinion  the  public 
interest  and  the  rights  of  the  creditors  of  a  particular  corporation 
demand  it,  to  take  away  the  custody  of  the  assets  of  such  corpora- 
tion from  its  directors  and  intrust  the  custody  to  an  officer  of  the 
state,  pending  an  investigation  into  the  company's  solvency,  and 
the! determination  of  the  fact  whether  the  event  has  happened  upon 
which  a  repeal  of  the  charter  will  take  place.  It  is  apparent  from 
an  inspection  of  the  resolution  that  the  legislature  deemed  the  cor- 
poration insolvent,  and  that  the  liabilities  exceeded  the  assets 
$400,000,  and  also  was  of  opinion  that  the  corporation  had  not 
complied  with  tUe  requirements  of  law  and  that  the  affairs  of  the 
company  were  in  so  precarious  a  position  that  it  was  proper  to 
take  the  unusual  step  of  repealing  the  charter.    Bat  the  legisla- 
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■e  Tu  also  willing  to  give  the  company  an  opportunity  of  mak- 
l  good  the  deficiency,  and  further  was  willing  not  to  permit  the 
vision  of  the  insurance  commiaaioner,  upon  the  question  whether 
i  deficiency  had  been  aupplied,  to  be  final,  but  to  intrust  the 
:il  bearing  and  determination  in  regard  to  the  sufficiency  of 
lets  to  two  persons,  whose  judicial  poeition  peculiarly  adapts 
:m  to  pass  upon  disputed  questions  of  facts,  and  whose  official 
iracter  precludes  the  suspicion  that  injustice  might  be  done,  and 
)uld  assure  the  creditors  that  their  rights  are  to  be  guarded. 
at  investigation  would  necessarily  consume  time.  The  question 
rented  itself,  Do  the  interests  of  the  cettuit  que  trutt  in  the  pro- 
ly  of  the  company  require  that,  during  the  investigation,  the 
eta,  which  in  our  opinion  have  seriously  impaired,  shall  remain* 
the  hands  of  the  directors  ?  The  legislature  decided  to  place 
:  assets,  for  the  time  being,  in  the  custody  of  an  officer  of  the 
te,  and  derived  their  power  so  to  do  from  the  general  power 
Ich  had  been  reserved  over  the  affairs  of  this  particular  corpora^ 
n,  that  of  amendment  of  itscfaarteratits  pleasure.  "Whatever 
;ht  be  true,  if  the  charter  was  a  close  one,  the  General  Assem- 
'  could  impose  upon  the  defendants  any  additional  conditions, 
burthens  connected  with  the  grant  which  they  might  deem 
:e9sary  for  the  protection  or  welfare  of  the  public,  and  which 
!y  might  originally,  and  with  justice  have  imposed:"  English 
N.  H.  ^  Northampton  Co.,  32  Copn.  243 ;  Commiasionen,  ^c, 
Bolyoke  Waterpower  Co.,  104  Mass.  446,  It  is  not  necessary 
Lt  the  resolution  should  be  styled  an  amendment :  Bishop  x, 
■ainard,  28  Conn.  298.  The  legislature  has  reserved  to  itself 
;  CQntrol  of  this  charter,  and  can  modify  it  to  meet  any  exigency 
ich  may  arise  in  the  affairs  of  the  corporation  ;  and  where  the 
;islatare  has  determined  that  the  pecuniary  interestsof  thecred- 
rs  are  so  imperilled  that  the  necessity  of  repealing  the' charter 
>y  arise,  it  would  seem  that  the  legislature  has  the  power  to  pro- 
le that  the  officer,  who  has  the  oversight  of  all  the  insurance 
mpanies  of  the  state,  is  the  proper  person  to  have  the  exclusive 
stody  of  the  assets  of  this  corporation,  and  act  as  the  treasurer 
■  the  time  being.  The  legislature  could  originally  have  imposed 
is  condition  upon  the  company:  they  can  impose  it  at  any  time 
len  they  deem  it  necessary  for  the  protection  or  welfare  of  the 
fporation. 
It  is  also  earnestly  contended  that  the  resolutioa  directs  the  com- 


858  LOTHKOP  F.  STEDMAN. 

nissioner  to  hold  ihe  assets  subject  to  the  order  of  a  conmiti 
not  acting  judiciallj,  and  from  whose  order  there  is  no  app< 
and  who  in  his  directions  is  not  necessarily  acting  in  confom 
with  principles  of  law. 

It  is  true  that  the  Chief  Justice  will  act  as  a  committee  or  ag 
of  the  legislature,  and  not  strictly  in  bis  judicial  capacity,  and 
the  resolution  and  the  general  statutes  in  regard  to  life  insurs 
corporations,  whoso  charters  have  been  repealed,  placed  the  as 
under  the  control  of  a  committee,  to  be  disposed  of  aa  the  c 
mittee  pleased,  and  without  the  control  of  the  courts  of  the  st 
such  acts  would  properly  be  the  subject  of  severe  criticism, 
might  be  declared  to  be  inoperative.  This  resolution  sin 
empowers  the  commisdoner  to  hold  the  assets.  He  cannot 
or  dispose  of  them  under  the  resolution,  but  is  merely  t 
custodian. 

The  Chief  Justice  has  only  authority  to  notify  the  commissi( 
either  to  return  the  assets  to  the  company,  or  that  the  event 
not  taken  place  upon  which  the  repeal  of  the  charier  is  avoi< 
after  which  the  commissioner  is  to  be  governed  by  the  gen 
statute. 

He  then  becomes  a  trustee  under  the  exclusive  direction 
control  of  a  court  of  equity,  and  subject  to  its  decrees. 

The  assets  are  not  to  he  mar.agec  or  disponed  of,  and  the  a' 
aro  not  to  be  paid  in  accordance  with  the  order  of  a  commi 
but  in  pursuance  of  the  general  statutes  and  under  the  diret 
of  the  Superior  Court,  a  court  of  general  jurisdiction,  and  of 
chancery  powers.  The  weight  of  the  complainants'  argm 
bore  upon  the  clause  of  the  resolution  which  they  considered  ' 
unjust  and  prejudicial  to  their  interests.  I  think  that  they 
apprehend  the  nature  of  the  powers  of  the  Chief  Justice  ovei 
assets,  which  is  so  limited  that  there  is  no  interference  with 
rights  of  creditors. 

Upon  the  argument  of  the  motion,  the  provisions  of  the  gei 
statute  were  criticised  by  the  complainants.  The  bill  does  no 
for  the  interference  of  the  court  upon  the  ground  of  the  inval 
of  the  statute,  but  the  court  is  asked  to  prevent  the  commissi 
from  taking  possession  of  the  assets  under  the  authority  of  a 
iution  of  the  General  Assembly,  which  is  alleged  to  be  void, 
not  dc-em  it  therefore  incumbent  upon  me  at  the  time  to  con 
tho  cLaracier  of  the  statute. 
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The  Euggeation  which  haa  been  mado  in  regard  to  the  control  of 
e  legislature  over  those  charters,  in  which  a  power  of  amend- 
out  or  repeal  has  been  reserved,  applies  to  the  olijeotion  that  this 
solution  is  a  special  and  peculiar  law  by  wlilch  the  rights  of  this 
rporation  are  to  be  jeopardized,  differing  from  the  law  applicable 

ail  other  corporations  in  like  condition.  All  insurance  com- 
mies in  Connecticut  are  created  by  special  charter.  Ench  com- 
iny  is  under  the  pariicular  supervision  of  the  legislature,  and  is 
ible,  in  case  of  insolvency  or  malfeasance,  to  be  controlled  by 
ch  action,  applicable  to  the  special  case,  as  shall  serve  to  protect 
editors,  or  shareholders,  or  the  public. 

Sundry  affidavlls  were  read  for  the  purposeof  showing  that 
r.  Stedman  had  not  informed  the  company,  prior  to  September 
t,  of  the  amount  of  the  alleged  deficiency,  and  had  not  given 
e  company  an  opportunity  to  supply  the  required  amount,  and 
A  not  acted  justly  towards  the  company  since  the  passage  of  this 
solation.    Counter  affidavits  were  presented  by  the  commissioner. 

any  steps  were  to  he  taken  by  the  commissioner  in  advance  of 
e  action  of  the  company,  prior  to  September  1st,  in  regard  to 
hich  I  express  no  opinion,  I  am  not  satisfied  that  the  commis- 
Dner  failed  to  do  whatever  the  resolution,  or  the  statutes,  or  the 
ity  which  he  owed  to  the  corporation,  or  to  the  public,  imposed 
ma  him.     The  corporation  does  not  seem  to  me  to  have  suffered 

consequence  of  a  neglect  of  the  commissioner  to  keep  them 
formed  of  his  views  and  wishes. 

The  motion  for  a  provisional  injunction  is  denied,  and  the  re- 
raioing  order  now  in  force  is  vacated. 


Supreme  Covrt  of  Delaware. 
THE  STATE  ix  wu  LYNCH  t>.  BRATTON.* 

Tin  fiiher  is  primd  fade  entitled  lo  iho  custody  of  his  children,  and  where  he  ii 
good  charBCter  ind  abid  and  willing  lo  raninlain  them,  his  riglit  U  paramount 
Lhu  of  all  other  perEons,  encepl  in  ihe  single  case  uf  an  infant  of  such  tender 

«rj  u  to  necegsarily  require  for  its  own  e**"''  the  care  of  in  moiher. 

Bui  the  father's  riglil  is  not  abiolatB  or  unqualified.     He  maj  relinquisher  for- 

II  il  by  contract,  hv  bit  bad  coudact  or  b;  hia  miironane  Id  being  anable  to  give 

piopet  care  and  support. 
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here  afilher  hw,  through  hii  fault  or  his  mUfbrtune,  lastiir  foHeited  biiri] 
inluequentl}',  hy  reformatioD  or  olhorwiie,  rcinslaiea  himself  in  a  position 
irly  care  for  and  mamlaio  bia  chilcl,  hii  riglic  iluei  not  neccasarily  reiin, 
rt  upon  habrat  corpaM  will  exercise  a  sounil  discretion  in  view  of  all  the 
lanceB  with  Teference  to  the  welfare  of  the  chilil  itself. 
court  will  never  order  a  child  into  the  custoily  of  an  improper  peneii, 
1  the  child  has  reached  the  tge  uf  discretion  the  cpurt  will  in  diiiit  ci 
it  to  make  ita  own  choice,  even  though  it  chooie  a  penon  whom  the  ^ 
I  not  voluntarily  appoint. 

ere  is  no  fixed  age  at  which  the  period  of  diacrelion  ia  coniidered  to  bq 
>ends  on  the  capacity  of  the  child  to  reuon  senaibly,  ihongh  as  a  child,  in 
to  itj  condition,  its  feelingi,  anil  its  future  welfare, 
orta  have  no  jhriadielion  over  the  relit;iona  discipline  and  instrDctioii 
'en.  Such  matters  ire  proper  to  be  taken  into  ronaideraiion  among  o 
nslances,  in  determinini;  the  cnaiody  of  children  where  it  i«  in  dispute,  b 
ence  in  rctrard  to  religious  views  doai  not  of  itself  aRbrd  any  groHnd 
erence  hy  the  court  on  petition  of  a  father  who  has  lost  or  forfeited  hia  r 
itody,  with  the  penon  who  has  acquired  such  right. 

ABEAS  CORPUS. 

be  fact§  are  stated  in  the  opinion  of  the   conrt,  vhich  ' 
'ered  by 

ALES,  J. — The  writ  of  fiabeai  corput  in  this  ease  was  isei 
I  the  petition  of  John  F.  Lynch,  and  directed  to  Jai 
ton,  commanding  him  to  bring  before  me  the  persons  thei 
ed,  together  with  the  cause  of  their  being  taken  and  detair 
D  the  day  appointed  for  the  return  of  the  writ  and  the  bear 
te  petition,  Mr.  Bnitton  produced  the  persdna  named  in 
,  to  wit:  Mary  Lynch,  aged  16;  John  Lynch,  aged  9,  i 
es  6.  Lynch,  ag^d  6;  and  also  made  a  return  jn  writing  i 
ir  oath,  in  which  he  certifies  the  causes  of  their  detention 
The  substance  of  them  is  that  the  said  Mary,  John  •■ 
»  are  the  children  of  John  F.  Lynch  and  Emma  J.  Lyr 
were  married  on  the  oth  of  February  1856;  that  Emma  ' 
Laughter  of  the  respondent,  who,  in  the  month  of  October  18 
ng  that  the  relator  was  unable  to  support  his  wife  and  i 
Iren,  William,  then  two  years  old,  and  Mary,  an  infant 
)  weeks,  took  them  to  his  own  house,  where  they  remai; 
March  1860;  thatduring  tbisinterval  Emmaand  her  child 
separate  from  the  relator,  who  contributed  nothing  whate 
eir  support ;  that  in  the  early  part  of  1866  Emma  and 
!rcn  went  to  live  with  the  relator  in  Wilmington,  where 
commenced  business ;  that  about  this  time,  or  shortly  af 
relator  acijuired  habits  of  intemperance  which  grew  to  be 
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ifirmed  and  excessive  that  be  not  only  neglectei/  to  provido  for 
family,  but  treated  them  with  extreme  cruelty,  so  that  in  De- 
nber  1870,  the  said  Mary  was  compelled  to  return  to  her  father's 
ise  and  has  ever  since  lived  with  the  respondent ;  that  for  three 
irs  the  relator  paid  no  rent,  and  the  respondent  had  to  con- 
fute to  the  support  of  the  said  Emma  and  her  children;  and 
A  finally,  on  the  14th  of  March  1873,  ia  consequence  of  the 
itinued  intemperance,  neglect  and  cruelty  of  her  husband,  Mrs. 
nch  obtained  from  the  legislature  of  Delaware  an  act  of  divorce, 
inculo,  by  the  2d  section  of  which  it  was  enacted,  "  That  the 
il  Emma  J.  Lynch  shall  have  the  sole  care,  charge  and  custody 
ber  children."  The  return  further  Bets  forth  that  on  the  10th 
August  1873,  the  said  Emma  died,  having  committed  the  care 
her  children  to  the  said  respondent  and  his  wife,  who  took  them 
1  have  ever  since  wholly  maintained  them,  except  so  far  as  the 
;es  of  the  eldest  child,  William,  aided  in  his  support;  that  said 
liiam  died  In  August  1874,  at  the  house  of  the  respondent; 
X  the  relator  in  April  1874,  married  again,  and  now  resides  in 
iladelphia ;  that  the  respondent  is  able  and  anxious  to  support 
said  children,  who  are  much  attached  to  him  and  his  wife,  and 
ire  to  remain  with  them  ;  that  it  would  be  greatly  detrimental 
the  interests  of  the  children  to  remove  them  from  their  present 
ne  and  commit  them  to  the  custody  of  the  relator,  who  by  bis 
lent  temper,  his  intemperate  and  improvident  habits,  is  wholly 
it  to  take  care  of  them,  and  has  forfeited  all  right  to  them,  and 
t  in  addition  to  this,  whatever  right  of  custody  he  may  have 
i  is  completely  annulled  by  the  act  of  divorce. 
Fo  this  return  there  was  a  general  denial  on  the  part  of  the 
»tor,  bat  more  particularly  to  that  portion  of  it  relating  to  hia 
sent  character  and  conduct  and  his  fitness  to  have  charge  of  the 
Idren.  It  was  alleged  that  since  his  last  marriage  he  has  re- 
med  his  habits  and  established  a  new  position  in  society,  enti- 
ig  him  to  the  respect  and  confidence  of  his  friends  and  neigh- 
's, and  to  the  restoration  of  his  paternal  rights. 
K  number  of  witnesses  testified  to  the  material  facts  contained 
the  return,  and  the  private  act  of  divorce,  duly  authorlned  and 
orded,  was  exhibited.  One  witness  swore  that  he  had  seen  the 
Btor  intoxtcBted  since  his  last  marriage. 

Od  the  part  of  the  relator  it  was  shown,  that  for  nearly  two  . 
irs  ■p9.1t  bis  life  has  been  industrious,  sober  and  reputable;  thai 
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he  is  carrying  on  a  fair  business,  and  is  able  to  maintain  and  edu- 
cate his  children.  On  these  grounds  it  was  claimed  by  his  coungel 
that  the  only  question  to  be  considered  was,  whether  John  F. 
Lynch  is  not  fit  and  capable  to  have  the  charge  of  his  children,  he 
having  the  legal  right  to  their  custody ;  since  the  legislative  act 
assigning  tlieui  to  cbeir  mother,  being  in  the  nature  of  an  interloc- 
utory decree,  was  not  final  or  conclusive,  and  the  trust  thereby 
imposed  on  the  mother  not  being  transmissible  by  descent,  on  her 
death  the  rights  of  the  father  revived.  It  was  also  argued  that 
something  was  due  to  the  repentance  and  reformation  of  the  relator. 
It  is  not  necessary  to  review  the  evidence  in  detail.  Enough 
has  been  stated  to  afibrd  room  for  the  application  of  the  legal 
principles  which  will  govern  and  control  the  decision  of  the  case. 
These  principles  are  to  be  found  in  the  modern  text-books,  and  in 
a  long  and  ample  current  of  authorities  from  Lord  Mansfield's 
time  to  the  present.  The  right  of  the  father  to  the  custody  of  his 
infant  child  grows  out  of  his  duty  to  maintain,  educate  and  protect 
it,  and  while  he  gives  it  education  and  support,  he  is  entitled  to 
its  services.  But  this  right  is  not  an  absolute  one,  and  is  often 
made  to  yield  when  the  best  interests  of  the  child  require  that  it 
should.  Society,  also,  has  an  interest  in  the  welfare  and  morals 
of  children,  and  it  is  for  the  public  that,  in  determining  questions 
of  custody,  the  good  of  the  child  should  be  the  leading  considera- 
tion. Where  the  father  is  a  man  of  fair  character,  of  a  just  dis- 
position, and  is  able  and  willing  to  take  care  of  and  provide  for 
his  children,  he  is  vested  with  the  pammount  right  to  their  cus- 
tody. The  only  exception  to  this  is  in  the  case  of  an  infant  of 
tender  years,  whose  helpless  condition  and  physical  wants  require 
the  nurture  of  its  mother:  D' Hauteville  %  Case  (Pamph.)  As 
long  as  he  retains  this  character  and  ability  he  cannot  be  deprived 
of  his  paternal  rights ;  but  he  may  lose  or  forfeit  these  rights  hy 
his  own  voluntary  act,  by  his  misconduct,  or  by  his  misfortunes. 
He  may  emancipate  his  child  by  contract,  as  when  he  consents  to 
its  adoption  by  another,  or  sends  it  abroad  to  make  a  living  and 
shift  for  itself:  Farrell  v.  Farrell,  3  Houst.  633,  or  abandons  it  to 
the  world  ;  by  his  conduct,  when  he  neglects  to  provide  for  its  sup- 
port, treats  it  with  excesssive  cruelty,  or  leads  such  a  grossly  im- 
moral and  profligate  life  as  to  endanger  its  morals  and  corrupt  its 
heart  by  his  evil  example ;  by  his  misfortune,  when  he  becomes 
unable,  through  poverty,  to  maintain  it,  or  by  insanity,  or  by  a 
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ng  involuntary  absence,  during  which  the  child,  thrown  on  the 
larity  of  the  world,  has  formed  new  relations  and  found  a  new 

Yet  in  all  those  cases  the  law  has  such  a  tender  regnrd  for  the 
ilaral  affection  and  rights  of  the  parent,  and  for  the  welfare  and 
ippinesB  of  the  child,  that,  if  the  latter  has  reached  tbo  age  of 
scretion,  the  court,  under  a  haheat  corput,  in  the  exercise  of  n 
und  discretion,  will  remove  all  restraint,  and  allow  it  to  make  it8 
rn  choice,  and  go  where  it  pleases,  but  will  never  order  it  into 
e  custody  of  an  improper  person,  or  under  some  circumstancaa 
rmit  it  to  go  into  such  custody.  The  age  of  discretion  is  ascer- 
incd  not  only  by  the  years  of  the  child,  but  by  its  capacity,  in- 
rmatinn,  intelligence  and  judgment.  The  court  will  look  to  all 
ese  evidences  of  capacity,  and  "  if  it  finds  the  child  able  to  reason 
Qsibly,  though  as  a  child,  in  regard  to  its  condition  and  its  pre- 
rences  and  its  prospects,  it  will  tako  its  wishes  into  considera- 
in."  In  Commonwealth  v.  Tat/lor,  3  Mete.  72,  Chief  Justice  Shaw 
id,  "In  point  of  law,  a  child  of  such  tender  years,  seven  oi 
^ht,  has  no  will,  no  power  of  judging  or  electing  ;  and  therefore 
i  will  and  choice  are  to  bo  wholly  disregarded.  The  natural  and 
i^ng  feelings  of  a  child,  which  induce  him  to  cling  instinctively 
those  whom  he  has  been  accustomed  to  regard  as  his  natural 
otectors,  caqnot  bo  regarded  as  the  exercise  of  a  legal  will  or  an 
lelligent  course."  In  Commonwealth  v.  Hammond,  10  Pick. 
4,  the  child  was  between  eleven  and  twelve,  and  its  wishes  were 
naulied.  In  The  People  v.  Ckegaray,  18  Wend.  637,  there 
Te  three  children,  aged  respectively  fifteen,  thirteen  and  nin« 
ars.  They  were  all  consulted  respecting  their  wishes.  In 
cDowh-'a  Cage,  18  Johns.  328,  the  youngest  child  was  not  mor« 
an  nine,  and  was  consulted  in  respect  to  his  wis-hes  not  only  by 
e  chief  justice,  but  afterwards,  on  a  suggestion  that  impropet 
eans  had  been  used  by  ihe  master,  by  three  gentlemen  of  the  bai 
pointed  by  the  court,  and  his  wishes  were  respected.  In  Statt 
Scott  fit  1IX.,  10  Foster  274,  the  child  was  eleven  years  old.  Tbt 
uri  appointed  a  committee  of  three  members  ff  the  bar  to  in- 
rrogate  tho  child,  who  reported  that  she  was  of  sufficient  under- 
inding  to  choose,  and  the  court  suffered  her  to  m;ike  her  election, 
heee  und  other  like  cases  show  the  standard  ami  mode  by  whicb 
urts  are  accustomed  to  ascertain  the  age  of  discretion.  It  was 
I  the  application  of  this  rule  that,  at  the  outset  of  the  hearing, 
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the  relator  through  his  counsel  withdrew  his  demand  for  the  i 
tody  of  his  (laughter  Mary,  upon  her  expressing  her  choic; 
remain  with  the  respondent.  The  two  younger  children  are 
quite  enough  advanced  in  t^e  or  understanding  to  come  within 
rule  of  discretionary  choice,  and  their  custody  must  tberefor< 
decided  on  the  general  principles  already  stated,  and  the  partic 
circumstances  of  the  present  case.  In  Rez  t.  Delaval  et  ni 
Burr.  14S4,  decided  in  1T63,  it  was  held  by  Lord  Mansfield, 
the  court  is  bound  ex  debito  JuttititB  to  set  the  infants  free  f 
improper  restraint ;  but  they  are  not  bound  to  deliver  them  i 
to  anybody,  nor  to  give  them  any  privileges.  This  must  he 
to  their  own  discretion  according  to  the  circumstances  that  s 
appear  before  them."  And  in  the  same  opinion  be  said,  "  tlie 
rule  is,  the  court  are  to  judge  upon  the  circumstances  of  the 
ticular  case,  and  to  give  their  directions  accordingly."  Cbanci 
Walworth,  in  Mercien  v.  The  People,  25  Wend.  64,  says,  " 
American  cases  show  it  to  be  the  established  law  of  this  coui 
that  the  court  or  officers  are  authorized  to  exercise  a  discret 
and  that  the  father  was  not  entitled  to  demand  a  deli^ 
of  the  child  to  him,  upon  habea»  corpus,  as  an  absolute  rig 
Chief  Justice  Shaw,  in  Commonwealth  v,  Briggs,  16  Pick.  ! 
where  the  court  laid  down  the  stringent  rule  of  the  parflini 
authority  of  the  father,  decides  that,  "  As  a  general  rule  the 
of  hahea$  corput  and  all  actions  upon  it  are  governed  by  the  j 
cial  discretion  of  the  court,  in  directing  which  all  the  (fire 
Btances  are  to  be  taken  into  consideration.  In  the  case  of  a  c 
of  tender  years,  the  good  of  the  child  is  to  be  regarded  as 
prominent  one."  In  that  case  the  wife  had  separated  from 
husband  without  lawful  cause,  taking  with  her  their  only  cl 
and,  in  allusion  to  this  circumstance,  the  learned  chief  justice 
ther  remarks :  "  The  court  ought  not  to  sanction  the  unauihon 
separation  of  husband  and  wife  by  ordering  the  child  into  the 
tody  of  the  mother,  thus  separated  and  out  of  the  custody  of 
father.  If  there  be  any  good  cause  of  divorce,  either  a  rin< 
or  a  menta,  and  proceedings  are  instituted,  the  court  wilt  t 
make  such  order  as  to  the  custody  both  of  the  wife  and  the  < 
dren  as  the  circnmstances  of  the  case  ipay  require."  In 
J)' HautevUle  Cate,  heard  before  the  court  of  G^eral  Sessionf 
Philadelphia,  in  1S40,  it  was  decided  by  the  court,  and  ndmii 
by  the  couosel  of  the  relator,  who  was  seeking  possession  of 
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lild,  that  the  right  of  tha  father  to  the  castody  of  his  child 
icumes  forfeited  either  by  his  unfitness  to  take  charge  of  its 
onis  and  interests,  or  by  such  misconduct  as  would  afford  good 
■oand  for  a  divorce  a  vinculo  matrimonii.  There  was  no  authority 
led  on  the  part  of  the  relator  in  the  case  now  before  me,  qualify- 
g,  much  less  contradicting,  any  of  the  doctrines  just  used.  The 
^e  in  2  Conn.  20  related  to  the  settlement  of  a  pauper  child 
boss  parents  had  been  divorced,  and  was  a  contest  between  two 
WD3  as  to  which  of  them  should  be  burdened  with  its  support, 
id  did  not  touch  the  question  of  custody.  It  is  the  commoa 
actice  when  a  divorce  has  been  obtained,  either  by  legislative 
octment  or  by  a  Judicial  decree,  that  the  children  are  taken  from 
e  party  for  whose  fault  the  divorce  was  granted,  and  given  to  the 
nocent  piirent.  Id  this  respect  the  case  of  the  relator  is  not  aa 
ceptional  one. 

Id  view  of  these  principles  and  of  the  evidence  submitted  at  the 
sring,  it  is  difficult  to  understand  on  what  ground  or  pretence 
e  relator  can  demand  the  possession  of  his  children,  except  upon 
e  theory  that  there  has  grown  up  in  his  heart  a  new  and  sincere 
i'e  for  his  offspring,  consequent  upon  his  reformation  and  his 
pentance  for  the  past,  and  that  he  desires  from  the  purest  and 
st  motives  that  can  actuate  humau  conduct,  to  have  their  cus- 
jy,  that  he  may  enjoy  the  comfort  and  pleasure  of  their  society, 
it  all  this,  while  it  may  excite  sympathy  and  move  to  pity,  does 
t  restore  his  forfeited  rights,  which  are,  as  far  as  concerns  this 
oceeding,  as  if  they  had  never  existed.  There  is  no  element  of 
inciplo  or  of  fact  to  reason  upon  in  his  favor.  The  law  and  the 
idence  combine  to  pronounce  against  his  claim.  No  reported 
secan  he  found  in  which  there  is  less  show  of  right.  Admitting 
it  the  death  of  Mrs.  Lynch  repealed  the  act  of  divorce,  and  that 
;  guardianship  of  the  children  was  not  assignable  by  her,  it  do£s 
t  follow  that  the  father  is  entitled  to  have  them.  Afier  the 
uiting  of  the  divorce  and  during  the  life  of  the  mother,  he  cer- 
nly  could  not  have  claimed  their  custody.  On  her  death,  they 
ind  a  new  home  and  formed  new  relations.  Where  could  they 
ve  gone,  if  the  respondent  had  not  opened  his  heart  and  house  to 
:eive  them  ?  The  relator  had  no  home  to  shelter  or  means  to 
pportthem.  Save  for  the  respondent  they  might  have  been  cast 
on  the  charity  of  the  public.  But  the  act  of  the  legislature  is 
U  in  ibrce  and  is  conclusive.     It  abrogated  the  right  of  Lynch 
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e  care  and  coLtrol  of  his  childreo,  and  only  bj  their  conse 
hat  rijjht  be  retrieved. 

le  temporal  welfare  and  interests  of  the  children  would  not  1 
oted  by  removing  them  from  their  grand- parents,  bat  it  v 
•A  that  tbeir  futher  vras  entitled  to  direct  their  religious  trai 
that  they  were  now  being  taaght  in  a  creed  contrary  toh 
rould  be  trained  up  to  despise  and  contemn  him.  It  will  pi 
depend  more  on  his  own  future  conduct  whether  his  childr 

to  repeat  his  name  with  respect  or  otherwise,  than  upon  i 
lings  of  those  with  whom  they  now  livo  and  associate.  If 
s  from  having  his  children  worship  according  to  a  faith  <] 
t  from  bis  own,  that  is  only  another  consequence  of  bis  pi 
:e.  But  it  may  also  be  suggested  in  reply  to  this  argumc 
the  wishes  of  the  mother  as  to  the  religious  faith  of  t 
ren  should  not  be  forgotten,  and  are  deserving  of  at  !c: 
i  consideratioD.     What  those   wishes  were  may  be  inferr 

the  testimony  of  the  relator's  brother.  They  were  not  i 
ent  with  those  of  her  husband.  Over  the  religious  discipli 
nstruction  of  children,  courts  hue  bo  jurisdiction.     Hum 

deal  only  with  the  civil  rights  and  duties  belonging  to  i 
ion  of  parent  and  child :   3  Houst.  639.     A  case  might  p 

ariso  in  which  the  religious  faith  of  the  relator  or  of  I 
indent,  might  be  taken  into  consideration  and  turn  the  sc 
li  would  otherwise  be  even;  but  the  present  case  is  far 
■A  from  one  of  that  character. 

le  appointment  of  a  guardian  by  the  Orphans'  Court  mi) 
Dvemed  by  reference  to  the  faith  of  the  minors'  parents 
Tht  especially  to  the  notice  of  the  court,  and  there  appea 
e  a  design  to  obtain  the  guardianship  with  the  inlent 
X  the  child  from  the  belief  of  its  fathers.  There  is,  howei 
nalogy  of  principle  or  similarity  of  fact  in  the  manner 
ng  such  appointments  to  the  matter  here  under  discussion. 
le  reformation  of  the  relator  ia  too  short-lived  to  build  m 
a  hope  upon. 

have  thus  briefly  noticed  all  the  points  taken  by  the  relati 
sel.  They  were  urged  with  much  zeal  and  plausibility ; 
ositions  cannot  be  maintained  either  on  principle  or  authori 
>utting  aside  the  lenming  of  the  books  and  the  weight  of  \ 
its  the  case  has  no  better  foundation  in  morals  or  in  reason 
The  children  are  remanded  to  the  custody  of  Mr.  Bratton 
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United  Staiea  Otrouit  Court,  Dutrict  of  Oregon, 
MARCUS  NEFF  p.  STLVESTEK  PENNOYER. 

A  itolc  hu  the  power  to  inbJMt  the  propertj  of  non-reaiilenti,  within  iti  \er- 
rilnriil  limiti,  Id  the  satfsfaclion  of  the  claims  of  her  ciliiens  b;  in;  moJe  of  pro- 
cediir^  wbich  it  maj  ileem  proper  and  conretiient,  and  therefore  ma;,  for  luch 
porpoie,  Builioriie  a  judymenl  lo  be  giTen  against  such  non-resident  prior  to  wii- 
are  of  nuch  properly  and  with  or  without  noliea  of  the  proreeding. 

But  irhere  a  title  depending  on  mcli  ex  pnru  action  comes  before  a  Court  of  an- 
QthcT  jnrisdiclion,  the  proceedings  will  be  elotetj  e:(BTnined  10  see  (hat  all  the 
itiiulor;  requirements  for  iheir  validitj  ha*e  been  complied  with. 

TliB  CDuimon-Uw  presumption  in  favor  of  the  jurisdiction  and  regnUritj  of  the 
proceedings  of  courts  of  record  of  general  jurisdiction,  liad  its  origin  in  (he  fact 
Ihnt  at  common  law  no  judgment  could  be  given  BgHinsi  a  defendant  until  he  had 
ippcsred  in  the  action  ;  but  no  such  presumption  does  or  ouKbl  lo  apply  in  casei 
Kliere  the  defendanl  is  a  non-resident,  and  there  was  no  appearance,  and  only  con- 
iimciiTe  Krrice  of  the  sammons  by  publication. 

This  was  an  action  to  recover  the  poaseBsIon  of  a  half  section 
)f  land  situate  in  Multnomah  county,  the  same  being  donation 
:l«hn  67. 

It  was  alleged  in  the  cotnplnint  that  the  plaintiff  was  a  citizen 
ir  California,  and  the  owner,  and  entitled  to  the  posseaaion  of  the 
iremises;  and  that  the  defendant  was  a  citizen  of  Oregon  and 
wrongfully  withheld  the  posseseian  of  the  premises  from  the 
}laintifr. 

The  answer  of  the  defendant  tacitly  admitted  the  citizenship  of 
he  parties  and  the  value  of  the  premises,  as  alleged  in  the  com- 
>laiiit,  but  denied  the  ownership  of  the  plaintiff  and  his  right  to 
he  possession  of  the  premises,  and  set  up  a  title  thereto  in  him- 
lelf.  The  defence  of  title  in  the  defendant  was  controverted  bj 
he  reply. 

By  consent'of  parties  the  cause  was  tried  by  the  court  without 
he  intervention  of  a  jury,  and  afterwards  submitted  on  briefs. 

John  W.  Whalley,  M.  W.  Fechketmer  and  W.  W.  Page,  for 

)Uintiff. 

S.  T.  Tkompxm  and  George  S.  Parham,  for  defendant. 

Dkadt,  J. — On  the  trial  the  plaintiff  proved  that  a  patent  to 
lie  premises  was  issued  to  him  by  the  United  States  on  March 
19th  1866,  as  a  settler  under  the  Donation  Act  of  September  27tli 
[S50,  and  rested  bis  case. 

Thereupon  the  defendant  offered  in  evidence  duly  certified  copies 


68  NEFF  ».  PENKOTBE. 

r  the  compl&int,  snmmona,  order  for  publication  of  snmiuoiis,  i 
avit  of  service  by  publication  and  judgment  in  the  action  of  J. 
litektll  V.  Marcut  Neff,  in  the  Circuit  Court  of  the  county 
[ultnomafa,  wherein  judgment  vob  given  against  the  defend 
lerein  on  February  19th  1866,  for  the  sum  of  $294.98;  to 
itroduction  of  which  papers  the  plaintiff  objected,  because: 
lid  judgment  is  in  pereonam  and  appears  to  have  been  gi 
ithoul  the  appearance  of  the  defendant  in  the  action  or  perse 
Tvice  of  the  summons  upon  him  and  while  he  was  a  non-resiii 
r  the  state,  and  is  therefore  void ;  (2)  said  judgment  is  not  in  r 
id  therefore  constitutes  no  basis  of  title  in  the  defendant; 
lid  copies  of  complaint,  &c.,  do  not  show  jurisdiction  to  give 
jdgment  alleged,  either  in  rem  or  peraonam  ;  and  (4)  it  appt 
om  said  papers  that  no  proof  of  service  by  publication  was  e 
ade,  the  affidavit  thereof  being  made  by  the  "  editor "  of 
acific  Christian  Advocate  and  not  hy  "  the  printer  or  bisforeii 
'  his  principal  clerk."  The  court  admitted  the  evidence,  snbj 
I  the  objections. 

The  defendant  then  offered  in  evidence  a  certified  copy  of 
cecution  issued  apon  said  judgment  on  July  9th  1866,  and 
iturn  thereon,  from  which  it  appears  that  the  premises  in  qt 
in  were  sold  upon  said  execution  to  satisfy  said  judgment 
ugust  7th  J866,  to  J.  H.Mitchell,  for  the  sum  of  ?S41. 60, to 
troduction  of  which  papers  the  plaintiff  objected,  because 
idgment  in  Mitchell  v.  iVe^  being  given  without  jurisdiction, 
cecution  was  void,  and  further,  that  the  notice  of  sale  upon  s 
[ccution  and  attached  to  the  return  was  no  part  of  either,  i 
lerefore  should  not  he  admitted.  The  court  admitted  the  i 
;nce,  subject  to  the  objections. 

The  defendant  then  offered  in  evidence  three  papers,  purport 

be  deeds  to  the  premises  to  the  defendant,  the  first  being  sigi 
J  Jacob  Stitzel,  sheriff  of  Multnomah  county,  by  his  deputy, 
.  Upton,  on  January  I4th  1867 ;  the  second,  by  said  Stitzel, 
leriff  of  said  county,  on  July  24tli  1874;  and  the  third,  by 

Jeffery,  sheriff  of  said  county,  on  July  21st  1874 ;  to  the  inl 
iction  of  which  papers  the  plaintiff  objected,  because  as  to 
■9t  one:  1.  It  was  not  made  to  the  purchaaer  at  the  sheri 
le.  2,  It  is  not  sealed,  witnessed  or  properly  acknowledged 
deed.  As  to  the  second  otie:  I.  There  being  no  valid  jo 
ent   proved,  the  instrument  is  not  a  link  in  the  chain  of  ti 
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,  It  waa  not  made  to  the  purehaser  at  the  sberiflTB  sale ;  and  as 
I  ilie  third  one,  for  the  same  reasons  as  in  case  of  the  second  one, 
iih  the  additional  one*  That  it  was  not  executed  by  the  officer 
nking  the  Bale.  The  court  admitted  the  evidence,  subject  to  the 
ijections. 

The  defendant  then  offered  in  evidence  an  assignment  by  J.  H. 
[itchell  to  the  defendant  of  the  certi&cate  of  purchase  of  the  pre- 
ises,  duted  August  10th  1866,  to  the  introduction  of  which  the 
iaintiff  objected,  because:  1.  There  being  no  valid  judgment, 
^ignment  i^  not  evidence  of  title  in  the  defendant.  2.  If  there 
ere  a  valid  judgment  to  support  the  sale  to  Mitchell,  the  assign- 
ent  would  pass  a  mere  equi>y  to  the  defendant,  to  enforce  a  con- 
^jancc  from  the  former  after  he  had  received  one  from  the  sheriff, 
id  therefore  it  is  not  evidence  of  title  in  the  defendant.  The 
iQrt  admitted  the  evidence,  subject  to  the  objcctiona. 

The  defendant  having  rested,  the  plaintiff  offered  in  evidence  a 
liy  certified  copy  of  the  judgment-roll  in  Miteliell  v.  Neff,  whicii 
inlained  not  only  the  complaint,  summons  and  other  parts  of  the 
cord  of  that  case  already  introduced  bj  the  defendant,  but  also  a 
ipy  of  the  affidavit  of  the  plaintiff  therein,  upon  which  the  order 
r  publication  was  made ;  to  the  introduction  of  which  the  defend- 
it  objected,  because  said  affidavit  was  not  properly  a  part  of  the 
idgment-roll.  The  court  admitted  the  evidence,  subject  to  the 
ijections. 

Upon  this  evidence,  the  right  of  the  plaintiff  to  recover  is 
Imitted,  unless  by  virtue  of  the  sale  of  the  premises  upon  the 
idgment  in  Mitchell  v.  Neff,  and  the  subsequent  assignments  of 
le  certificate  of  purchase  and  the  conveyances  to  the  defendant, 
le  legal  title  passed  from  the  plaintiff  to  him. 

Admitting  that  the  proceedings  in  Mitchell  v.  Neffvere  duly 
iken  according  to  the  statute  of  the  state  in  the  case  of  non-resi- 
;nt  debtors,  what  was  the  effect  or  force  of  the  judgment  as 
rainst  the  person  of  the  defendant  or  his  property  ?  It  is  ad- 
i tied  on  all  hands  that  such  a  judgment  is  not  binding  in  per- 
mam:  Story's  Con.  of  Laws,  §  539;  D'Arey  v.  Ketchum,  11 
[o«r.  174;  Galpin  v.  Page,  18  Wall.  367.  And  this  rulo  is  cx- 
ressly  declared  in  the  Or.  Code  of  C.  P.,  §  506,  as  follows :  "  No 
Btural  person  is  subject  to  the  jurisdiction  of  acourt  of  thisstate, 
Diess  he  appear  in  the  court,  or  be  found  within  the  state,  or  be  a 
»i<lent  thereof,  or  have  property  therein ;  and  in  the  last  case 
Vou  XXIV.— 47 
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ly  to  the  extent  of  such  property  at  the  time  the  jurisdic 
acheil." 

[Neither  is  it  claimeil  by  the  defendant  that  this  judgment 
r  other  or  greater  effect  than  to  enable  the  plaintiff  thereii 
iject  this  property  to  the  payment  of  the  debt  owed  bin 
ff. 

But  the  plaintiff  maintains  that  the  court,  in  Mitchell  t.  I 
lid  not  acquire  jurisdiction  to  reach  the  property  of  a.  non-: 
It  or  subject  it  to  the  payment  of  his  debts,  owed  in  this  st 
iept  by  the  actual  seizure  of  such  property  contcmporani 
h  the  commencement  of  the  proceeding  or  before  the  rendi 
the  judgment  therein. 

[n  support  of  this  position,  the  case  of  Oalpin  v.  Poge,  dec 
Mr.  Justice  Field,  in  the  Circuit  Court  for  the  District 
lifornia,  on  August  31st  1874,  is  cited.  In  this  case  the  leai 
Ige,  after  showing  that  "the  tribunals  of  one  state  have  no  ji 
tion,  and  can  have  none,  over  persons  and  property  wiihoui 
ritorial  limits,"  proceeds  as  follows:  "But  over  property 
'sons  within  those  limits  the  authority  of  the  state  is  supri 
!ept  as  restrained  by  the  Federal  Constitution.  When,  tli 
e,  property  thus  situated  is  held  by  parties  resident  without 
te,  or  absent  from  it,  and  thus  beyond  the  reach  of  the  pro 
its  courts,  the  admitted  jurisdiction  of  the  state  over  the 
ty  would  be  defeated  if  a  substituted  service  upon  the  pa: 
re  not  permitted.  Accordingly,  under  Bpecial  circnmstiD 
)n  the  presentation  of  particular  proofs,  substituted  Eervici 
1  of  personal  service,  is  allowed  by  statute  in  nearly  all 
tes,  so  as  to  subject  the  property  of  a  non-resident  or  ab: 
ty  to  such  disposition  by  their  tribunals  as  may  bc.necessat 
tcct  the  rights  of  their  own  citizens.  *  *  •  A  pure  persi 
Igment,  not  used  as  a  means  of  reaching  property  at  the  t 
the  state,  or  affecting  some  interest  therein,  or  determining 
tus  of  the  plaintiff,  rendered  against  a  non-resident  of  tbest 
having  been  personally  served  within  its  limits,  and  not 
iring  to  the  action,  would  not  be  a  judicial  determination  of 
hts  of  the  parties,  but  an  arbitrary  declaration  by  the  tribui 
:be  state  as  to  tbe  liability  of  a  party  over  whose  person  and  | 
ty  they  have  no  control.  The  validity  of  the  statute  can  o 
sustained  by  restricting  its  application  to  cases  where,  mi 
ition  with  the  process  against  the  person,  property  in  the  si 
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brought  under  the  control  of  the  court  andBubject«d  to  its  jodg- 
;n(,  or  where  the  judgment  is  sought  simply  as  a  means  of  reach- 
l  such  property  or  affecting  some  interest  therein,  or  to  cases 
lere  the  actloa  relates  to  the  persoDal  status  of  the  plaiotilf  in 

But  I  see  nothing  in  this  language  or  the  rule  as  there  laid 
wn,  which  supports  or  gives  countenance  to  the  position  of  the 
lintilf,  unless  it  be  in  the  statement  that  the  statute  giving  [he 
;ht  to  proceed  by  publication  against  non-residents  of  the  state 
valid  only  when  restricted  "  to  cases  where,  in  connection  with 
i  process  against  the  person,  property  in  the  state  is  brought 
der  the  control  of  the  court  and  subjected  to  its  jutlgment." 
Now,  the  property  was  "brought  under  the  control  of  the  court 
J  subjected  to  its  judgment "  in  Mitchell  v.  N'eff,  if  at  all,  by  ihe 
wution  which  issued  upon  the  judgment.  This  process  ugainst 
■  property  of  Neff  was  issued  to  enforce  the  judgment  given  in 
rsuance  of  the  process  against  his  person.'  The  one  was  the  in- 
jtion  and  the  other  the  completion  of  the  proceeding,  and  so  they 
re  connected  together  as  the  links  in  a  chain.  Certainly,  the 
)cess  against  the  property  conld  issue  in  connection  with  the  pro- 
is  against  the  person  without  being  exactly  simultaneous  with 

They  were  related  parts  of  the  same  proceeding. 
Besides,  this  judgment,  though  personal  in  form,  was  procured, 
ended  and  used  simply  as  a  means  of  reaching  the  property  of 
fF  then  within  the  state,  and  according  to  the  rule  in  Cfalpin  v. 
\ge,  Mupra,  is  bo  far  valid  and  binding. 

But  the  power  of  the  state  over  the  property  within  its  limits, 
non-residcnta,  being  supreme,  and  it  being  admitted  on  all  hands 
tt  the  state  may  subject  such  property  "  to  such  disposition  by 
■ir  tribunals  as  may  be  necessary  to  protect  the  rights  of  its  own 
izens,"  in  my  judgment,  the  mode  of  exercising  this  power  is  a 
>tter  for.  the  state  to  determine.  In  the  exercise  of  this  power 
may  require  that  the  proceeding  be  strictly  in  rem  and  com- 
nced  by  the  seizure  of  the  property,  or  it  may,  as  provided  in 
s  state,  upon  the  proper  preliminary  showing,  permit  a  suit  to 
maintained  against  the  non-resident  by  name — nominally — for 
:  purpose  of  enabling  the  plaintiff  therein  to  first  judicially  estab- 
b  his  right  or  claim  against  such  non-resident,  and  then  autho- 
<e  the  seizure  and  disposition  of  the  property  so  as  to  satisfy  the 
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same.  In  either  case  the  result  is  the  same ;  while  the  latter 
mode  of  proceeding  has  this  to  commend  it  over  the  former,  that 
it  does  not  permit  the  seizure  or  interference  with  the  property  of 
the  non-residetit  until  the  right  or  claim  of  the  citizen  in  or  to  it 
is  satisfactorily  established. 

Nor  does  it  appear  to  me  that  the  state  is  bound  in  any  case  to 
provide  for  giving  notice  to  the  absent  party  by  publication  of  the 
summons  or  otherwise.  That  matter  pertains  to  the  mode  of  pro- 
ceeding over  which  the  state  has  absolute  control.  The  notice 
usually  given  is  merely  constructive,  and  in  a  large  number,  if  not 
in  a  majority,  of  cases,  gives  no  information  to  the  absent  party. 
Of  course  it  is  the  duty  of  the  state  to  deal  justly  and  consider- 
ately with  non-residents  who  have  property  within  her  jurisdiction, 
and  therefore  it  should  provide  as  far  as  practicable  that  no  pro- 
ceeding should  be  taken  in  her  courts  to  aifect  such  property,  with- 
out notice  to  the  owner. 

It  being  shown  that  the  state  has  the  power  to  subject  the  pro- 
perty of  non-residents. to  the  payment  of  debts  owing  to  her  citizens 
by  such  a  proceeding  as  may  by  law  be  provided,  including  one  in 
which  such  property  is  not  seized  prior  to  judgment,  but  there- 
after, and  then  only  for  the  purpose  of  satisfying  said  judgment,  it 
remains  to  be  considered  whether  the  judgment  in  Mitchell  v. 
NeJfyfA9  given  by  a  court  having  jurisdiction  to  do  so  according 
to  the  laws  of  the  state.  *  *  * 


[The  learned  judge  then  proceeds  to  consider,  in  detail,  the 
objections  to  the  proceedings,  and  decides  that,  as  the  affidavit  on 
which  the  order  of  publication  was  based  did  not  comply  with  the 
requirements  of  the  statute,  the  court  had  never  obtained  jurisdic- 
tion, and  the  proceedings  were  void.  This  part  of  the  opinion  is 
omitted  as  purely  local.] 

Judgment  for  pUiintiff. 


•^ 
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ABSTRACTS  OF  RECENT  AMERICAN   DECISIONS. 

SUPREME  COURT   OF   THE   UNITED   BTATES.' 
COURT   OF   APPEALS   OF   MARYLAND.' 

SUPREME   COURT  OF   MICIIIOAN.' 

SUPREME   COURT   OP   PENNSYLVANIA.* 

ACKNOWLEUa.MENT. 

jularily  Pmiimrd. — The  rej^ularity  of  an  acknowledgment  taken 
a  re|mtable  acknowledging  officer  ia  prcHuiued,  and  ihe  burden 
lof  is  with  the  party  conleatirig  an  acknowledgment  to  show  niia- 
ct  on  the  part  of  the  officer,  or  forgery  or  other  irregularity  which 
;bt  to  have  discovered  :  Ifmrlienne  v.  Schaoor,  S.  0.  Mich. 

Admiralty. 
Uttnn — Pilot. — lo  cases  of  collision,  where  there  ia  a  great  con- 
F  testimony,  the  coart  must  be  governed  chiefly  by  undeniuble  and 
g  I'acis,  if  such  exist  in  the  case.     The  court  so  governed  in  this 
TIte  Great  Hepitbll.;  2;-J  Wall. 

lilot,  when  he  ia  cluae  to  a  vessel  before  him  making  movements 
are  not  intelligible  to  him,  ought  not,  in  a  ease  which  is  in  the 
riticai,  to  be  governed  by  his  "  impreasiona"  of  what  the  vessel  is 
lo  do.  He  should  make  and  cscliange  signals,  and  ascertain  posi- 
her  purposed  movements  and  niancouvTes  :  /(/. 

close  to  the  right  bank  of  a  broad   river — one,  e. 


mile  broad — which  uienoE 

1  to  cross  over  and  land  on  the  left  shore, 

bound,  ia  the  Srst  instunc 

e,  to  give  three,  or  more  whistles,  which 

signal  for  landing     It  ia  ( 

snough  that  alio  give  two  whistles,  which 

signal  that  she  ia  goinji;  t< 

0  the  left.     The  throe  or  more  whistles 

2  given  later :  Id. 
structions  not  favorable  put  on  the  testimony  and  manteuvrcs  of 
who,  it  was  proved,  Wiis  "  addicted  to  drinking  when  ashore,"  and 
jnfessed  to  having  been  drinkiug  on  the  day  when  his  vessel  lelt 
lod  within  an  hour  of  whioli  time  a  collision  occurred  ;  though  ha 
that  he  had  not  taken  any  drink  for  six  hours  before  his  boat  l^ft 
^k:  Id. 

illar  constructions  put  on  the  conduct  of  a  captain  whose  walch  it 
ut  who,  instead  ofb^'ing  engaged  in  a  proper  pluve  in  superintend- 
e  navigation  of  \ivs  vessel,  was  on  the  lower  deck  conversing  with 
Bnger  :  Id. 

irge  and  fast-aailing  steamer  is  bound  to  act  cautioualy  when  over- 
:  .ind  getting  near  to  a  small  and  slow  one  ;  and  a  collision  having 
ed  between  two  steamers  of  this  sort,  ii  miner  fault  of  the  small 
ow  steamer  was  held  not  to  make  e.  case  for  division  of  damages 

om  J.  W.  WnllHce,  Ei^q.,  Reporter;  to  appear  in  vol.  i^  of  his  Keporta. 

om  J.  Sliaaf  Slockell,  Esq.,  Reporter;  to  appear  in  4S  Murvlanci  Rpp, 

Bm  Hoyt  Post,  Efq..  Keporler,  nii.i  Hcnrv  A.  Chancy,  Esq.      Cnscs  lUci.lecl 
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im  P.  Fraiet  Stniih,  Esq.,  Reporter  ;  to  appear  in  78  Pa.  Stale  Reports. 
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where  such  fault  bore  but  a  little  proportion  to  mauj  faults  of  the  large 
and  fast  one  :  Lh 

When,  in  a  case  of  collision,  it  appears  that  one  of  the  vessels  ne- 
pflected  the  usual  and  proper  measures  of  precaution,  the  burden  isou 
her  to  show  that  the  collision  did  not  occur  through  her  neglect:  Id. 

Negligence — Collision — Tug-boat  for  Assistance  against  Fire. — The 
owners  of  a  vessel  in  flames  towed  by  a  tug  and  no  lunger  in  command 
of  her  own  captain  and  crew,  are  not  liable  for  injury  done  hy  her  to 
another  vessel,  by  the  negligence  of  the  captain  of  the  tug ;  the  said 
owners  not  having  employed  the  tug,  she  being  a  tug  whose  regular 
business  was  the  assistance  of  vessels  in  distress,  and  she  having  gone, 
of  her  own  motion,  to  the  extinguishment  of  the  fire  in  this  case:  The 
Clarita  and  Hie  Clara,  23  Wall. 

A  vessel  anchored  in  the  Hudson,  opposite  to  the  Hoboken  wharves, 
if  anchored  three  hundred  and  fifty  yards  from  their  river  front,  is  an- 
chored so  far  from  shore  that  in  case  of  a  collision  with  a  vessel  towed 
in  flames  out  of  the  Hoboken  docks,  no  allegation  can  be  made  that  she 
is  anchored  too  near  the  shore  :  Id. 

A  vessel  at  anchor  having  an  anchor-light  and  one  man  on  deck, 
though  not  strictly  an  anchor-watch,  is  guilty  of  no  fault  in  not  being 
better  lighted  or  watched  :  Id. 

A  vessel  whose  business  it  is  to  give  relief  to  vessels  on  fire  is  bound 
to  have  chain  hawsers  or  chain  attachments  on  board  ;  and  if  having 
only  manilla  hawsers,  she  is  compelled  to  tow  a  vessel  out  of  its  dock 
with  such  a  hawser,  which  is  burnt,  so  that  the  vessel  on  fire  gets  Ino^e 
from  the  tug,  and,  drifting,  sets  fire  to  another  vessel,  the  tug  is  liable 
for  the  damages  caused :  Id. 

The  owners  of  a  vessel  who  through  their  own  carelessness  (or  that 
of  their  captain)  set  fire  to  another  vessel,  cannot  claim  salvage  for  put- 
ting that  fire  out :  Id, 

Agent. 

Proof  of  Antliority — Res  gesfm. — In  an  action  for  goods  sold,  the 
plaintiff  testified  that  defendant  said,  ^^  if  he  concluded  to  take  them  he 
would  have  George  come  there  and  tell  us  so ;  give  us  the  order." 
This  was  not  proof  that  defendant  had  authorized  George  to  act  as  his 
ap:ent  to  buy  the  goods,  nor  justified  the  admission  of  the  evidence  of 
his  statements:    Grim  v.  Bonnell^  78  Penna. 

An  agent  may  prove  his  authority  when  by  parol,  but  his  declarations 
in  j^dis  are  not  proof  of  it :  Id. 

An  agent's  declarations  may  be  evidence  against  his  principal  as  part 
of  the  res  gestae^  if  made  in  conducting  his  agency,  after  his  agency  has 
established  his  authority  to  speak  for  his  principal :  Id. 

George  told  plaintiff  that  defendant  had  concluded  to  take  the  goods, 
and  gave  plaintiff  a  memorandum  to  ship  the  goods  to  defendant,  to 
whom  George  was  indebted.  Defendant  testified  that  he  had  given  no 
order  for  the  goods.  Evidence  that  at  the  time  of  the  delivery  of  the 
goods  to  defendant  he  said  he  had  bought  them  from  George  and  gave 
him  credit  on  his  books  for  the  price,  was  admissible  :  Id. 

Declarations  to  become  part  of  the  res  gestm^  must  have  been  made  at 
the  time  of  the  act  done  :  Id, 
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What  it— Bonn- 

ALLUVIOS. 

dari/. — Where  a  survey  beffinF 

1  <-on  the 

bank  of  a 

vei"  uod  U  uurr 

led  thence 

"  to  a  poiut  in  the  t 

iver,"  the 

rivcT-bank 

'Mg  straight  iiiid 

running  uc. 

wording  to  this  line, 

the  trace . 

surveyed  is 

moJed  by  the  ri 

ver.     Itia 

even  more  plainly  a< 

3  wheu  it 

begins  at  a 

«t  "OD  Iho  b;iii 

k  or  the  riv 

er,  thence  uorth  fivi 

;  degrees 

east  up  the 

rer  and  bindiii'' 

therewith  : 

"    Otuaty  of  St.   CI: 

.<V  V.  Z.., 

HH^slon,  23 

'>lbce. 

AlkvioD   DlGEinS 

an  odditioi 

1  to  riparian  land, 

gradually 

and  imper- 

ptibi;  made,  tlirc 

>UKh  caase. 

1  either  natural  or  t 

ircifieial,  by  the  water 

which  the  land  i 

IS  contifTUou 

8:   Jd. 

Tbe  test  of  what 

,  is  gradual 

and  imperceptible  U 

1  that,  thoi 

igh  the  wit- 

sses  mij  nee  tVu 

m   time   to  tiuio    thut  prugresH 

has  been 

made,  they 

uld  not  perveivc 

it  while  Che 

1  process  Wua  going  i 

m;   /,/. 

It  m.tt^r,  not  w 

hechcr   the 

addition  be  to  streams  which 

do  uverfloir 

sir  bunks  or  those  that  do  not.     In  each  case  it 

is  alluvioi 

i:  lU. 

Application  of  Patments.  See  LimiiationM. 
Bankruptcy. 
Coatenl  if  DStnr  to  Judgment. — A  judgment-debtor  having  pnr- 
Ul'iI  Isiiil  belore  the  lien  had  expired,  ugreed  by  amicable  tcire /aciitt 
revive  the  ju  l^'ueut  ao  as  to  create  a  lien  un  (he  afler-acijuircd  land, 
iihin  fuur  in  >uths  he  wax  declared  bankrupt.  Bf/ii,  tbat  the  agree- 
Dt  was  not  in  fraud  of  the  bankrupt  law  :  KKiitmerer  v.  Toot  et  al. 
Peons. 

rhe  oircumntance  that  a  debtor  consents  lo  do  what  was  for  his  own 
rsQtage  would  not  affect  the  creditor  with  knowledge  of  insolvency, 
ieh  froui  other  fact^  he  had  no  reasonable  cause  to  believe:  Jil. 
riie  bankrupt's  real  estate  was  sold  by  the  sheriff,  who  paid  the  judg- 
at-oreditor  in  the  revived  judgment.  Held,  that  tbe  Court  of  Ouni- 
a  Pleis  had  jurisdiction  to  cnterluin  a  I'uit  by  the  assignees  in  bank- 
jlcy  fur  the  recovery  of  the  money  so  paid,  if  the  judgment  had  been 
fnad  of  the  bankrupt  law  :   Jd. 

itlachment—Ginttruclion  of  Secliom  14,  35  and  39  of  Ike  B-iiikn-pt 
I  of  ISlJT.— The  failure  of  the  defendant  to  appear  and  defend  an 
ichmsnC  against  his  property,  is  no  evidence  of  his  having  done  any 
■  to  prticure  the  attachment  within  the  meaning  of  section  35  of  the 
nkrupt  Act  of  18!>7,  or  to  procure  or  suffer  his  property  to  he  taken 
ief  le^il  process  within  the  meaning  of  section  89  of  said  act:  lien- 
»i-.a  ,1,1 /others  v.  Smith.   /iM.yn^e.  42  Md. 

Suction  14  of  the  Bankrupt  Act  refers,  and  can  only  refer,  to  attach- 
nca  which  are  pending  at  the  titne  the  petition  in  bankruptcy  is  filed, 
i  not  to  such  as  have  been  prosecuted  to  a  judgment  prior  to  tbe  tiling 
such  petition :  Jd. 

The  attachment  having  been  properly  issued  and  prosecuted  to  judg- 
int,  that  judgment  is  final,  Imports  absolute  verity,  is  eoneluBive  with 
'pect  to  the  subject-matter  adjudicated,  aod  cannot  be  re-examined  or 
peached  in  a  collateral  proceeding :  Jd. 

B1LI.S  A.ND  Notes. 
Forged  Draft — Recovery  from  prior  Endorier. — An  Indiana  bank 
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rew  on  a  Philadelpliia  bank  in  favor  of  the  cashier  of  a  New  Yi 
unk  J  the  drult  wuH  stolen,  the  nunie  of  the  cnshier  (piij'i-e)  li>rj:td 
nd'>TNer  and  passed  tu  def'endunts,  October  lOth,  in  p^jiiieiii.  of  gin 
old  to  the  holder,  they  giving  lo  him  a  cbcck  on  the  i'hikdelphia  ha 
ur  the  difiereuce,  which  waa  drawn,  and  the  draft,  endurtsed  bjf  the 
endanta,  was  depouited  to  their  credit  in  the  aiiuie  bank.  Aficr  leurn 
f  the  fraud,  on  November  2d  the  bunk  demanded  pjynient  uf  the  ili 
rom  defendants.  Iltlil,  that  the  detuund  vraa  in  time  :  Chamhtrt  tt 
.  I'uion  NatwiialBank,  78  Penna. 

Under  Act  of  April  5tb  184i),  the  amount  of  the  draft  could  be  n 
ered  back  from  tho  dct'eudutits :  Id. 

Tho  holder  of  a  druft  which  is  endorsed  and  passed  by  bini,  guai 
iea  the  prior  endorse  unguis  :  Id. 

DuuNDAttT.     See  Alluvion. 
Captueed  and  Abandoned  Property. 

Factor  not  Owner. — Under  the  Abandoned  and  Captured  Prop< 
let,  which  p-ives  to  "  the  owner  "  of  any  such  properly  a  rrghl,  uHe 
las  been  sold  by  the  government,  to  recover  the  proceeds  of  it  in 
'reuKury  of  the  Uoiled  Stales,  a  factor  who  has  n^erely  made  advim 
n  the  properly — there  being  nnolher  person  who  has  the  legal  iiili' 
n  ibc  proceeds — is  not  to  be  regarded  as  "  the  owner;"  at  least  n"i 
le  so  regarded  beyond  the  extent  of  hb  lieu  :  Uniltii  Stalei  \.  Vi 
vnffu.  2a  Wallace. 

Chattel  Mortqage.     See  Debtor  and  CreiHtor;  Replecia. 

CoLLi3inN.     See  A<lmiralty. 

Conflict  of  Laws.     See  Hmlaiid  and  HV/e;  Inloxicatiixg  LiqHo\ 

Contract. 

In  Restraint  of  Trade — Equity — Damage*. — A  mother  sold  her  pi 
f  busincHK  and  contracted  that  "  she  will  not  engage  in  the  futtir  b 
ic'ss,  directly  or  indirectly,"  in  the  Twenty-second  Ward,  within 
ears,  but  would  by  her  counsel  promote  the  bnsincFR  of  ihc  purchiis 
he  bought  a  lot  and  put  up  buildings  suitable  for  the  buainess  lor 
on  ;  she  advanced  money  to  him  for  carrying  on,  ax  nhe  had  done 
titer  children  in  their  business.  The  musier  found  that  the  bu^ii 
ms  really  that  of  the  son  and  not  that  of  the  defendant,  was  carried 
ly  hiui  OD  bis  own  credit  and  means,  and  not  by  her.  There  vti 
vidence  of  injury  lo  the  purchaser.  Under  a  bill  to  restrain  her  U 
iding  in  the  business,  permitting  the  premises  lo  be  used  for  the  bi 
less.  or  Helling  the  property  to  be  used  for  the  business:  //•/'/.  no 
he  circumstances  au  iujunction  should  not  be  decreed  :  UarkiHtt 
ii>j>eal,  78  Penna. 

Agreements  in  restraint  of  trade  generally  are  void  ;  to  be  valid  tl 
iiist  be  limited  in  time  ur  partial  in  their  operation  and  supported  b 
ufGcicnt  consideration  :  Id. 

That  a  court  of  equity  may  enjoin  against  the  free  exercise  of  at" 
he  violation  of  the  agreement  should  not  be  doubtful  :   Id. 

Certainty  is  an  essential  element  in  the  contract  wbriFe  enrorceni' 
<  sought  by  an  injunction,  and  some  appreciable  daiudge  sbuuld 
bowu  :  Id. 
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When  damag(»  will  compenHalc  ihe  benefit  derived  or  tbe  loss  Buf- 
red,  equity  will  Dot  ioterlerc  by  injunction  :  Id. 

Criminal  Law. 
Murder— Eriiienee — Dc^rfc. — On  a  trial  for  murder  it  wna  competent 
;;ive  evidence,  for  the  purpose  of  showing  uiuiive,  tliut  the  prisoner 
d  the  deecascd  both  visited  the  Rame  woman  ;  that  just  after  the  honii- 
le  the  prisoner  said  be  bad  warned  deceased  not  to  visit  her,  she  would 
[ire  &  curse  to  aoy  man,  aud  now  it  had  come  to  pass:  McCat  v. 

Unless  the  Commonwealth  shows  "  inj^redionts"  of  niurdcr  in  the 
it  degree,  no  presumption  arises  from  the  killing  that  the  ofleneo  is 
;her  than  murder  in  the  second  degree  :  /'/. 

If  the  evidence  shows  that  fiom  which  it  may  be  reasonably  concluded 
tt  the  murder  was  wilful,  deliberate  and  premeditated,  it  is  for  the 
ry  to  pronounce  the  degree,  and  the  power  of  the  Supreme  Court, 
der  the  Act  of  February  15th  1870,  to  determine  whether  inj^redicnts 
mordcr  in  the  first  degree  existed,  ceases  :   LI. 

If  the  killing  was  not  accidental,  malice  and  a  design  to  kill  are  to  be 
isnmcd  from  the  use  of  a  deadly  weapon ,  the  law  adopting  (he  rational 
lief  that  a  man  intends  the  usual,  immediate  and  natural  consequences 
his  Tolontary  act :  /(/. 

Where  upon  a  conviction  of  murder  in  the  first  degree  the  record  does 
t  show  that  before  sentence  the  prisoner  was  iisked  if  be  h:\d  anything 
say  why  sentence  should  not  be  pronounced,  it  is  error,  and  the  sen- 
Lcc  will  be  reversed  and  the  record  remitted,  that  he  may  be  sentenced 
eah:  Id. 

Damages.  See  Trover. 
Debtor  and  Creditor.  Sec  Equity. 
Chattel  M'lTtgage —  Time  of  P-yntenl — Premature  Seixvre  hy  Mnrt- 
ji'e. — A  mortjjugee  of  chattels  who  had  expresi'Iy  fixed  a  ccrtiiin  time 
i  place  for  tbe  payment  of  the  mortgage,  the  time  being  a  few  daya 
er  than  the  date  of  the  maturity  of  the  debt,  made  himself  a  wrong- 
:r  by  seizing  the  chattels  on  the  day  before  the  day  he  had  fixed  for 
ynicnt;  payment  on  that  day  nould  have  been  a  satislaction  of  the 
bt:  Baxter  v.  Spe>icer,  S.  C.  Mich. 

Deed.     See  AcknoicleOgment. 
Divorce.     See  Hatband  and  Wife. 
Equity.     See  ConlrncI ;  Municipal  Corpnrntion. 
Debtor  anil  Cretlitor — Juriidictum  in  Equity — Parties— Mitltifan'ovg- 
1. — ,\  creditor  who  has  exhausted  his  remedy  at  law  by  a  fruitless 
eoutiuQ  on  his  judgment,  has  the  right  to  ask  the  aid  of  a  court  of 
uity  to  discover  and  reach  the  equitable  assets  of  his  debior,  includ- 
;  property  purchased  by  the  debtor  in  the  name   of  another,  and  to 
ve  fraudulent  conveyances  standing  in  his  way  and  covering  up  the 
i>perty  set  aside  and   vacated.     Jurisdiction   in  equity  to  grant   such 
ief  is  clear,  and  established  by  abundant  authority  :    Trego  et  ai.  v. 
f.»ner.  42  Md. 
ToL.  XXIV.— 48 
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uch  a  proceeding,  where  part  of  tlie  property  pursaed  lias  1 
ged,  but  no  relief  is  sought  againat  the  mortga^iee,  whoee  u 
not  assaiicd,  nuJ  whose  title  under  it  is  conceded  to  be  t: 
ortgagee  is  not  a  necessary  party  to  tlie  proceediug  :  Id. 
re  the  object  of  the  bill  ia  to  obtain  sutisfaction  of  ibe  i 
ta'  judpiueiits  out  of  the  assets  and  property  of  their  del 
they  allege  he  bus  fraudulently  concealed  and  conveyed  te 
parties,  the  nevcral  persona  to  whom  he  has  thusi  conveyed 
ircels  of  his  property,  real  and  pei-eonal,  fur  the  same  fraudu 
I,  may  be  joined  with  the  debtor  in  the  bill,  though  such  per 
ve  no  common  interest  in  the  several  parcels  so  conveytd. 
:  fraud  in  any  one  transaction  be  charged  against  all  of  th 

Estoppel. 
idiation  of  Coalracl — Pkadiug. — One  who  has  repudiate 
1  is  estopped  from  afterward  oluiniiug  the  benefit  of  it  fur 
of  turning  the  other  party  out  of  court  on  the  ground  thut 
lould  have  sued  him  on  tlie  alleged  contract,  instead  of  ui 
imon  counta:  McQueen  y.  Gamble,  S.  C.  Mich. 

Evidence.     See  Agent. 

lookt—Tettimony  of  Parlies  vnJtr  Act  of  1869.— Prior  to 
April  15th  1H09  (Witnesses)  books  of  original  entry  were 
e,  the  oath  of  the  party  was  KUpplementary.  Since,  the  pari 
ttcnt  witness  and  may  prove  his  cluiui  as  a  stranger  would  I 
fore  :  .Xicliolt  ct  ul.  y.  Htiynes,  78  Penuu. 
ping  charges  in  a  book  would  not  stand  as  evidence,  but  ihe  I 
f  the  parly  thut  the  entry  was  composed  of  items  knuWn  to 

been  furnished  would  be  competent  to  go  to  the  jury  :  h). 
party's  knowledge  that  the  sum  was   correct  would   make  it 

the  credibihty  us  to  it  would  be  for  the  jury  :  Id. 

Gift. 
try  musi  be  accnrdi'nff  to  Nature  of  Article — Rvtband  and  Vi'ij 
'ect  a  gift,  the  delivery  must  bo  according  to  the  nature  of 
an  actual  delivery,  so  far  as  the  subject  ia  capable  of  it,  uiueI 
;  and  effectual  way  of  obtaining  the  command  and  doniinioti 
ject;  Bond  v.  Bunting,  78  Penna, 

e  thing  be  not  capable  of  actual  delivery,  there  must  be  some 
Mt  to  it;  the  owucr  must  part  both  with  the  possession  snii 
of  the  properly  :   Id. 

e  thing  be  a  chose  in  action,  an  assignment  or  some  equivi 
ent  must  be  actually  executed  ;  Id. 

rever  a  party  has  power  to  do  a  thing,  and  means  to  do  it. 
ent  he  employs  shall  be  so  construed  as  to  give  effect  to  his 
;  /./. 

provisions  of  the  Married  Woman's  Act,  April  llth  lP4f 
1  to  powers  given  to  her  husbaud  to  sell  and  dispose  of  her 
■soiinl  property.  A  wife  may  assign  her  choses  in  actios, 
1  joiniDg,  without  aekoowledguient  of  any  kind  :  -Id. 
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Guaranty. 

LialHily  of  Guarajitor — Pleading — Gmeral  Demurrer — Svjiciency 
f  a  DKcluralton. — TLe  obligation  of  one  signiDg  and  seuliog  a  guuroDfy, 
^hleh  it  was  iDtenJed  bIiouIO  be  signed  by  liini  ulune,  is  out  impaired 
J  (be  fact  that  tho  guaranty  concluded  "  in  wituess  whereof  ice  have 
orenuto  set  our  ItantU  and  affixed  our  »eal:"  Mitclielt  v.  McVle<iry,  ii 

a 

Id  an  action  by  the  lessor  of  certain  premises  against  a  guarantor  on 
is  guaranty  in -writing  that  the  lessee  uf  said  prciniaea  should  pay  llie' 
iU  and  cumply  with  all  his  obligations  in  ibc  lease,  the  deelaratioa 
rcrred  that  '■  the  defendant  did  ua  the  day  of  the  execution  of  said 
lase  und  as  part  tliereof,  and  prior  to,  and  as  a  conditioD  precedent  to 
!ie  making  of  said  lease  and  to  the  delivery  of  said  prop<^riy,  guarantee 
1  writing  uulo  the  said  plaintiff  in  manner  and  tbrui  as  Icillowit ;"  and 
Jcn  followed  the  guaranty  ipniuimi'i  verbis.  The  decliiratimi  ulso  re- 
catedly  averred  that  the  guuranty  was  a  part  and  parcel  of  t)ie  consid- 
ration  fur  the  lease  ;  that  the  lease  was  made  on  the  faith  of  it.  and  that 
ic  pteniiaes  were  delivered,  and  the  lessee  took  possession  of  iheui  under 
li  subject  to  Bjid  lease  and  guaranty.  On  a  genera!  demurrer  to  the 
eclaralion,  it  was  Held:  1.  That  the -declaration  was  sufficient;  2. 
hat  the  guaranty  being  absolute,  and  nut  a  mere  overture  or  offer  to 
uarautec,  notice  of  its  acceptance  whs  not  required  to  make  the  gua- 
inter  liable  thereon :  Id. 

Husband  and  Wife.     See  G(ft;  Replevm. 

ChoKl  to  AcUoa—Liitbitily  of  tlte  Estate  of  a  llushnnd  for  a  DeU 
mtracleii  hy  him  in.  fneoT  of  hit  Wife,  an  iig-timt  the  €bihn»  of  subie- 
ariU  Creiiitort. — A  married  woman  being  entitled  to  a  distributive 
tare  of  the  proceeds  of  the  real  estate  of  her  father,  sold  under  pro- 
iedings  for  a  partition,  sold  her  share  with  the  consent  of  her  husband, 
id  touk  the  note  of  the  purchaser  for  the  purchase -money.  This  note 
le  husband  collected  as  a  loan  by  his  wife  to  him  upon  an  agreement 
ith  her,  to  repay  it  to  her  with  interest,  and  gave  her  his  note  for  the 
QtouDt  due  her.  Aflerwards.  the  husband  becoming  embarrassed,  in 
rJer  to  protect  bis  wile's  claim  paid  two  judgments  against  hiuisclf  and 
msed  tb^m  to  be  entered  to  her  use.  The  validity  of  this  trunsactiou 
eing  impeached  by  subseijuent  creditors  of  the  husband  ns  in  fraud  of 
lein,  it  was  Held,  1st,  That  the  husband  did  not  reduce  the  c{io»e  in 
ciioii  of  Ills  wife  into  his  possession  by  virtue  of  his  marital  rights,  but 
1  pursuance  of  his  agreement  with  his  wife  obtained  control  of  the 
ole;  and  his  agreement  to  repay  her  the  amount  he  cnileeted  on  itwus 
junded  upon  an  adci|uate  consideration  ;  2d,  That  the  i-laim  of  the  wife 
ras  manifestly  just  and  should  be  allowed  :   Drury  v.  Jh-ixcic,  42  Md. 

Mnrriiigv —  Proof  of—  Decbirationi — Rrpii/alion—Sfiihitr — Extra- 
rfrrilorial  Effect — Where  an  illicit  connection  hiis  mira  I's'iateA,  it  is  in- 
aabent  upon  those  who  set  up  subsequent  niarriogebetweL^n  the  parties, 
0  flhftw  when  and  where  it  occurred ;  and  having  un-l.-rtaken  to  prove 
lilt  1  valid  marriage  was  celebrated  at  a  particular  time  nnd  place,  the 
inrties  cannot  be  permitted,  if  the  evidence  should  he  in>ufiicient  ti> 
wtabliah  such. marriaire,  to  rely  upon  nther  facts  and  ei n- mi i stances  as 
ibe  ground  of  presumption  that  a  marriage  may  have  lakeu  place  between 
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parties  ataomc  otijcr  and  different  time  and  place  from  thattcstlE 
}y  the  witness;  tho  presumption  in  such  case  bclDg  that  the  ci 
tion  between  the  parties  coutiniicJ  tu  be  illicit,  until  that  presumpli 
vcrconic  \xy  distinct  proof  of  marriage ;  JIarnam  v.  Jtarnvm  el  t 
Md. 

ilarriugo  may  be  proved  io  civil  ca^es,  other  than  aclions  lor  Ecdi 
I,  by  reputation,  declarations  and  conduct  of  the  parties;  but  vh 
utation  is  relied  on,  that  reputation,  to  raise  the  prcsuuiptino 
'ringe,  must  be  founded  on  general,  not  divided  or  singular  upiniu 

where  rcpututioD  in  such  case  is  divided  it  amounts  to  no  cvidei 
ill.    And  Ko  with  respect  to  the  declarations  of  the  purtics ;  the  vul 
luch  declarations  as  evidence  will  always  depend  upon  the  cirfu 
ices  under  which  they  were  made  :  Jil. 
'he  declarations  of  a  mother  as  to  the  marriage  of  her  sod,  are  ndn 

0  after  her  death,  to  show  that  one  who  claimed  and  was  aduiit 
>c  his  son,  was  illegitimate  :   III. 

ieiicTul  repute  in  a  family,  proved  by  ourviviug  members  of  it,  ia  i 
sible  upon  a  question  of  marriage  :  Id. 

Jpon  a  i'|uesiioii  of  legitimacy  ihc  declarations  of  a  father  that 
was  illegitimate  are  competent  evidence  :  Id. 

i^he  act  of  a  state  legislature  declaiiug  that  A.  was  thereby  con 
;d  a  legal  hci'r  of  B.  confers  no  capacity  upon  A.  to  acquire  prope 
ond  the  state  passing  the  act:  Id, 

OicoTCr. — A  decree  pro  con/ciso  cannot  be  made  upon  a  libel  in  divoi 
lithcr  party  does  nut  attend,  the  conrt  must  decide  on  testimony  lal 
mrff  ;  Killiom  v.  Fie/J  et  «x  ,  78  Penna. 

^  contract  between  husband  and  wife,  pending  proceedings  in  diroi 
)ay  her  a  sum  of  money,  the  consideration  of  which  was,  in  whuh 
latt,  that  she  would  not  oppose  the  divorce,  is  void :  Id. 

Insurance. 
'ji/e-policy — Comphtioa  of  Conlracl. — A.,  of  San  Francisco,  oi 
nty-sii,  applied,  on  the  5th  of  June  llJliT.  to  tlie  agent  there  o 
IT  York  life  insurance  company  to  insure  his  life,  the  money  te 
able  '"at  Forty-five  or  death,"  and  the  policy  to  take  effect  frnni 
e  of  the  application.  The  agent  acknowledged  the  receipt  of  &W 
the  firHt  quarterly  premium,  with  a  proviso  that  ''said  applieat 
II  he  accepted  by  the  company ;  but  should  the  same  he  declined 
^ctiid  by  said  company,  then  the  full  amount  paid  by  A.  will  be 
lied  to  the  applicant  on  the  production  of  this  receipt."  In  fact, 
not  pay  any  money  ut  this  time,  but  only  gave  o  promissory  note 
89!). 30,  which  note  he  never,  at  any  time,  paid  : 
'pon  the  trial,  the  court  below  (to  which  the  case  was  submit 
hnut  the  intervention  of  a  jury,  under  the  Act  of  March  3d  IS 
ch  enacts  that  the  court  may,  by  agreement  of  parties,  find  the  f* 
,  that  the  finding  shall  have  '■  the  same  efiect  as  the  finding  o 
y,")  found,  as  a  fact,  that  the  company  "  accepted  "  the  applicai 

1  Hrnt  a  policy  to  its  agent;  "but  that  the  policy  did  not  in  tc 
ec  with  the  memorandum   as  to  date  and   time  of  payment." 
icy  sent   made  the   quarterly  piijmunt   SIKi.CO   fa  difference   in 
or),  and  the  policy  was  antedated  so  us  to  run  from  the  5ih  da) 
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kpril  1SG7 — It  liny  which  tbe  policy  shoved  was  tho  applicant's  birthdaj-. 
'liis  variation  was,  of  course,  against  his  iotereat.  Accumpaoying  llie 
ilicy  sent  to  the  iigcnt  were  two  receipts  fur  premiums,  executed  by 
he  company  io  New  YorL,  one  as  of  the  5th  of  April  18C7,  nod  the 
thcr  u  of  the  5[h  of  July  18ii7,  under  which  receipt  was  a  "  Notice  (o 
nlicy-holders,"  that  unless  premiums  were  paid  on  or  before  tlio  day 
liey  became  due,  the  policy  was  forfeited  and  void  ;  that  agents  wcro 
ot  aulhomed  to  msLc,  alter,  or  discharge  contracts,  or  WjIvo  fuv- 
iilures;  that  payments  of  premiums  to  agents  were  not  valid  uulesi 
eccipls  were  given,  signed  in  New  York  by  the  officers  of  the  company, 
be  liical  agents  to  countersign  them  as  evidence  of  payment;  and  thut 
II  premiums  were  payable  in  Now  Yorlc.  The  policy  and  these  vc- 
eipts  reached  the  anient  at  San  Francisco  on  the  2d  of  August,  having 
eea  executed  in  New  York,  probably  twenty-three  to  thirty  days 
erore.  The  agent  countersigned  them,  and  on  the  8th  (six  days  af\cr 
■ceiving  it)  wrote  to  A.,  then  absent  from  home,  informing  him  thut 
is  policy  had  arrived,  and  asking  whether  ho  would  have  it  sent  to 
im  or  held  subject  to  his  order.  It  did  not  appear  whether  A,  re- 
iived  or  did  not  receive  the  letter.  On  the  2Iet  of  August  he  was 
lot  (becoming  at  once  insensible),  and  died  on  the  20th  of' tjeptember. 
kill,  that  owing  to  the  change  of  tcrma  in  the  policy  from  those  con- 
'niplated  by  A.,  the  applicant,  the  acceptance  by  the  company  was  a 
iialified  acceptance  which  A,  was  not  bound  to  accept;  that  there 
tring  been  no  evidence  that  he  did  accept  it,  the  company  was  not 
iuad :  Inturance  Co.  v.  Young' t  Adminitlntlor ,  23  Wall. 

Intoxicatino  LtqtioRu. 

Contract  hy  Foreign  Vendor. — The  agent  of  a  foreign  liquor-selling 
itabliahraent  obtains  an  order  which  he  sends  to  his  employers  for 
iproval.  Held,  that  there  is  no  completed  contract  until  the  order  is 
)proved  and  accepted,  and  that  if  that  is  done  outside  of  the  stat«,  it 

a  tbreigu  contract,  and  not  void  as  in  violation  of  the  liquor  law  of 
liehigan  ;    Kling  v..  Fries,   S.  C.  Mieh. 

Illegality  and  bad  faith  are  not  to  be  presumed  against  a  foreign  con- 
JCt,  but  must  be  shown  :  Jd. 

Landlord  AND  Tenant. 
Otiutruetive  Eiiielion — Implied  Obligation  on  the  part  of  a  Landlord, 
-.v.  leased  to  G.  certain  property  to  be  used  as  a  distillery,  at  tl25  a 
oiiih,  payable  monthly.  As  a  preliminary  to  the  use  of  the  distillery; 
was  necessary  for  the  lessee  to  Gle  with  the  United  State  collector  the 
riltea  consent  of  the  lessor  as  the  owner  in  foe  of  the  property,  in 
iciardance  with  sect.  3202  of  title  xxxv  of  the  Revised  Statutes  of 
le  United  States,  unless  the  oommissioner  authorized  the  collector  to 
i^ept  the  bond  of  the  lessee  in  lieu  of  such  written  consent.  The 
ssor  refused  to  give  such  written  consent,  and  in  consequence  thereof 
le  lessee  was  prevented  from  running  the  distillery  and  the  property 
niaioed  idle.  In  an  action  by  the  lessor  to  recover  the  rent  of  the 
'emises.  it  was  Held,  Ist.  That  the  refusal  of  the  lessor  to  give  his 
ritien  consent  to  the  lessee,  as  required  by  law,  to  enable  him  to  carry 
I  ilie  business  for  which  the  premises  were  leased,  discharged  the  lessee 
001  all  obligation  to  pay  the  rent — the  default  of  the  lessor  in  this  par- 
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mDunting  to  "  conBtructive  eviction,"  eo  far  as  the  lejiilir 
lent  of  tho  property  was  coDceroud.  2d.  That  the  obligHtioi 
iv  to  give  his  consent,  as  required  by  ihe  luvr,  was  to  be  imp 
;s!Kiry  incident  to  the  lease,  us  fully  as  if  there  hud  been  iosc 
e  stipulation  to  that  effect :    Grabcnitartt  v.  Nicodemvt,  A'i, 

Lease. 
O^upanry — Claim  Jor  Rent  noi   Asiignahle  a»  hehcttn  t 
xupierg. — Under  un  agreement  for  the  mere  joint  occupanr 

and  joint-conduct  of  bueineas,  there  can  he  uo  claim  for 
le  by  one  of  the  parties  as  against  the  other.      The  remcdj 

of  the  contract  would  be  an  action  for  damages,  and  nut 
ind  occupation  :   Qtrier  v.  Palmer,  S.  C.  Mich. 

Limitations,  Statute  op. 


calion  of  Pai/menlt. — Kiff  gave  Moore  ten  notes,  one  piv 
secutivc  year  without  interest ;  judguieot  was  entered  on  ih 
ue  time  ten  plain  notes  were  given  for  tho  interest,  payable  )ci 
Ic  payments  to  Moore  from  time  to  time ;  neither  party  n 
ropriation  of  these  payments  to  cither  debt.  More  ihos 
er  the  interest-notes  were  due,  in  a  Ki're /ucina  on  the  judgni 
t  charged,  "  as  the  interest-nolcs  are  now  barred  by  the  erat 
ymcniB  must  be  applied  to  the  debt  in  controversy."  Jiel 
:  Moore  v.  Kiff  ct  al.,  78  Penna. 

Malicious  Pbosecutiok. 

ricp — Province  of  (hurt  and  Jury —  When  Court  not  rrjin 
m(/f«,  to  (irjine  Malice. — In  an  action  for  a  malicious  prosecul 
itiff  offered  to  prove  that  pursuant  to  the  regular  custuu  of 
!  police  department,  his  name  was  entered  upon  the  deiet 
itals  of  the  city  of  Baltimore,  and  open  to  the  inxprction 
le  police  force,  as  tending  to  show  the  publicity  of  the  ch. 
linst  him  and  the  consequent  injury  to  him.  Jlrltl,  that 
-ly  not  admissible  evidence  against  the  defendant,  nnless  tl 
:  kw  requiring  such  n  record  to  be  kept,  or  unless  the  plaii 
nred  to  show  by  proof  that  the  defendant  knew  that  the  n 
aintiff  would  be  so  entered  aa  the  consequence  of  the  chtrgi 
ught  against  him  :  Garvey  t.  Waificrit,  \'i  Md. 
fcr  which  oaks  the  court  to  instruct  the  jury  that  malice  "ii 
se,  is  any  wrongful  act  done  intentionally  without  legal  jm 
rxca»«,"  is  erroneous:  let.  Because  malice  is  not  an  act 
ijftil  motive  that  prompts  the  act.  2d.  Because  what  conBiili 
istiGcation  or  excuse  is  matter  of  luw  to  be  determined  by 
d  no  prayer  should  be  granted  which  Bubmits  such  a  quee 
ry:  U 

I  a  prayer  groups  together  various  facta  and  asks  the  courl 
tho  jury  that  they  may  consider  said  facts,  if  found  by  then: 
ing  whether  or  not  the  defendant  was  actuated  by  malice, : 
f  the  facts  so  enumerated,  even  if  found  by  the  jury,  would 
)ce  of  malice,  such  prayer  should  be  reject«d  :  Id. 
action  for  a  malicious  prosecution  upon  a  charge  of  theft, 
(  attendance  ol  the  defendant  upon  the  execution  of  the  mu 
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trniiit  nnd  Via  entrnnce  into  the  plaintiff's  house  while  the  search  was 
rin;:  made,  is  no  evidence  of  malice  on  h\a  part :  Itl. 
Where  ihe  court  has  rejected  a  prayer  defining  miilice  because  it  was 
correct,  it  U  not  bound  eJ:  mero  rnoto  to  {jive  any  definition  of  it ;  Id. 

MOKTOAOE. 
Taking  Second  Morfgage  for  tame  Debt. — Where  a  niorlf;>i!;e  was 
ccQ  to  a  guardian  to  Bocuro  a  debt  due  his  wards,  and  subsequently  a 
■M  guardian  was  appointed  in  his  place,  who,  in  ignorance  ol'  the  ex- 
:eDi:e  of  subsequent  encunibrnnces  upon  the  properly,  agreed  that  the 
lie  of  payment  of  the  mortgtige-debt  shoulrt  bo  extended,  and  look  a 
'W  mortage  on  the  same  property  tn  secure  its  payment,  but  without 
leasinj!  the  first  niortfpige,  it  was  Bel'/,  that  the  debt  secured  by  the 
0  mortgages  was  the  Game  and  should  have  tho  benefit  of  the  lien  of 
e  Bral  mortgage  :  Drury  el  vx.  v.  Briscoe,  42  Bid. 

MtlNlClI-AL   ConPOBATION. 

JsTwUctioa  in  Equity — Vlulation  of  Onilnnnce — iVriwaJice, — Courts 
chancery  have  no  jurisdiction  to  restrain  the  threatened  viohition  of 

municipal  ordinance  unless  the  act  amounts  to  a  nuisance  :    Village  iif 

!,  John*  T   McFarlan,  S.  C.  Mich. 

The  erection  of  a  wooden  building  within  municipal  fire-limits  is  not 
itself  a  nuisance,  nor  does  tfie  fact  that  it  is  prohibited  by  an  ordi- 

iBce  make  it  so :  Id. 

Neoliqence.     See  Admiralty. 

Railroad  Whistle —  When  Negligence,  i»  /or  the   Gyurt, — Negligence 

the  absenca  of  care,  according  to  the  circumstances:  fhiladelpkia, 
i'lmiiigtoit  anil  Hiiltimore  Rnihoad  Co.  v.  Stinger,  78  Penna. 

It  is  the  duty  of  an  engineer  approoching  a  highway,  if  danper  is  to 
'  apprehended,  to  give  warning  by  sounding  the  whistle,  or  otiier  auffi- 
snt  alarm  ;  the  failure  to  do  so  is  negligence  j>er  ee,  to  be  determined 
'  the  court  r  Jd. 

The  court  is  to  decide  the  question  of  negligence,  where  the  precise 
ity  is  determinate  and  the  same  under  all  circD Distances  :  Id. 

A  wanton,  unnecessary  sounding  of  the  whistle  is  negligence  :   Id. 

A  niilroad  company  having  a  chartered  right  to  propel  their  cars  by 
earn,  are  not  responsible  for  injuries  resulting  from  the  proper  use  of 
ich  agency :  Id. 

Whether  alarming  a  horse  and  causing  an  accident  by  a  rapidly-mov- 
g  train,  or  sounding  a  whistle,  will  make  the  company  liable  for 
images,  depends  upon  wiiether  it  was  from  warn  of  proper  care  in  those 

charge  of  the  train  ;  Id. 

What  would  be  due  care  in  running  a  train  through  a  sparsely  settled 
iral  district  might  be  negligence  in  approaching  a  large  city  :  /(/. 

A  train  was  passing  through  a  city  on  a  railroad  which  bad  a  number 
'  short  carves,  so  that  persons  could  see  the  train  hut  for  a  short  dis- 
nra ;  it  was  crossed  by  several  streets  and  passed  over  a  river  on  a 
rawbridge ;  the  rale  of  the  company  required  ihnt  the  whistle  should 
'-  sounded  about  a  certain  point,  to  warn  the  bridge-tender  and  persons 
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t  to  crofis  at  other  streel!>.     Held,  tho  use  of  the  irhiatle  at 
'.  in  ilic  ordinary  manner  was  not  negligence  :  Id. 
the  whittle  hud  not  been  auunded  at  such  point  tind  one  had 
■ed  by  reason  of  the  ouiiiision,  it  wonJd  have  been  negligence  jn 

le  driving  an  unbroken  or  vicious  horse,  or  one  easily  frigh 
locomotive,  along  a  public  road  running  side  by  side  with  a 
,  doea  HO  at  hia  own  peril  j  the  right  of  the  company  to  move 
s  on  their  road  is  as  high  as  that  of  the  individual  to-use  the  [ 
:  Jd. 

Nuisance.     See  Municipal  Corporation. 

Pleadinq.     See  Ettoppd. 

Bailroad.     See  Xegligfnce, 

Replevin. 
i-i'or  Demand — Chattel  Mortgage — Husband  and  Wi/f — Evider 
usband  guve  a  chattel  rnortgiigc  upon  a  span  of  horses  in  u 
vife'e  furiii,  and  absconded,  1'he  mortgagee,  without  luakin; 
ind  for  thetn,  replevied  them  for  breach  of  the  condition  c 
gage.  Held,  that  the  mere  presence  of  the  horses  on  the  far 
make  the  wife  a  wrongdoer,  and  that  the  mortgagee  was  at 
d  to  present  his  claim  to  her,  to  be  recognised  or  rejected,  I 
lould  lawfully  subject  her  to  the  coats  of  a  suit:  Campl 
;^-en6«iiA,  S.  C.  Mich. 

replevin  brought  ag.-iinat  a  wife  upon  a  liability  incurred  b 
and,  who  had  abnconded,  testimony  of  what  the  husband  had 
done  was  inadmissible,  unless  the  acU  or  atatementa  had  bo 
presence  or  with  her  knowledge  :  Id. 

Surety.     See  IVorer. 

Trover. 

irety — Effect  of  Reeovery  in  Trover  on  Title  to  Good» — Joint 
>n — Damages. — The  relation  of  suretyship  is  based  on  the  co: 
I  the  parties :  Kenyan  v.  Woodruff,  S.  (J.  Mieh. 
recovery  for  conversion  terminates  the  right  to  reclaim  the 
■  converted :  Id. 

here  parties  are  jointly  guilty  of  oonTeision,  and  judgraem 
recovered  against  one  of  them  therefor,  the  injured  party,  bj 
ng  to  enforce  collection  against  him  under  that  judgmeDl,  i 
)k  to  him  alone  and  bars  himself  from  having  recourse  to  the 

deputy  sheriff  was  deceived  by  certain  persons  into  conv« 
!Tty  lor,  their  benefit.  Judgment  was  recovered  against  hie 
onversioD,  and  he,  in  turn,  sueing  them  in  tort  for  the  da 
d  him  by  their  fraud,  recovered  the  amouDt  of  the  judgmen 
d  against  himself.     This  was  held  a  proper  measure  of  damage 
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LosD  CoEB  we  believe  it  w&s  who  Baid,  "to  be  a  good  commoD 
ryer,  it  is  necessary  to  be  a  good  protbonotary."  Altbougb  the 
iveree  of  tbe  proposition  cannot  be  pronounced  equally  true,  yet 
m&j  confidently  be  asserted  tbat  to  the  successful  practice 
the  law  (understanding  "practice"  in  its  technical  sense  of 
ecting  the  machinery  of  justice,  rather  than  determining  its 
nctples),  other  things  being  equal,  tbe  good  prothonotary  will 
ire  a  great  advantage  over  bis  less  practically  instructed  rivals. 
Readiness  in  the  actual  practice  of  the  law  is,  as  a  rule,  among 
t  latest  acquisitions  of  the  thorough  student.  Of  two  young 
11  of  equal  advantages,  of  whom  one  is  put  to  a  systematic  course 
reading  for  three  years,  tbe  other  placed  in  the  office  of  a  lawyer 
large  miscellaneons  business  in  the  courts,  or  as  an  assistant  in 
)  prothonotary's  office,  where  the  greater  part  of  bis  time  will  bo 
cen  np  with  the  details  of  business,  the  more  capable  at  the  end 
the  three  years  to  conduct  the  routine  business  of  the  law,  will 
the  man  who  has  studied  least,  and  who  is  probably  least  ac- 
sinted  with  the  theory  and  principles  of  jurisprudence. 
Now,  to  put  thereat  student  as  nearly  as  possible  on  an  equality 
this  respect  with  the  man  who  learns  by  doing,  has  been  one  of 
I  difficnlt  problems  legal  educators  have  bad  to  deal  with. 
The  devotion  of  a  certain  portion  of  time  to  the  consideration 
Vol  XXIV.— 49  (MS) 
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)f  the  varions  causes  of  action,  on  a  plan  akin  to  tbat  of  the  1 
tfisi  Frius  writer?,  has  been  thought  by  many  to  afTord  the 
iiethod,  short  of  the  engrossing  attention  to  detaib,  of  acquirii 
^noirlcdge  of  what  is  called  Practice.  If  to  study  eo  conducted 
)e  added  participation  in  the  exercise  of  a  well-ordered  Moot  Ct 
ill  13  done  it  would  seem  which  can  be  done  to  make  the  stud* 
oractical  and  theoretical  knowledge  run  well  together.  The 
nill  be  made  to  blend  harmoniously,  if,  during  the  latter  part  of 
itudent'a  course,  or,  better  still,  after  the  course  of  study  is  i 
sleted,  he  gives  himself  heartily  to  the  drudgery  of  paper-dnii 
and  in  this  should  be  included  filling  up  of  writs,  orders,  dec 
ind  executions,  as  well  as  pleadings),  in  cases  which  are  n 
lending,  thus  forcing  upon  him  the  importance  of  accurac; 
letail,  which  only  the  consciousness  that  a  real  thing  is  being  ( 
tecurcs.  This  will  be  most  satisfactorily  accomplished  in  an  c 
n  which  a  well-estsblished  miscellaneous  business  is  coiidu< 
By  a  moderate  use  of  his  opportunities  for  observation,  the  yi 
nan  so  placed  will  soon  find  that  very  few  men  carry  all  the  re 
lite  knowledge  in  their  beads,  or  all  the  requisite  forms  on  thi 
)f  tlieir  tongues  or  at  their  fingers'  ends.  He  will  Foon  learn 
:hcprofessionalmanof  large  business,  and  also  the  Nisi  Priusju 
iiotb  of  whom  are  constantly  called  upon  at  the  shortest  notic 
pass  upon  all  sorts  of  questions,  involving  as  well  the  princi 
ipplicable  to  the  questions  in  hand  as  the  proper  mode  of  cnfor 
}r  defeating  them;  and  the  judge  of  the  higher  tribunal,  vl 
;alled  upon  to  review  the  action  of  the  lawyer,  and  the  view  of 
iction  taken  by  the  judge  of  the  inferior  court,  all  alike  feel 
itantly  the  need  of  instant  information  of  the  principles  snc 
^uaintance  with  the  precedents  applicable  to  such  caees.  Theg 
desideratum  for  the  lawyer,  or  the  judge  whose  time  is  fully  occu 
by  business  pressing  fur  instant  action,  is  a  work,  call  it  on  "[ 
tice"  or  what  you  will,  which  puts  all  the  views,  learning  and  m 
}f  action  of  his  predecessors  before  bim  in  a  manner  at  once  b 
comprehensive  and  intelligible,  so  that  the  disciplined  mind  may 
;Unce  determine  how  for  the  doubt  which  suggests  itself  has  1 
ilready  considered,  and  if  not,  what  guide  settled  principles  affon 
its  solution.  Such  a  treatise  will  be  equally  valuable  to  the  ini 
;ent  student.  A  number  of  legal  writers  have  tried  their  bam 
assayed  to  supply  this  want — some  in  a  wider,  some  in  a  narn 
Beld,  upon  whose  labors  time  has  set  different  estimates.    I 
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these  vorbs  are  well  known  to  the  profession,  and  they  have  all 
ir  uses.  As  a  general  rule  the  subjects  treated  are  not  handled 
m  attractive  vay,  and  so  the  works  fall  almost  exclusively  into 

c&tegory  of  reference  hooks,  and  from  their  great  accuracy  and 
rning,  command  great  attention,  if  not  implicit  obedience  from 

practitioner ;  while  to  the  student  they  are  frequently  found 
»  useless,  not  to  say  repulsive.  The  dry  bones  seem  as  if  they 
Id  have  no  connection  with  any  thing  which  ever  had  or  could 
e  had  life  and  action  in  it.  In  others,  the  topics  are  treated  in  a 
like  way,  and  with  enough  of  literary  art  to  make  then 
active  to  the  student.  Among  the  latter  doss  may  be  included 
very  valnable  work,  in  seten  volumes,  of  Conway  Robinson,  of 
bmond,  Virginia,  upon  which  have  literally  been  bestowed  the 
ihraiionea  viginti  annorum.  The  work  is  a  condensed  library, 
:h  more  complete  and  full  than  the  title-pages  to  the  respective 
imes,  now  numbering  seven,  would  lead  one  to  Buppose; 
rhe  first  volume,  entitled  "  The  Practice  of  Courts  of  Justice  in 
;1snd  and  the  United  States,"  appeared  in  1854,  and  was  con- 
ned witb  "  the  place  and  time  of  a  transaction  or  proceeding, 
iting  chiefly  of  the  conflict  of  laws,  and  the  Statute  of  Limito- 
is." 

?he  second  volume,  with  the  same  title,  appeared  in  1855,  and 
ited  "  of  the  subject-matter  of  personal  actions ;  in  other  words, 
he  right  of  action." 

?he third  volume  appeared  in  1858,  and  treated  of  "personal 
ons  with  respect  to  the  parties  who  may  sue  and  be  sued ;  the 
n  of  action ;  and  the  form  of  the  pleadings." 
Hie  fourth  volume  appeared  in  1860,  and  treated  of  "pleadings 
pergonal  actions,  particularly  of  declarations,  and  giving  forms 
reof." 

Oie  fifth  volume  appeared  in  1868,  and  treated  of  "  the  grounds 
1  form  of  defence  in  personal  actions." 

rhe  sixth  volume  appeared  in  1870,  the  title  being  changed  to 
'he  Principles   and  Practice  of  Courts  of  Justice  in  England 
1  the  United  States,"  and  treated  "further  as  to  the  grounds 
1  form  of  defence  in  personal  actions." 
I^e  seventh  volume  appeared  in  1874,  with  the  same  title  as 

sixth  volume,  and  treated  "  farther  in  personal  actions,  os 
the  grounds  and  form  of  defence,  and  the  answer  to  that  de- 
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There  is  room,  therefore,  for  several  additioD&l  volonies  in 
inaideratjon  of  real  actions,  and  the  defencejS  to  tbem,  wbic): 
te  life  of  the  author  is  spared,  will  probably  appear  in  the  fnt 

By  a  fire  which  occurred  in  Richmond  in  1865,  a  large  nun 
r  the  first  four  volumes  were  destroyed.  That  part  of  the  w 
icrefore,  is  not  readily  to  be  had.  Of  the  whole  work  it  ma; 
Jrly  said  that  it  contains  a  moss  of  accurately  digested  learn 
hicb  may  well  astonish  the  student  by  the  revelation  it  make 
,bor  necessarily  expended,  and  the  access  to  rare  material  n'. 

displays;  while  of  the  fifth, aixth  and  seventh  volumes,  trea 
'defences  in  personal  actions,  it  may  be  said,  in  the  wordi 
[r.  Robinson  himself,  in  the  preface  to  the  seventh  volume,  "i 
)nstitute,  independently  of  any  which  precede  tbem,  a  trei 
)mplete,  believed  to  be  more  complete  than  any  other  (as  to  i 
efences)  yet  published  on  either  aide  of  the  Atlantic." 

Id  a  letter  to  the  author  (printed  on  page  1096  of  the  sevi 
ilume),  from  the  lato  Sir  James  Shaw  WlLLES,  one  of  the  ju< 
r  the  Court  of  Common  Pleas,  dated  the  1st  day  of  January  H 
nd  speaking  of  the  first  volume  of  Robinson's  Practice,  he  si 

"  Having  devoted  some  of  the  Christmas  vacation  to  its  pen 
do  not  know  which  most  to  admire  and  wonder  at,  the  extrai 
ary  industry  with  which  you  have  collected  materials  from  sou 
>  numerous  and  so  widely  scattered,  even  to  the  citation  of 
lorities  still  damp  from  the  English  press ;  the  luminous  e 
ibition  in  so  condensed  a  form  of  the  leading  principles  of  t 
ons,  side  by  side  with  the  most  striking  instances  of  their  a] 
ition,  giving  to  a  subject,  generally  treated  so  as  to  be  repuli 
scientific  interest ;  or  the  singularly  felicitous  arrangement, 
ig  the  clue  at  once  to  every  part  of  the  subject,  and  every  [ 
itbin  its  scope." 

The  work  most  nearly  resembling  Mr.  Robinson's,  in  the  i 
rehensiveness  of  its  plan,  is  Cbitty's  General  Practice,  w 
inst  ever  remain  a  monument  of  the  industry  and  learning  o 
^compliehcd  author.  In  many  respects  it  is  not  as  complet 
le  production  of  Mr.  Robinson,  and  for  the  use  of  the  Amer 
iwyer  lacks  the  intimate  knowledge  of  the  turn  the  law  has  tt 
I  the  different  states,  constituting,  to  the  American,  so  mm 
ad,  valuable  a  feature  of  Mr.  Robinson's  book,  and  BUpplen 
Ig  "  the  great  amount  of  legal  information,  both  ancient 
lodem,  on  so  many  different  subjects,"  which  Sir  George  Hj 
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le  one  of  the  judges  of  the  Queen 's'Bencb,  in  a  letter  to  the 
thor,  declared  bo  reinarkable. 

The  "  homo  itniut  librt'  is  proverbially  a  dangerous  antagonist, 
d  BO  in  another  sense  he  may  prove  a  moBt  valuable  friend  and 
Iv.  One  test  to  vhich  the  writer  has  put  Mr.  Robinson's  work 
a  been  on  the  suggestion  of  any  difficulty  to  apply  to  hia  pages  for 
e  solution,  and  almost  invariably  the  work  has  answered  bis 
peal,  either  by  solving  the  difficulty  or  showing  him  that  the 
estion  iayet  an  open  one  among  the  learned,  and  introducing  him 
all  that  is  important  which  has  been  said  on  the  subject. 
To  the  advanced  stndent,  and  to  the  man  actively  engaged  in 
e  administration  of  the  law,  this  work  of  Mr.  Robinson's  seems 
ke  invaluable  ;  a  copy  of  it  in  many  country  towns,  where  well- 
lected  libraries  are  rare,  would  be  invaluable.  It  is  to  be  hoped 
e  learned  author  may  live  to  complete  that  which  has  evidently 
en  with  him  a  labor  of  love.  However  that  may  be,  in  what 
s  been  accomplished,  the  author  has  already  paid  handsomely 
J  debt  which  every  lawyer  is  said  to  owe  to  his  profession.  To 
it  profession  we  cordially  recommend  the  book. 

P.  P.  M. 


RECENT     AMERICAN     DECISIONS. 
Court  of  Appeal*  of  Kentucky. 


k  contract  tiBTing  for  iu  contiderMion  an  aerMineiit  to  auppreag  t  criminil 

[t  u  eqa&llj'  H>,  if  kny  part  of  ibe  consideration  w  tho  luppresiion  of  iho  pro- 

iQlion,  snil  whether  the  cootract  waa  induced  \>y  prominei  or  Ihreau  on  one  siilo 

the  other. 

Ii  i>  not  necMiarjr  that  the  promiao  ihonld  be  made  at  the  lame  time  as  tha  con- 

n\  It  ii  Bafficient  if  it  wu  made  prior  thereto,  and  waa  acted  upon  u  a  part 

iKe  coniidcratioT)  or  inducement. 

Nor  doei  it  make  an^  diflcTcnce  that  a  prosecntion  is  alreadj  commenced  and 

in  the  handa  and  under  the  control  of  the  Commonwealth's  officer,  if  tho  privaie 

>Maiior,  ai  coniideration  for  the  contract,  promiaea  to  abandon  hia  own  efloru 

thecoarTC  of  jnatice.     The  particular  intereat  of  the  parly  injured,  in  bringing 

I  oBiBnder  to  juxtice,  ii  one  of  tho  aecnritiea  of  the  public  in  the  enforcement 

the  laws,  and  an;  agreeiuent  \>j  which  thia  interest  is  turned  againal  tho  Com- 

'Dwealth  ii  roid. 

Thb  was  a  suit  in  equity,  brought  by  appellant  in  the  Bath  Cir- 

it  Court,  against  the  appellees,  Qeorge  Lane  and  T.  G.  Owings, 
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I  note  for  $3000,  ezecated  by  them  to  bim  September 
2,  which  recites  that  it  vaa  given  in  consideratioa  of  a 
b;  Lane  &  Srotbers  to  the  appellant  for  $8600,  from  « 
f  had  been  diacbarged  in  bankruptcy, 
le  also  sought  to  foreclose  a  mortgage  apon  sixtj-seyen  a 
r  acres  of  land,  given  by  Owings  to  secure  the  payment  ol 
e,  and  J.  A.  J.  Lee  having  purchased  the  land,  was  ma 
sndant. 

?be  defendants  answered  in  substance  that  George  Lane,  for 
and  brothers,  purchased  and  received  of  the  plaintiff  a  no 
mules,  for  which  a  note  was  executed  to  and  accepted  by 
t  afterward  the  plaintiff  came  to  the  said  George  and  expr 
le  uneasiness  as  to  the  sufficiency  of  the  note,  and  prevsil 
said  George  to  execute  to  him  a  mortgage  on  a  tract  of 
iecure  the  debt ;  that  about  March  1872,  tho  plaintiff  was 
1  of  the  grand  jury  of  Harrison  county,  and  induced  ssid  { 
y  to  &nd  and  present  an  indictment  against  said  Georg 
lining  the  mules  by  false  pretences ;  that  he  was  arrested, 
le  in  attendance  at  tho  Harrison  Circuit  Court  for  trial  oi 
rge,  "  the  plaintiff  proposed  and  agreed  to  and  with 
irge  that  if  he  would  pay  or  secure  to  him  $3000  he  i 
e  the  criminal  prosecution  aforesaid  dismissed,  and  tfai 
lid  not  appear  as  a  witness  against  him.  He  and  bis  wife 
prosecuting  witnesses,  and  the  defendants  say  in  consider 
t  the  plaintiff  would  procure  the  dismissal  of  said  proeeci 
bond  sued  on  was  executed,  and  the  plaintiff  did  thcreupc 
sideration  thereof,  abandon  the  prosecution  and  procure 
nissal.  The  mortgage  was  executed  by  defendant  Owiii| 
same  time  and  for  no  other  consideration." 
The  cause  subsequently  came  into  the  Bath  County  Con 
nroon  Fleas,  where  a  trial  was  bad,  which  resulted  in  a  j 
it  dismissing  the  petition,  and  this  appeal  is  prosecute 
srse  that  judgment. 

1.  Duval,  Neabitt  ^  QuJgell  and  Wm.  H.  Holt,  for  appel 

ipperton  ^  Reid  and  Reid  ^  Stone,  for  appellees. 

?be  opinion  of  the  court  was  delivered  by 

7oFER,  J. — It  is  an  old  and  well-settled  rule  of  the  common 

t  contracts  having  for  their  consideration  an  agreement  toi 
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crimiDal  prosecution  are  void,  becsuee  they  are  agunst  tlie  policy 
f  the  law,  which  will  not  permit  an  injury  to  the  public  to  be 
lade  tbe  subject  of  private  agreements  whereby  the  redress  of  the 
ublic  wrong  may  be  hindered  or  defeated.  And  it  is  equally 
ell  settled  that  if  any  part,  however  small,  of  the  entire  considera- 
oa  of  a  contract  be  vicious,  the  whole  contract  is  void. 

Every  citizen  is  under  an  obligation  to  the  public  to  abstain 
om  voluntarily  placing  himself  in  a  position  in  which  it  ie  to  his 
ecnniary  interest  to  suppress,  stifle  or  impede  a  public  prosecu- 
on.  "  The  Commonwealth  has  a  right  to  rely  upon  the  indivi- 
ual  who  has  received  special  injury  from  the  commission  of  a 
ublic  offence,  as  the  special  instrument  for  its  ascertainment  and 
iinishment  in  the  due  course  of  law." 

"  The  particular  interest  which  he  may  be  supposed  to  feel  in 
Hnging  the  offender  to  justice  is  one  of  the  securities  on  which 
le  public  relies,  and  has  a  right  to  rely,  for  the  enforcement  of 
le  laws  and  its  own  safety,  and  an  agreement  by  which  this  inte- 
nt is  turned  against  the  Commonwealth  is  in  violation  of  her 
ghts  and  policy:"  Gardner  v.  Maxey,  9  B.  Mon.  90;  Swan, 
c,  V.  Chandler  ^  Phillips,  8  Id  98. 

That  sach  is  the  law  was  conceded  in  the  argument,  but  it  was 
isiated  that  the  evidence  did  not  show  that  such  an  agreement  as 
Hit  set  forth  in  the  answer  was  made.  George  Lane  and  Owings 
3th  testified  directly  and  positively  that  an  agreement  in  sub- 
ance  the  same  aa  that  set  forth  in  the  answer  was  made.  This, 
jwever,  is  contradicted  by  the  appellant  and  two  other  persons 
resent  at  the  time  the  agreement  to  execute  the  note  and  mort- 
ige  was  finally  entered  into,  who  say  that  the  appellant  then 
istinctly  said  that  he  could  not  mako  any  arrangement  with  Lane 
J  which  he  would  agree  to  have  the  indictment  dismissed,  or  fail 
1  appear  as  a  witness  against  him  ;  that  the  case  was  in  the  bands 
r  the  Commonwealth,  and  would  have  to  be  disposed  of  by  the 
jurt ;  that  he  eould  in  no  way  control  the  prosecution,  and  would 
ot  undertake  to  do  bo. 

The  appellant  swore  that  he  did  not  speak  to  the  Common- 
ealth's  attorney  on  the  subject  of  dismissing  the  indictment,  and 
lie  attorney  swore  that  be  dismissed  it  because,  after  talking  with 
he  witnesses,  he  was  satisfied  be  could  not  make  out  a  case.  If 
bis  was  all  the  evidence  in  the  record  upon  the  subject,  we  should 
acline  to  the  opinion  that  the  agreement  set  forth  in  the  answer 
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s  not  established  l;  the  evidence ;  bat  there  are  other  importi 
Its  vhicb,  altheagh  they  do  not  prove  that  there  was  an  expr 
reement  made  at  the  time  the  note  and  mortgage  vere  giv 
ive  that  appellant  and  Lane  and  Owings  then  onderstood  th&t 
Dsecntion  would  be  abandoned  if  the  sum  of  (SOOO  was  seca 
the  appellant,  and  that  the  execution  of  these  securities  whb 
idition  on  which  he  would  not  only  refrain  from  a  vigor 
laecution  through  counsel  employed  by  him  for  that  porpi 
t  would  abandon  all  efforts  to  bring  Lane  to  trial. 
The  prosecution  was  called  September  16th  1872,  and  set  for  t 
the  18th  of  that  month,  and  attachments  were  awarded  aga: 
sent  witnesses  for  the  Commonwealth.  On  the  18th,  after 
le  was  called  for  trial,  the  appellant  and  his  counsel  employe< 
1  in  the  prosecution,  retired  with  Lane  >nd  Owings,  and  one 
}  Commonwealth's  witnesses,  to  a  consulting-room  in  the  co 
use,  and  there,  while  the  question  of  proceeding  with  the  trial 
Tore  the  court,  and  when,  for  aught  that  appears,  the  Cams 
alth  was  ready  to  proceed  with  the  trial,  the  appellant  entc 
a,  or  rather  renewed,  negotiations  with  Lane  for  securing  a  ] 
his  debt,  from  which,  according  to  the  recital  in  the  note  t 
'en,  Lano  had  been  discharged  in  bankruptcy.  Owings  pro' 
thout  contradiction  by  any  one,  that  during  this  interview 
pellant  desired  him  (Owings)  to  mortgage  his  land  to  secure 
m  of  $3000  ;  that  he  was  unwilling  to  do  so,  but  offered  to  j 
n  personal  security,  which  he  refused  to  accept ;  that  the  ap 
It  then  rose  from  his  seat  and  said  that  "that  was  the 
mned  proposition  he  intended  to  make ;  that  he  had  Bath  con 
)ncy  to  prosecute  George  Lane  with;"  and  thereupon  Owi 
Teed  to  execute  the  mortgage,  and  did  so. 
Appellant  agreed,  if  this  was  done,  to  discharge  the  attor 
hud  employed  to  aid  in  the  prosecution,  and  immediately  diil 
d  he  also  promised  that  if  Lane  was  brought  to  trial  on 
iictment  he  would  surrender  the  note  and  mortgage. 
Some  of  the  Commonwealth's  witnesses,  against  whom  atti 
snts  were  awarded  on  the  16th,  and  who  were  present  on 
ith,  returned  home  that  day,  and  no  further  action  seems  to  I 
en  taken  in  the  case  until  September  24th  1874,  when,  on  mo 
the  attorney  for  the  Commonwealth,  the  indictment  was 
issed. 
Owiugs's  deposition  was  taken  in  December  1873,  and  he  pre 
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t  prior  to  the  execution  of  the  note  and  mortgage,  the  appellant 
1  to  Lane  that,  for  (2500  in  cash,  or  $8000  on  time,  he  would 
[nis3  the  prosecution. 

Fbis  proposition,  he  says,  was  not  made  in  bis  presence,  bat 
ne  and  appellant  were  in  a  room  together  and  sent  fur  him,  anil 
)e]lant  then  told  him  what  proposition  he  had  made.  The 
)ellant  gave  his  deposition  in  March  1874,  bat  failed  to  con- 
diet  Owings's  statement.  After  the  date  of  the  note  and  mort- 
;e,  and  before  the  indictment  iras  dismissed,  appellant  wrote  to 
ne  as  follows : — 

'  I  think  I  am  full;  satisfied  that  you  are  co-operating  with 
ties  to  put  me  to  some  trooble  to  secure  the  money  on  the  note 
old  against  jou.     All  I  have  to  say  to  you  is  this :  I  was  taken 

by  several  persons  the  day  I  was  in  Owingsville,  and  an  effort 
de  to  get  from  me  something  to  commit  you  in  your  county. 
vaded  all  questions.  You  know  what  I  promised  you,  hut  that 
miae  depends  upon  your  action  in  this  matter.  If  anything  ia 
ten  hold  of  against  you  in  Bath  county  you  will  find  things 
ter  than  you  have  any  idea  of  at  this  time.  Everything  depends 
m,  not  what  you  can  do  to  refnte,  but  to  advance  this  matter  to 
nal  settlement." 

Fhese  facts  leave  no  room  to  doubt  that,  at  the  time  the  note  and 
rtgage  were  given,  it  was  understood  by  all  parties  present  that 

prosecution  would  end,  so  far  as  appellant  was  concerned,  as 
n  as  the  required  security  was  given,  and  it  is  equally  clear 
t  it  was  likewise  understood  ttiat,  unless  they  were  given,  the 
e  would  go  on  aa  far  aa  it  was  in  his  power  to  carry  it  on. 
EVhy  declare  that  he  had  mode  his  last  proposition,  and  that  he 
1  money  to  carry  on  the  prosecution,  if  he  did  not  mean  to  be 
lerstood  OS  intending  to  carry  it  on,  if  Ma  demand  was  not 
eded  to,  and  to  abandon  it  if  his  debt  was  secured  ? 
[f  he  had  made  no  promise,  express  or  implied,  to  abandon  the 
secution,  to  what  promise  did  he  refer  in  his  letter  ?  If  the 
ther  prosecotion  was  not  to  he  abandoned,  why  not  proceed  with 
Q  September  1872,  when,  as  far  as  appears,  the  Commonwealth 
)  ready  to  go  on  with  it? 

[Considerable  stress  is  lud  by  his  counsel  upon  the  declaration 
ived  to  have  been  made  by  the  appellant  at  the  interview,  which 
ulted  in  the  execution  of  the  note  and  mortgage,  that  he  could 
:  make  any  arrangement  by  which  he  would  undertake  to  have 
fttt.  XXIV.-so 
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the  indictment  dismissed,  and  that  He  would  not  full  or  refi 
testify  if  called  for  that  purpose ;  that  the  case  was  in  the 
of  the  CommoDwealth,  and  would  have  to  be  disposed  of  t 
court. 

If  this  evidence  stood  alone  in  the.  record  it  might  be  ei 
to  some  consideration,  but  when  viewed  in  conoection  wl: 
former  offer  to  dismiEs  the  indictment  for  $2500  ia  cash,  or  ■ 
on  time,  and  his  declaration  at  the  time  when  the  Degotiati< 
closed  that  he  had  made  his  last  proposition,  and  had  mo 
prosecute  Lane  with,  his  agreement  to  surrender  the  not 
mortgage  if  the  prosecution  went  on ;  the  fact  that  froi 
moment  it  seems  to  Lave  been  wholly  abandoned,  and  the  ref 
in  his  letter  to  Lane  to  the  promise  be  Lad  made,  and  his 
thrcut,  if  Lane  did  not  keep  the  promise  made  by  him,  we  ' 
regard  the  declaration  that  be  did  not  intend  to  bind  him: 
interfere  between  Lane  and ,  the  Commonwealth  as  furniahir 
evidence  whatever  that  he  did  not  make  the  promise  impu 
him  in  the  answer. 

It  is  not  necessary  that  the  promise  should  have  been  ni 
the  very  moment,  or  even  on  the  same  day,  of  the  execution 
writings ;  it  is  enough  if  it  appears  that  such  a  promise  was 
at  that  time  or  prior  thereto,  and  that  all  parties  acted  in  vi 
that  promise,  or  that  it  was  tbe  iaducement  which  operated 
tbe  minds  of  tbe  obligors. 

The  appellant  was  the  person  alleged  to  have  been  injm 
the  act  for  which  Lane  was  indicted,  and  the  public  had  a  ri 
rely  upon  tbe  interest  which  he  would  naturally  feel  in  bavin 
brought  to  punishment  indue  courseof  law, andhasarightt 
plain  of  a  contract,  tbe  direct  natural  effect  of  which  was  ti 
that  interest  against  the  Com  in  on  wealth.  Such  contrac 
highly  reprehensible  when  made  by  one  having  no  other  r< 
to  a  prosecution  than  that  of  being  the  person  injured  by  the 
offence,  but  when,  in  addition  to  being  tbe  party  specially  aggi 
he  is  also  connected  with  the  origin  of  the  prosecution  by  I 
been  a  member  of  the  grand  jury  by  which  the  indictmei 
found,  the  courts  sbuuldscan  the  transaction  with  jealous  vig 
in  order  to  avoid  being  made  the  instruments  of  oppression 
hands  of  those  who,  for  vengeance  or  profit,  may  seek  th 
public  prosecution  to  extort  money  to  which  they  are  not  1 
entitled,  or  for  the  recovery  of  wbicb  civil  process  affords  th 
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dj,  and  for  the  further  purpose  of  guarding  the  instrumen tali- 
provided  bjr  Itiw  for  the  detection  and  punisfameDt  of  crime 
corruption. 

I  citizen  can  be  put  upon  trial  for  an  infamous  crime,  except 
the  indictment  of  a  grand  jury.     This  has  been  thought  so 

hie  a  safeguard  to  individuals  as  to  deserve  a  place  in  the  Bill 
ghts  in  our  Constitution.  But  it  will  prove  a  snare  instead  of 
tectionifa  memberof  a  grand  jury,  conceiving  himaelf  to  have 
the  victim  of  a  felony,  may,  by  his  owq  testimony,  and,  if 
be,  his  own  vote  and  personal  influence  with  bis  fellow  grand 
"s,  procure  an  indictment  against  the  supposed  criminal,  and 
by  threats  of  a  vigorous  prosecution  if  his  private  grievance 
t  redressed,  and  promises  express  or  implied  that  be  will  for- 
if  they  are  complied  with,  obtain  an  enforcible  contract  for 
nn  indemnity. 

bere  a  person  injured  by  a  criminal  act  was  himself  a  member 
6  grand  jury  by  which  the  alleged  offender  was  indicted,  and 
ggrieved  person  enters  into  negotiations  with  the  accused  for 
wn  Indemnity  for  losses  resulting  from  the  criminal  act,  and 
rosecution  is  suddenly  abandoned,  especially  after  threats  that 

II  be  carried  on  vigorously  unless  indemnity  be  made,  it  will 
re  but  slight  evidence  to  satisfy  the  court,  not  only  that  there 
n  agreement  to  compound  the  offence,  but  that  the  prosecution 
et  on  foot  to  bring  the  accused  and  his  friends  to  terms. 

is  urged  by  some  of  appellant's  counsel  that  as  Lee  purchased 
ind  mortgaged  by  Owings,  subject  to  the  mortgage,  and  he  will 
'  much  the  gainer  if  the  appellant  fails  in  his  efforts  to  fore- 
,  while  Owings  and  Lane  will  gain  nothing,  this  ought  to  have 

weight  with  the  court  in  deciding  the  question. 

is  sufficient  to  say  on  this  point  that  the  rule  of  law  inhibiting 

contracts  was  not  made  for  the  benefit  of  the  obligors  in  the 

.1  contract.     They  stand  in  no  better  position  in  the  eyes  of 

iw  than  the  obligees. 

le  courts  will  not  enforce  such  contracts,  because  they  are 

.ed  at  the  safety  and  repose  of  society,  and  are  calculated  to 

I  the  guilty  from  punishment  and  leave  them  free  to  prey 

the  public.  If  money  is  paid  upon  such  a  contract,  the 
s  will  not  aid  in  recovering  it  back  ;  they  will  leave  both 
68  in  the  exact  posiition  in  which  they  have  placed  themselves, 
igh  we  differ  somewhat  from  the  learned  judge  below  in  oar 
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conclosion  from  the  facts,  his  judgment  is   right   and  i 
affirmed. 


The  foregoing  opinion  diicaaici  a 
qoestion  of  great  practical  importance, 
in  regard  to  which  we  fear  the  law  of 
ihi)  connti7  is  b;  no  mean*  op  to  ih« 
atandard  of  the  English  common  law, 
eitlier  in  principle  or  adminiatrelion. 
The  rule  in  the  English  cotirt*  is  rerj 
exiensiTeljr  discusied  in  HVli  v.  Abra. 
iami,  Law  Bep.  T  Q.  B.  S54,  in  regard 
to  the  right  of  an;  citiI  remedf,  and 
what  remedy,  the  party  nggriavod  by  a 
feloniona  act,  which  also  invoWea  an 
infraction  of  private  right,  may  demand 
in  a  court  of  justice. 

It  seems  to  hare  been  intimated  in 
some  of  the  early  English  cases,  that 
the  civil  remedy,  or  right  of  action,  is 
merged  in  the  felony :  H'igg'iia  v. 
Bulchtr,  Yelv.  89  ;  Dawka  T.  Couaieigh, 
Styles  346;  Bullbb,  J.,  in  Matttrt  v. 
JUiirVer,  *  Term  Rep.  320-332  ;  Cro,-ftj  v. 
Long,  13  East  4J9.  In  the  latter  case 
It  was  held  only  to  be  snspended  till  ihe 
defendant  was  conricted  oracqnilted  of 
Ihe  criminal  charge  wiihoal  connivance. 
But  later  cases  treat  [be  civil  right 
of  action  Bs  merely  snapended  until 
the  offender  shall  be  convicted  ;  Wd:ock 
T.  CemUailiKt,  S  Hnrlst.  &  Colt.  146  ; 
Gimxm  V.  WixxIfaU,  S  C.  &  P.  41  ; 
White  V.  Spittigue,  13  M,  It.  W.  603. 
And  the  role  does  not  apply  to  one  who 
waived  the  right  innocently. 

In  the  case  of  WdU  r.  Abrahams, 
npra,  it  is  agreed  by  all  the  judges, 
that,  although  the  felon  cannot  plead  his 
own  crime  either  in  bar  or  suspension 
Df  the  civil  remedy,  u  held  in  Luttrdl 
T.  Rrytull,  1  Mod.  382,  yet  that  if  the 
Tctony  appear  either  npon  the  declara- 
tion or  evidence,  it  is  competent  in  some 
proper  mode  to  stay  proceedings  in  the 
iHtiI  action,  until  the  felon  shall  be 
ranvicled.  Some  of  the  cases  go  the 
length  of  holding  that  in  such  case  it 
is  the  duty  of  the  court  to  interfere  ma 
iponte  and  stay  tbe  civil  action  :  Oinson 


V.  Wood/all,  lupra ;  WtOodc ».  ( 
fine,  mpra.  But  this  doctrine  b 
repudiated  :  Wkitt  r.  SptUigat, 
IfeUd  V.  Abrakawis,  npra.  1 
latter  case  distinctly  recognises 
of  law  that  the  civil  remedy 
pended  during  the  prosecution  fo 
and  cannot  be  pressed  until  thai  I 
terminated  either  by  convictian 
quittal  without  piaintiS's  conn 
Crosby  v.  Long,  tupra. 

has  ever  been  enforced  to  any  g 
tent,  if  at  all,  in  Ibis  country 
calfs  note  2  to  Higgins  v.  j 
Yelv.  S9.  But  the  rule  of  ibe  ( 
law,  that  all  contr&cU  for  Compo 
or  stifling  prosecutiona  for  felo 
illegal  and  .void,  ia  maintained 
tbe  falteat  extent.  The  compc 
of  felony  or  stifling  prosecution! 
for,  is  also  indictable  as  a  misilF 
in  moat  of  the  American  stales 
by  special  statnte  or  by  force  of  c 
lew.  It  baa  often  been  iniimi 
English  eases  that  this  rule  did  i 
tend  to  mere  misdemeanors,  ai 
partiei  interested  in  such  prose 
might  lawfully  compound  tbei 
mirthg  V.  Bird,  9  Moore  330  ;  i 
S5S  1  Drage  v.  Ibbeltens,  3  Es| 
Ellenbdrouoh,  Ch.  J.,  in  T- 
Laidfg,  9  East  49.  But  this 
conBned,  we  believe,  to  prosecati 
off^ncee  where  the  party  aggrii 
principally  concerned,  and  irhi 
compromise  is  effected  under  the 
of  the  coart,  by  virtue  of  the  ] 
alatnte  IS  Elii.,  c.  5,  s.  3. 
CMm  y.  BlanUm,  a  Wilson 
Smith's  h.  C.  4S9,  (ha  qneilic 
far  the  contract  for  stifling  c 
pounding  a  prosecution  for  | 
which  is  only  a  misdemeanor  i 
land,  and  teenritiei  given  in  I 
ance  of  euch  compromise,  may 
forced  in  lb<)  courts,  was   grea' 
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mi  it  WM  clearlf  held,  that  no  ■idaration  bat  the  compromlH  or  Bbmn- 

in  be  maJDCained  apoa  an;  inch  donment  of  tho  protecolion  a|;uD>t  ibo 

where  nnr  part  of  the  coniid-  defeodant,  and  wai  oiproail;  agreed  to 

u-iMi  rroin  inch  compromiie,  be  iDrrandered   if  tbe   defendant   were 

■king    no   diitinction    bctveen  brought  to  trial.     There  voald   Mem, 

ind    other   offencei    of  linilar  then,  to  be  no  ground  to  argae  that  the 

y.  contract  did  not  reit  oxclmiTelf  apon 

live   examined  the  facti  upon  the  abandonment  of  the  criminal  proio- 

le  court  deny  the  validity  of  the  ention,  which,  thoagh  not  for  a  felony, 
in  the  principal  can,  and  it     wai  an  olTenee  of  the  latne  public  eha- 

o  ni  the  decision  ii  baud  upon  racter  and  of  great  morkl  tarpitndo. 
Liifactory  grounda  ;  for  the  con-  I.  F.  E. 

!nii  to  hara  had  no  other  con- 
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^ying  of  l*XM  if  a  legislattre  function,  and  the  poHey  and  expediency 
I  well  M  iti  amonnt,  are  queatiotu  excluurely  for  that  department  of  the 

I  ii  no  abstract  legal  principle  by  which  to  determine  whether  a  um  it 
a  court  mnit  decide  it  aa  a  concttuion  of  fact  and  public  policy,  in  the 

inner  aa  the  legiilature.     Hence,  while  it  is  clearly  the  doty  of  a  court  to 

le  finally  what  ii  a  public  purpose,  it  will  only  decide  edvertely  to  the 

gt  of  the  legislature  in  a  clear  case. 

lurposo  ii  public,  it  makes  no  diiTerence  that  the  ftgent  by  whom  it  is  to  be 

}nt  is  a  priraie  individual  or  corporation. 

ailding  of  a  railroad  is  a  public  purpose ;  and  a  statute  anthoriiiug  a  town 

money  to  sa\  in  such  pnrpoee,  ereu  though  tlie  money  is  to  be  given  m  a 
and  not  a«  a  subscription  to  stock,  t«  not  uncotutilutional  as  a  taking 

te  property  for  a  private  use. 

s  was  a  bill  in  equity,  hj  certwn  tax-payers  in  Keene,  pray- 
aa  injunction  to  restrain  the  defendants  from  issuing  bonds, 
aid  of  the  construction  of  the  Manchester  and  Keene  Rail- 

n  pTirsuance  of  a  vote  of  the  city  conncils  to  that  end.     Tho 

re  stated  in  the  opinion. 

jtnt  ^  Chate  and  Hardy,  for  tbe  plaintiffs. 

■£,  Faulkner  and  Bumty  for  the  defendants. 

D,  J. — "Any  town  may,  by  a  two-thirds  vote,  raise,  by  tut 
a,  snch  sums  of  money  as  they  shall  deem  expedient,  not 
ing  five  per  cent,  of  the  valuation  thereof,  *  *  *  and  ap- 
ite  the  same  to  aid  in  the  constraction  of  any  railroad  in 
ite,  in  such  manner  as  tbey  shall  deem  proper :"  Gen.  Stats.* 
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ch.  34,  §  16.  In  accordance  with  the  provisions  of  this  sU 
the  inhabitants  of  the  city  of  Keene  have  voted  a  subaid;  equ 
three  per  cent,  of  their  last  property  valuation,  to  ud  in  the 
Etruction  of  that  part  of  the  Maacheeter  and  Keene  Bailroad  loi 
between  Greenfield  and  Keene.  This  sum,  atnonnting  to  upi 
of  8130,000,  is  called  a  "gratuifi/"  in  the  vote.  It  is,  in  (ac 
appropriation  of  that  amount,  to  he  raised  by  a  public  tax,  b 
purpose  of  building  a  railroad,  with  no  equivalent,  except  tb 
pect«d  benefits  to  be  derived  from  the  opening  of  such  rail 
The  plaintiffs,  who  are  citizens  and  large  tax-payers  Jn  E 
contend  that  the  legislature,  in  passing  the  act  quoted  above,  t 
cended  the  limits  of  their  constitutional  power;  that  the  i 
of  the  city  in  voting  the  gratuity  is  therefore  without  wa 
of  law,  and  they  ask  for  an  injunction  to  prevent  the  issuii 
bonds  or  the  levy  of  taxes  in  accordance  with  Baid  vote. 

The  question  we  are  thus  called  upon  to  consider  is  an  impo 
one,  not  only  in  its  legal  aspects,  but  in  its  practical  bearing 
the  rights  and  interests  of  these  parties,  as  well  oa  others 
similar  situation,  both  tax-payers  and  holders  of  municipal  1 
heretofore  issued  for  a  like  purpose  under  the  authority  of  th 
in  question. 

In  one  view,  the  duty  of  the  court  is  extremely  plain  and  sii 
in  another,  it  is  delicate  and  not  free  from  difficulty.  We 
not  to  inquire  into  the  policy  of  the  law  or  (if  the  purpose  I 
nitted  to  be  public)  whether  the  supposed  public  good  t 
attained  waa  sufficient  to  justify  the  legislature  in  conferring 
two-thirda  of  the  legal  voters  of  a  town  the  power  to  devote 
only  their  own  property,  but  that  of  the  unwilling  other  thii 
such  a  purpose.  All  mere  questions  of  expediency,  and  all 
tions  respecting  the  just  operation  of  the  law,  within  the  I 
prescribed  by  the  constitution,  were  settled  by  the  legislature 
it  waa  enacted.  The  court  have  only  to  place  the  statute  an 
constitution  side  by  side,  and  say  whether  there  is  such  a  co 
between  the  two  that  they  cannot  stand  together.  If,  upon 
examination,  there  appears  to  be  a  conflict,  and  if  the  conflict 
clear  and  palpable  as  to  leave  no  reasonable  doubt  that  the  lej 
ture  have  undertaken  to  do  what  they  were  prohibited  from  i 
by  the  constitution,  the  court  cannot  avoid  the  high,  though  u 
come,  duty  of  declaring  the  statute  inoperative,  because  the 
Btitution  and  not  the  Statute  is  the  paramount  law,  and  the  ' 
must  interpret  and  administer  alt  the  laws  alike. 
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learned  counsel  for  the  plaintifTa  bare  not  pointed  out  the 
lUr  part  or  clause  of  the  constitutioa  ifhicb  they  sa;  is  vio- 
ly  this  statute.  Their  position,  hovever,  is  that  the  act 
izes  the  taking  of  private  property  under  the  name  and 
if  taxation,  and  appropriating  it  to  a  uee  that  is  really  end 
ally  private ;  and  that  such  a  proceeding,  being  manifestly 
with  those  fundamental  principles  upon  which  the  right  of 
Lzen  to  be  secure  in  the  possession  and  enjoyment  of  his  pro- 
lepends,  is  in  violation  of  all  those  provisions  in  the  consti- 
established  to  guard  and  perpetuate  that  right. 
proposition  assumes  this  form :  The  legislature  are  forbidden 
constitution  to  exact  money  from  the  people  of  the  stats 
the  name  of  taxes  and  apply  it  to  a  private  purpose ;  this 

authorizes  the  act  thus  forbidden,  and  is  therefore  void. 
St  part  of  this  proposition  is  admitted  by  the  defendants, 
we  need  not  now  inquire  in  what  particular  provision  of  tho 
ition  the  inhibition  is  to  be  found.  Whether  it  rests  upon 
nmonly  received  meaning  and  definition  of  the  terms :  taxes, 
issessroents,  &c.,  used  in  the  constitution,  and  the  general 
ties  of  private  property  contained  in  the  Bill  of  Rights,  or 
r,  by  a  fair  construction  of  art.  5,  the  levying  of  all  taxes, 
pal  as  well  as  state,  is  limited  to  the  purposes  therein  named, 
r  the  public  service,  in  the  necessary  defence  and  support 
government  of  this  state,  and  the  protection  and  preserva- 

the  subjects  thereof,  is  at  present  immaterial,  inasmuch  as 
to  start  with  the  assumption  that  taxes  cannot  be  imposed 
borized  by  the   legisUture  for  any  other  than   a  public 

B. 

le  building  of  a  railroad  a  public  purpose  ?  The  legislature 
ndouhtedly  passtnl  their  judgment  on  that  question,  and  de- 
id  that  it  is.  It  is  not  to  be  denied  that  the  levying  of 
i  Specially  and  entirely  a  legislative  function,  and  the  court 
;  to  encroach  upon  the  province  of  a  co-ordinate  branch  of 
remment  in  the  exercise  of  that  power.  Where  is  the  line 
vides  the  province  of  the  court  from  that  of  the  legislature 
Met  of  this  sort  ?  The  court  is  to  expound  and  administer 
rs,  and  there  the  judicial  function  and  duty  ends.  How 
if  the  question,  whether  a  given  object  is  public,  lies  within 
ivince  of  the  law,  and  how  much  in  the  domain  of  political 
and  statesmanship?     When  the  judge  has  declared  all  the 
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iw  that  enters  into  the  problem,  how  much  is  still  left  for  t 
enninatioQ  of  the  legislature  ?  Admitting,  as  has,  iniieed 
3ore  than  intimated  iD  this  state  {dmcord  Railroad  v.  & 
7  N.  H,  67),  that  it  is  for  the  court  finally  to  determine  w 
be  use  is  public,  irhat  is  the  criterion— what  are  the  rules 
be  law  furniebes  to  the  court,  wherewith  to  eliminate  a  true  t 
3  the  inquiry  ?     In  what  respect  does  the  question  as  pre 

0  the  court,  differ  from  the  same  question  as  presented  to  tl 
ilature  ?  If  the  court  stop,  when  they  reach  the  borders  i 
ilative  ground,  how  far  can  they  proceed?  If  tbe  legk 
bould  take  the  property  of  A.,  or  tbe  property  of  all  the  tax- 

1  the  town  of  A.,  and  band  it  over  without  consideration,  « 
retence  of  any  public  obligation  or  duty  to  B.,  to  be  used  1 
1  buying  a  farm,  or  building  a  house,  or  setting  himself 
usiness,  the  case  would  be  so  clear,  that  the  common  sense  ol 
ne  would  at  once  say  the  limits  of  legislation  have  been 
tepped,  by  a  taking  of  private  property  and  devoting  it  to 
ate  use.  That  is  the  broad  ground  upon  which  such  cs 
lllen  V.  Jaif,  12  Am.  Law  Reg.  N.  S.  481,  s.  c.  60  Me. 
'jfiteell  V.  BoBton,lll  Mass.  454;  and  The  Ottizen't  Loan 
iation  v.  Topeka,  Sup.  Ct.  U.  S.,  were  decided.  And  yei 
ale  of  law  do  the  courts  find  to  aid  them  in  thus  revising  thi 
lent  of  the  legislature  ?  Is  it  not  clear  that  the  question  tbi 
pon  is  the  same  question  as  that  decided  by  the  legislatui 
bat  they  must  determine  it  in  the  same  way  the  legislatur 
one,  simply  by  the  exercise  of  reason  and  judgment? 

What  is  it  that  settles  the  character  of  a  given  purpose 
pect  of  its  being  public  or  otherwise  ?  It  has  been  said  that 
igialature  to  declare  a  use  public,  does  not  make  it  so  (17 
7),  and  the  same  may  certainly  be  said,  with  equal  truth  ol 
eclaration  by  the  court.  A  judicial  christening  can  no  mon 
be  nature  of  the  thing  itself  than  a  legislative  christening. 
ig  a  priori,  and  without  some  knowledge  of  the  wants  ol 
ind  when  organized  in  communities  and  states,  I  do  nol 
nderstand  how  it  could  be  predicated  of  any  use  that  it  is 
ublic:  DixotT,  C.  J.,  in  Whiting  v.  Sheboygan  Railway 
Im.  Law  Reg.  N.  S.  161. 

Of  light,  air,  water,  &c.,  the  common  bounties  of  provi 
t  might,  indeed,  be  said  beforehand  that  they  are  in  a  very 
ense  public ;  but  it  is  not  of  such  uses  that  we  are  8p« 
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lOut  knowledge  of  human  nature,  knowledge  derived  from  ex- 
;nco  and  observation  of  what  may  be  needful  for  the  comfort, 
being  and  prosperity  of  the  people  of  a  state  advanced  in 
ization,  and  knowledge  gained  in  the  same  way  as  to  what 
ssary  conditions  of  their  welfare  will  be  supplied  by  private 
rprisc,  and  what  will  go  unsuppHed  without  interference  hy 
state,  I  do  not  see  how  any  use  could  be  said  to  be  per  te 
Ic,  or  how  either  a  legislature  or  a  court  could  form  a  judg- 
;  that  wovld  not  be  founded  almost  wholly  upon  theory  and 
icture.  No  one  doubts  that  the  building  and  maintaining  of 
lommon^  highways  is  a  public  purpose.  Why  ?  Certainly  for 
ther  reason  than  that  they  furnish  facilities  for  travel,  the 
imission  of  intelligence  and  the  transportation  of  goods.  But 
should  the  state  take  this  matter  under  its  fostering  care, 
sing  upon  the  people  a  very  great  yearly  burden  in  the 
e  of  taxes  for  their  support,  any  more  than  many  others  that 
it  be  mentioned  of  equal  and  perhaps  greater  importance  to  its 
;ns? 

it  of  greater  concern  to  the  citizen  that  he  should  have  a 
to  travel  on  when  he  desires  to  visit  his  neighbor  in  the  next 
,  or  transport  the  products  of  bis  farm  or  bis  factory  to  market 
bring  back  the  commodities  for  which  they  may  be  exchanged, 
that  he  should  have  a  mill  to  grind  his  com,  a  tanner,  a  shoe- 
;r  and  a,  tailor  to  manufacture  his  raw  material  into  clothing 
ewith  his  body  may  he  covered?  Doubtless  highways  are  of 
t  public  benefit,  without  them  I  suppose  the  whole  state  would 
return  to  its  primal  condition  of  a  howling  wilderness,  Gt 
for  the  habitation  of  wild  beasts  and  savages.  How  would  it 
there  were  no  mills  for  the  manufacture  of  lumber,  no  joiners 
isons  to  build  houses,  no  manufacturers  of  cloth,  no  merchants 
adesmen  to  assist  in  the  exchange  of  commodities  ? 
lese  suppositions  may  appear  somewhat  fanciful,  but  they  illus- 
the  inquiry.  Why  is  the  building  of  roads  to  be  regarded  as  a 
ic  service,  white  many  other  things,  equally  necessary  for  the 
tiding  of  life,  the  security  of  property,  the  preservation  of 
ling,  morality  and  religion,  are  by  common  consent  regarded 
mate,  and  so  left  to  the  private  euterprize  of  the  cititenj 
answer  to  this  question  surely  is  not  found  in  any  abstract 
ciple  of  law.  It  is  essentially  a  conclusion  of  fact  and  publi< 
^y,  the  result  of  an  inquiry  into  the  individual  necessities  oi 
t.  XXIV.— 51 
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eveiy  member  of  the  community,  which  in  the  aggregate  sli 
character  and  nrgency  of  the  public  need,  and  the  likelihoi 
those  necessities  will  be  supplied  without  interference  fn 
state.  Obviously  it  bears  a  far  closer  resemblance  to  the 
tion  of  a  politician  than  the  application  of  a  legal  principl 
judge.  Should  it  be  found  by  experience  that  no  person 
state  would,  voluntarily  and  unaided,  establish  and  carry  i 
given  trade  or  calling,  universally  admitted  to  be  necessary 
upholding  of  life,  the  preservation  of  health,  the  diainteni 
decency,  order  and  civilization  among  the  people,  would  i 
carrying  on  of  such  necessary  trade  or  calling  thereupon  be 
public  purpose,  for  which  the  legislature  might  lawfully  in: 
tax  ?  Experience  shows  that  highways  would  not  be  built 
built,  would  not  be  located  in  the  right  places  with  refer 
convenient  transit  between  distant  points,  nor  kept  in  e 
repair,  bnt  for  the  control  assumed  over  the  whole  matter 
state ;  and  so  the  state  interferes  and  establishes  a,  systc 
imposes  an  enormous  burden  upon  the  people,  in  the  sb 
taxes,  compelling  them  to  supply  themselves  with  what  thi 
tainly  need,  but  need  no  more  than  they  need  shoes  or  brei 
nobody  ever  complained  that  the  interference  was  unauthor 
the  purpose  other  than  a  public  one. 

Enough  has  been  said  to  show  the  delicate  nature  of  th 
imposed  upon  the  court,  when  they  are  called  upon  to  rev 
judgment  of  the  legislature  in  a  matter  of  this  description, 
especially  delicate  for  two  reasons ;  first,  because  the  discre 
the  legislature  with  respect  to  the  whole  subject  of  levying 
is  so  very  large,  and  their  power  so  exclusive  that  it  is  not 
easy  to  say  when  the  limits  of  that  discretion  and  power  ha\ 
passed  ;  and  second,  because  the  rule  to  be  applied,  is  fur 
not  so  much  by  the  law  as  by  those  general  considerations  of 
policy  and  political  economy,  to  which  allusion  has  been 
I  do  not  deny  the  power  and  duty  of  the  court,  when 
rights  of  property  are  in  question,  to  settle  those  rights  ac( 
to  a  just  interpretation  of  the  constitution;  and  the  discha 
that  duty  may  involve  a  revision  of  the  judgment  of  the  legi 
upon  a  question  which,  like  this,  partakes  more  or  less  of  a  p 
character. 

But  before  the  court  can  reverse  the  judgmeot  of  the  legi 
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1  the  executive,  and  declare  a.  Btatute  levying  or  aittborizing  a 
:  to  be  inoperative  and  void,  a  very  clear  case  must  be  sbowo. 
After  the  legislature  and  the  executive  bare  both  decided  that 
;  purpose  for  which  a  tax  is  laid,  is  public,  nothing  short  of  a 
ral  certainty  that  a  mistake  has  been  made  can,  in  my  judg- 
Qt,  warrant  the  court  in  overruling  that  decision,  especially 
en  nothing  better  can  be  set  up  in  its  place  than  the  naked 
inion  of  the  court  as  to  the  character  of  the  use  proposed. 
Certainly  it  is  not  for  the  court  to  shrink  from  the  discharge 
B  constitutional  duty  ;  but  at  the  same  time  it  is  not  for  this 
inch  of  the  government  to  set  an  example  of  encroachment  upon 
!  province  of  others.  It  is  only  the  enunciation  of  a  rule,  that 
now  elementary  in  the  American  states,  to  say  that,  before  wo 
I  declare  this  law  unconstitutional  we  must  be  fully  satisfied, 
isfied  beyond  a  reasonable  doubt,  that  the  purpose  for  which  the 
:  is  authorized  is  private  and  not  public. 

I  have  spoken  incidentally  of  our  common  highways,  and  it  baa 
:u  said  that  their  purpose  is  to  furnish  to  the  public  facilities  for 
vel,  for  the  transmission  of  intelligence  and  the  carrying  of 
^ds.  Ko  one  will  contend  that  to  build  and  maintain  them 
lot  a  public  purpose.  Indeed  the  public  nature  of  this  use  is 
Tery  obvious  that  it  has  been  classed  among  those  said  to  be 
blic  per  te  (  Whiting  v.  Slteboygan  Railway  Co.,  aupra),  stand- 
l  in  need  of  no  credentials  from  the  court  to  entitle  it  to  legisla- 
e  recognition.  Wherein  does  the  use  of  a  railroad  differ  ?  What 
bhc  benefit  can  be  mentioned  that  comes  from  the  building  of  a 
Dmon  road,  which  does  not  come,  in  kind,  if  not  in  degree,  from 
I  building  of  a  railroad  ?  It  is  not  necessary  to  enlarge  upon 
i  benefits  of  either ;  they  are  doubtless  numerous  and  varied,  so 
merons  indeed,  so  interwoven  with  everything  that  distinguishes 
intelligent,  virtuous,  rich,  well  organized  and  well  governed 
te,  from  a  tribe  of  primitive  barbarians,  that  an  attempt  to  trace 
;m  all  would  be  little  less  than  an  attempt  to  search  out  the 
irces  of  our  civilization.  The  point  is  they  are  alike  in  kind, 
d  when  it  is  admitted  that  the  construction  of  one  class  of  roads, 
clearly,  beyond  all  possibility  of  doubt,  a  public  purpose,  I  can- 
t  conceive  upon  what  ground  it  is  to  be  said,  that  the  construc- 
n  of  the  other  class,  la  beyond  all  reasonable  doubt  a  private 
rpose. 
It  is  sud  that  railroad  corporations  are  private  ;  that  the  roads 
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are  built  and  run  for  private  gain ;  that  the  public  can  only 
the  benefits  offered  by  them,  upon  payment  of  a  toll,  and  tht 
the  purpose  ia  private.  The  short  and  conclusive  answer 
this,  in  my  mind,  is  that  the  character  of  the  agency  emp 
does  not  and  cannot  determine  the  nature  of  the  end  to  be  se 
To  say  of  a  railroad  corporation,  that  it  ia  a  private  corpoi 
and  therefore  the  conatruction  of  a  railroad  ia  a  private  pi 
Beems  to  me,  in  truth,  no  more  logical,  if  less  absurd,  than 
of  any  ofiicer  or  agent  of  the  state,  he  is  an  individual  with 
private  interests  and  private  associations  of  other  citizens, 
fore  the  purpose  of  his  office,  and  of  all  his  oOicial  acts,  ia  p 
The  argument  that  because  a  toll  is  granted,  therefore  the  p 
must  be  private,  carried  to  its  logical  results,  would  certaii 
clare  the  purpose  of  a  very  large  number  of  public  offices 
state  to  be  private  ;  among  them  the  secretary  of  state,  j 
of  the  peace  and  of  police  courts,  registers  of  probate,  regis 
deeds,  sheriffs,  clerks  of  the  courts,  town  clerks,  kc,  kc. 
purpose  is  public,  it  makes  no  difference  that  the  agent  by 
hand  it  is  to  be  attained  is  private,  nor,  if  the  purpose  were  j 
would  it  make  any  difference  that  a  public  agent  was  eroj 
The  question,  therefore,  whether  a  railroad  corporation  is 
regarded  as  public  or  private,  or  both,  that  is,  public  in  one 
and  private  in  another,  seems  to  me  quite  immaterial,  an 
the  decision  of  that  question  one  way  or  the  other  does  not  o 
the  inquiry  we  have  in  hand. 

It  has  been  admitted  by  some,  who  have  maintained  with  i\ 
ability  and  zeal  the  position  of  the  plaintiffs  in  this  case,  t 
state  might  legally  take  into  its  own  hands,  the  whole  ma 
rnilroads  within  its  limits — might  build,  equip,  operate  and 
them,  making  use  of  no  intermediate  agents  in  the  busine 
cause  in  that  case,  the  people  would  remain  owners  of  the  pi 
into  which  their  money  has  been  converted.  With  great  def 
it  seems  to  me,  this  is  a  concession  of  the  very  point  in  ( 
The  form  of  the  argument  aeeins  to  be  this:  the  atate 
levy  a  tax  for  a  private  purpose  (so  much  all  admit) ;  the  b 
of  a  railroad  is  a  private  purpose ;  but  the  state  may  nevci 
levy  a  tax  to  build  a  railroad,  provided,  the  tax  be  large 
to  carry  through  the  whole  enterprise  without  calling  in 
of  any  other  agency. 
'    Or  to  draw  from  the  same  premises,  the  conclusion  soagl 
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lisheil  here ;  the  state  cannot  Icvj  &  tax  for  a  private  purpose ; 
Ate  may  levy  a  tax  to  wholly  build,  equip  and  run  a  railroad ; 
fore,  the  building  of  a  railroad  la  a  private  purpose.  This 
not  bear  examination. 

loiher  argument  may  be  noticed  here.  It  has  been  aaid  by 
3  whose  decisions  ire  are  accustomed  to  regard  with  great 
ct,  that,  admitting  the  power  of  the  legislature  to  authorize 
i  and  cities  to  subscribe  for  stock  in  railroad  corporations  and 

bonds  or  levy  taxes  in  payment  thereof,  it  does  not  follow 
they  can  lawfully  authorize  the  direct  appropriution  of  the 
c  funds  to  aid  in  the  constructionof  a  railroad  where  no  stock 
:en;  because  in  that  event,  no  interest  or  ownership  results 
e  town  in  the  property  of  the  corporation,  and  no  voice  in 
control  or  management  of  its  affairs  is  secured.  I  do  not 
rstand  how  this  can  be  said  by  a  court  of  law.  Upon  what 
id  can  the  legislature  authorize  the  raising  of  a  tax  to 
for  stock  in  a  corporation  of  any  sort,  unless  the  purchase 
ch  stock  will  be  a  devotion  of  the  public  funds  to  a  public 
;e?     It  is  a  matter  of  common  knowledge  that  the  original 

in  railroad  corporations  often  becomes  worthless  or  nearly 
but  whether  such  a  result  is  to  be  apprehended  or  not 
s  no  difference,  as  fur  as  I  can  see,  with  the  argument.  If 
nd  in  view  is  private  and  not  public,  the  legislature  might  as 
lathorize  a  town  to  enter  into  copartnership  with  any  private 
n  in  the  prosecution  of  any  private  enterprise  or  business, 
iirnish  its  stipulated  proportion  of  the  capital  to  be  invested 
vying  a  tax,  as  to  authorize  it  to  purchase  such  stock,  even 
it  likely  to  advance  in  value  on  their  hands,  and  tbq  people 
be  gainers  by  the  operation.  Deny  that  the  end  ie  public, 
U  the  same  time  admit  that  a  tax  may  he  levied  for  the  pnr- 
!  of  the  stock,  and  the  Inevitable  conclusion  appears  to  be, 
towns  may  be  authorized  to  engage  in  the  private  and  perilous 
.ess  of  dealing  in  stocks,  and  so  apply  the  public  funds  to  a 
)se  as  remote  as  any  that  can  well  be  conceived  from  that 
iited  by  the  constitution,  to  say  nothing  of  the  fact  that  such 
tment  must  he  made  with  a  reasonable  assurance  that  the 
ly  will  be  lost.    Clearly,  one  or  the  other  of  these  propositions 

be  changed;  either  we  must  admit  that  the  end  in  view  is 
c,  or  deny  the  power  to  purchase  stocks  when  the  end  iu  view 
<te\j  a  private  one. 
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It  is  said  that  the  power  to  tax  involvea  the  power  to  det 
and  that  this  is  true  is  well  ehown  by  the  recent  example  of  iLc 
banks,  whose  existence  was  tennitiated  hj  a  tax  of  ten  per 
imposed  by  Congress  on  their  circulation.  But  how  doe 
strengthen  the  position  of  the  plaintiffs?  They  say  that 
■  legislature  have  the  constitutional  right  and  power  to  antho 
tax  of  three  per  cent,  to  aid  this  railroad,  they  have  the  coi 
tional  right  and  power  to  levy  a  tax  upon  all  the  property  i 
city  of  Keene  equal  to  the  full  value  of  such  property,  am 
that  to  the  same  road.  Suppose  this  be  granted,  what  d 
prove  08  to  the  object  for  which  the  tax  is  laid  ?  Is  it  not  e< 
true  that  they  might  authorize  a  tax  equal  to  the  full  value 
the  property  in  the  city  for  the  support  of  the  public  schoo 
publichighways,  or  any  other  object  of  a  confessedly  public  ni 
The  BQggestion  is  plainly  of  no  force  in  an  inquiry  as  to  the  ] 
of  the  purpose  for  which  a  tax  has  been  authorized  or  levii 
the  reason  that  the  supposed  power  of  destruction  is  a  nee 
incident  of  the  taxing  power,  and  follows  it,  whatever  be  the 
for  which  it  is  put  forth,  whether  public  and  legal,  or  prival 
illegal.  It  amounts  to  little  more,  in  the  present  case,  thi 
truism  that  any  governmental  power  may  be  abused  by  the 
in  whoso  hands  it  is  reposed. 

But,  if  the  question  on  which  this  case  must  turn  hai 
rightly  apprehended,  I  think  it  was  decided  more  than  thirty 
ago  in  the  case  of  The  Concord  Railroad  v,  QreeUy,  17  N. 
where  it  was  held  that  a  railroad  is  in  general  such  a  public 
affords  just  ground  for  the  taking  of  private  property,  and 
priating  it  to  that  use.  A  glance  at  the  yearly  legislation 
state  with  reference  to  the  taking  of  land  for  railroads  agaii 
owner's  consent  b  sufficient,  without  looking  elsewhere,  to 
that  for  several  years  before  the  case  of  Concord  liailri 
Grettlry  arose,  much  doubt  was  felt  by  the  legislature  Bi 
people  at  large,  aa  to  the  existence  pi  such  a  right ;  and  a 
disposition  is  manifest  to  deny  its  exercise.  The  first  chart 
railroad  corporations,  granted  the  right  to  lay  out  their  roa 
necessarily  to  take  land  for  that  purpose..  See  Private  h 
1835,  pp.  201. 212,  223,  264 ;  Private  Acts  of  June  session 
p.  841 ;  Private  Acts  of  1837,  p.  336  ;  Private  Acta  of  18i 
456,  470.  At  the  June  session  of  1836,  a  general  law  was  j 
entitled,  an  act  to  provide  a  more  cheap  and  expeditions 
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if  Asgesging  damagea  for  land  or  materia'lB  taken  bj  railroad  cor- 
untions,  which  unequivocally  recognises  the  existence  and  validity 
f  the  right  th>is  conferred  by  the  charters:  Public  Acts,  June 
e^ion  18uG,  p.  299.  This  net  was  repeated  at  the  November 
eesioQ  of  the  same  year,  and  an  act  substituted  in  place  of  it 
overing  the  same  general  ground,  but  more  comprehensive  and 
pecjfic  in  its  details,  providing  for  an  assessment  of  damages  by 
ury  ia  case  the  parties  were  not  content  with  the  award  of  the 
)iamittee,  &c.  :  Public  Laws,  November  session  1836,  p.  248. 
.pproved  January  13tb  1837.  It  is  noticeable  also  that  at  the 
lorember  session  1836,  an  act  was  passed  (approved  January 
4th  1837),  authorizing  the  town  of  Concord  to  purchase  and  hold 
ock  in  the  Concord  Railroad  corporation  to  an  amount  not  ex- 
uding $30,000;   Public  Acts,  November  session  1836,  p.  316. 

But  before  1840,  for  reasons  that  are  well  known,  but  need  not 
!  stated  here,  the  public  mind  became  somewhat  agitated  upon 
e  general  subject  of  the  legal  relutions  borne  by  railroad  cor- 
irntions  to  the  people  and  government  of  the  state,  and  the  rights 
id  duties  of  such  corporations,  and  the  power  of  the  legislature 

appropriate  private  property  to  their  use,  without  the  owner's 
nsent  We  accordingly  find  that  at  the  June  session  of  that  year, 
I  act  of  a  somewhat  sweeping  character  was  passed,  whereby  the 
Cts  of  June  1836  and  January  1837,  in  reference  to  the  assess- 
ent  of  damages,  and  the  act  authorizing  Concord  to  purchase 
id  hold  stock  in  the  Concord  Kailroad,  were  all  expressly  repealed, 
d  it  was  further  enacted,  "  that  from  and  after  the  passage  of 
is  act,  it  shall  not  be  lawful  fur  any  corporation  to  take,  use  or 
cnpy  any  lands,  without  the  consent  of  the  owner  thereof,  unless 
e  construction  of  the  work  contemplated  in  the  act  of  incorpora* 
m  shall  have  been  commenced  prior  to  the  passsage  of  this  act :" 
iwB  of  June  session  1840,  ch.  498,  p.  438.  At  the  November 
ision  of  the  same  year,  another  act  was  passed  which,  whether 
lied  forth  by  actual  grievances  or  not,  shows  in  a  striking  light 
e  state  of  public  sentiment  and  the  temper  of  the  legislature. 

was  enacted  "  that  from  and  after  the  15th  day  of  March  a.  d. 
141,  it  shall  be  lawful  for  the  owner  or  owners  of  any  land  taken 

any  railroad  corporation,  in  the  construction  of  tbeir  railroad, 
len  such  landowner  shall  not  have  been  fully  compensated  for 
e  same  on  or  before  the  15th  day  of  March  1841,  to  remove  the 
iU  from  said  railroad,  fence  up  the  land,  and  take  and  retain 
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possesBioQ  of  the  same  until  entire  satisfactioa  is  made  to  the  o 
or  owners  of  the  land  thus  taken:"  Laws  of  November  ee 
1840,  p.  504.  This  latter  act  was  repealed  by  the  Revised 
tutca  which  went  into  effect  March  Ist  1843,  but  the  provisic 
the  former,  that  no  railroad  corporation  shall  tj.ke  any  lan< 
the  use  of  said  corporation  without  the  coisent  of  the  owner  tht 
was  retained  and  appears  as  sect.  I  of  ch.  142,  B.  S.  Ti 
remained  in  this  position  until  1844,  when  an  act  was  passet 
titled  "An  Act  to  render  railroad  corporations  public  in  ce 
cases,  and  constituting  a  board  of  railroad  commissioners :"  ' 
of  November  session  1844,  ch.  128.  Section  8th  of  this  act 
taina  an  elaborate  provision  for  a  lease  nndcr  the  seal  of  the  i 
signed  by  the  governor  and  certi6ed  by  the  secretary  of  ( 
whereby  the  right  to  construct  a  railroad  over  the  route  pro] 
should  be  granted  and  guaranteed  to  the  corporation  for  a 
not  leas  thai  one  hundred,  nor  moro  than  two  hundred  yean 
the  ptiblif  use  and  benefit,  with  the  right  of  user  in  the  Ban 
pass  and  repass  with  their  locomotives,  cars  and  vehicles  of  t 
portation  thereon,  &c. — a  device  for  finding  the  way  out 
dilemma,  which  would  not  do  discredit  to  the  ingenious  invei 
of  many  of  the  legal  fictions  with  which  the  common  law 
abounds. 

Tbo  nent  year  (1845)  came  the  case  of  Concord  Railrot 
Greeley,  where  the  constitutional  power  of  the  legislature  to 
thorizo  the  taking  of  private  property  for  such  a  use  was  sti 
ously  denied.  It  is  obvious,  even  without  going  outside  the  st: 
just  referred  to  fur  evidence,  that  this  was  a  question  which 
seriously  engaged  the  public  mind,  and  one  upon  which  opii 
greatly  differed.  Under  these  circumstances  it  was  natural 
the  case  should  receive  a  careful  examination  by  the  court ;  i 
think  it  may  justly  be  siiid  that  the  opinion  by  Mr.  Justice 
CHRIST  is  among  the  most  valuable  to  be  found  upon  the  gei 
subject  of  which  it  treats.  He  says :  "  The  constitution  of 
state  is  not  so  much  u  constitution  delegating  power,  as  a  com 
tion  regulating  and  restraining  power.  All  power  in  the  la 
terms  applicable  to  such  a  subject,  is  conferred  by  the  pe 
through  the  constitution,  upon  the  general  court,  subject  to  the 
dition  in  its  exercise,  that  it  shall  pass  no  laws  repugnant  ta 
limitations  and  restrictions  in  the  constitution."  He  consider 
objection  that  the  power  of  eminent  domain  cannot  be  exer< 
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:cept  torongb  tho  medium  of  a  public  corporation,  and  eaye  the 
lestion  involved  is  not  vbut  is  a  public,  and  what  is  a  private 
rporation,  but  wbether  this  corporation  be  one  that  may  bold  tbe 
nd  of  an  individual  for  tbe  public  use. 

In  considering  the  great  question  in  the  case,  nnmely,  whether 
e  proposed  use  was  public,  be  Bays:  "It  is  suSicient  for  this 
casion  to  say,  that  the  use  of  a  thing  may  he  considered  public, 
far  as  to  justify  the  exertion  of  the  legislative  prerogative  in 
lestion,  if  it  be  devoted  to  tbe  object  of  satisfying  a  reasonable 
Trading  public  demand,  for  tho  facilities  for  travel,  for  trans- 
ission  of  intelligence  and  of  commodities,  not  extraordinary  as 
mparcd  with  those  enjoyed  by  communities  of  like  pursuits, 
ich  objects  rank  themselves  in  fact  among  tho  first  duties  of  a 
ivernment  from  the  moment  that  it  has  secured  itself  against 
reign  aggression  and  established  tranquillity  within  its  own  bor- 
irs.  Without  these  the  citizen  pines  in  seclusion.  Tbe  bounties 
nature  and  the  fruits  of  his  labor  which  commerce  would  trans- 
ate  into  wealth  are  wasted,  and  he  provides  himself  with  diffi- 
ilty,  if  at  all,  with  those  things  which  embellish  home  and  render 
1  appropriate  enjoyments  possible."  I  am  not  aware  that  the 
andness  of  this  opinion  has  been  questioned;  certainly  it  has 
'en  acquiesced  in  and  acted  upon  by  the  legislature  and  the 
■ople,  as  tho  undoubted  law  of  the  state  ever  since  it  was  rendered. 
lie  legislature  baa  again  and  again,  in  a  variety  of  forms,  directly 
id  indirectly,  declared  the  use  to  be  public,  and  has  jealously 
larded  against  tho  possibility  of  an  inference  that  the  right  thus 
talie  land,  could  be  derived  from  any  other  source  than  the 
preme  law-making  power  of  the  state. 

Railroads  are  declared  to  be  designed  for  tbe  public  accommo- 
ttion,  like  other  highways,  and  therefore  to  be  public;  and  it  is 
id  that  being  public  highways,  they  can  be  laid  out,  built,  main- 
ined  and  put  in  operation  only  by  virtue  of  grants  of  tbe  legisla- 
re  or  of  authority  derived  from  them.  They  are  required,  in 
[Qes  of  war,  insurrection  or  invasion,  to  transport  soldiers,  muni- 
jns  of  war  and  other  property  of  the  state,  as  well  as  soldiers, 
unitions  of  war  and  other  property  of  the  United  States,  and  the 
ails  of  tho  United  States,  at  such  rates  as  the  governor  and 
mncil  shall  impose,  if  the  parties  do  not  agree.  They  are  for- 
idden  to  discontinue  their  roads  and  required  to  keep  them  in 
Kid  repair,  and  discharge  their  duties  in  carrying  passengers  and 
VtL.  XXIV.-  S2 
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reight  agreeably  to  their  proper  object  and  purpose:  Gen.  Si 
ihs.  145, 146.    Bcaides,  their  charters  are  always  carefally  gua 

0  prevent  aa  inference  that  they  are  not  the  creatures  of  the  s 
charged  w  th  public  functions  and  subject  to  legislative  coi 
Jndoubtedly  a  k'gislative  declaration  that  a  given  use  is  p 
lannot  be  regarded  as  conclusive  to  all  intents  vithout  denyioj 
lower  of  the  court  to  interpret  the  constitution ;  nevertheless, 
rue  that  the  creator  of  a  thing  may  generally  iropode  upoj 
vork  of  his  own  bands  such  qualities  and  characteristics  i 
ibooses,  and  when  we  see  that  the  legislature,  in  establishing 
oad  corporations,  has  always  been  so  careful,  not  only  to  hi 
ipon  them  attributes  and  powers  consistent  with  no  other 
han  that  their  purpose  is  public,  but  to  lay  upon  them  also  o1 
ions  and  duties  which  would  be  clearly  unjust  and  arbitra 
my  other  view ;  and  when,  in  addition  to  this,  we  find  the  sts 
ull  of  declarations  that  the  use  is  a  puhlto  use,  it  would  seem 
lothing  which  falls  much  short  of  absolute  demonstration  i 
varrant  the  court  in  holding  that  the  use  is  after  all  private. 

Thus  far,  indeed,  tbo  cases  all  agree.  It  is  nowhere  contf 
ind  is  not  contended  by  the  pluintilTs  that  a  railroad  is  not  a  f 
ise  in  such  sense  that  i^iid,  the  private  property  of  indivic 
jiay  be  taken  for  its  construction.  But  a  strenuous  effort  has 
made  to  distinguish  between  tho  nature  of  a  public  use  that 
rants  the  exercise  of  the  power  of  eminent  domain,  and  that  \ 
warrants  the  exercise  of  the  taxing  power  in  its  behalf.  Of  C 
he  use  which  warrants  the  taking  of  land  for  a  roadbed  mi 
)ublic,  otherwise  every  charter  granting  that  right  and  < 
;ener&J  law  recognising  its  existence  and  regulating  the  mod 
ts  exercise  has  been  nothing  less  than  an  arbitrary  and  dei 
ncerference  by  the  legislature  with  private  rights  of  propei 
lagrant  violation  of  art.  12  of  the  Bill  of  Rights,  as  well  ai 
itbcr   provisions  of  the   constitution,  whereby  those   lighti 

1  ecu red. 

The  argument,  then,  admits  that  the  use  is  public,  but  '. 
hat  it  is  nut  sufficiently  public,  or  is  not  public  in  the  parti 
«ay  to  bring  it  within  the  category  of  objects  for  which  taxes 
>e  imposed;  either  in  degree  or  kind  the  public  quality  wbii 
onfessedly  possesses  falls  short  of  that  required  by  the  cow 
ion  to  justify  an  exercise  of  the  taxing  power.  It  is  incum 
m  those  who  undertake  to  maintain  this  distinctioa  to  poiut 
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ly  the  differences  on  vhich  it  reBts.    An  assertion  tliat  it 

is  not  enough,  nor  is  the  argument  advanced  bv  <i  repcti 
ich  asBertion,  even  though  made  in  confident  and  empt 
9.  What  is  the  rule  wherewith  we  arc  to  determine  nh 
1  public  use  ia  of  a  character  to  warrant  the  exercise  of 
T  and  not  the  other  ?  What  ia  the  principle  to  be  appi 
ne  will  contend  that  the  power  of  eminent  domain,  nnd 
ig  power,  though  similar,  are  in  all  respects  identical,  bu 
•.  that  neither  can  be  exercised  except  for  a  public 
;h  is  the  higher  power,  or,  in  other  words,  which  requires 
;er  public  exigency  to  cull  it  forth  ?  What  is  the  natun 
:  objects  which  lie  on  one  side  of  the  line,  and  what  of  t 

tbo  other  side  ?  Where  is  the  line  to  ho  drawn  and  whal 
reasons  that  determine  its  location?  These  are  some  of 
:ions  not  to  be  evaded,  or  met  with  much  speech  and  inger 
cination,  but  to  be  answered  fairly  and  clearly,  before  a  t 
lay  that  the  legislature  have  beyond  all  reasonable  doubt  ti 
ed  their  constitutional  powers  in  declaring  that  a  use  w 

such  character,  that  is,  public  in  such  sense  that  private 
'  may  be  taken  and  appropriated  in  its  behalf,  is  also  a  pi 
a  such  sense  that  tuxes  may  be  levied  in  its  behalf. 

those  caaes  to  which  we  have  been  referred  by  plaintiffs'  c 
rbere  an  attempt  to  do  this  is  made,  it  docs  appear  to  mi 
re  has  been  rendered  only  more  conspicuous  by  the  emi 
:y  of  those  who  have  undertaken  the  task ;  and  after  a 
ul  examination  of  those  cases,  if  we  vere  to  hold  that  a 
,  being  a  public  use  for  which  the  land  of  individuals  ma 
1  against  the  owner's  consent,  is  not  a  public  purpose  for  v 
)  may  be  imposed,  I  should  be  utterly  at  loss  what  s 
>n  to  give  for  the  distinction,  or  in  what  terms  to  frame  a 
ovem  the  future  action  of  the  legislature  in  cases  of  a 
rip  t  ion. 

nless  the  court  are  to  stand  between  the  people  and 
esentatives,  and  declare  when  the  latter  have  misjudg* 
'  deliberations,  and  set  up  limits  to  the  legislative  powe 
general  court  not  found  in  the  organic  law  of  ihe  state, 
■  to  my  mind  that  this  low  cannot  be  annulled  by  a  jm 
snce  or  decree. 

uiXH  and  R^KD,  JJ.,  delivered  opinions  in  concurrence. 


412  MUTUAL  BENEFIT  LIFE  INS.  CO.  r.  TI8DALB. 

/Supreme  Court  of  the  United  Stofet. 
MUTUAL  BENEFIT  LIFE  INSURANCE  CO.  r.  IIATTIB  B.  TISD. 

In  a  niit  b;  an  executor  or  ■dminiatrntor,  the  leltcn  tcstamenlary  are  idmi 
in  eritleni^  nnd  itru  conctusiTC  of  his  right  to  lan. 

UuL  in  an  Hction  bciween  sirftatren,  iucb  letters  ktb  not  adroUiible  u  tii 
o!  the  ileath  of  the  decedent. 

In  an  nution  by  ■  wiTe  npnn  R  policy  oF  intamnce  on  the  husband's  life  i 
fiiTor,  Iciten  of  administraiion  to  her  upon  his  eiMte  are  not  evidence  of  lb 
band'*  death. 

In  error  to  the  Circuit  Court  of  the  United  States  ibr  the 
trict  of  Iowa. 

This  action  was  brought  upon  a  policy  of  insurance,  issm 
Mra.  Tisdale  upon  the  life  of  her  husband.  Evidence  was  j 
tending  to  show  the  death  of  Mr.  Tisdale  on  the  24th  of  Septt 
1866.  This  evidence  consisted  chieSy  in  the  sudden  and  n 
rious  disappearance  of  Mr.  Tisdale,  under  circumstances  mi 
probable  his  death  by  violence.  Evidence  was  given  by  th 
fendant  tending  to  show  that  he  had  been  seen  alive  Bome  m 
after  the  date  of  his  supposed  death. 

To  sustain  her  case  the  ptaintifF  offered  in  evidence  lettt 
administration  upon  the  estate  of  her  husband,  issued  to  h< 
the  county  court  of  Dubuque  county,  Iowa.  The  defendnr 
jected  to  the  admission  of  this  evidence.  The  objection  was 
ruled  and  the  letters  were  read  in  evidence,  to  which  the  dt-fe 
excepted. 

In  the  charge  of  the  judge,  he  said :  "  The  real  questi 
ivhether  Edgar  Tisdale  was  dead  at  the  time  of  issuing  the  1 
of  administration.  It  is  incumbent  on  the  plaintiff  to  provi 
fact.  She  has  shown  as  evidence  of  that  fact  letters  of  adaiir 
tion  issued  to  her  as  administratrix  by  the  probate  judge, 
the  duty  of  the  court  to  instruct  you  that  this  makes  a  primd 
case  for  the  plaintiff,  and  chunges  the  burden  of  proof  froi 
plaintiff  to  the  defendant.  *  *  *  Without  contradictory  evii 
these  (the  letters  of  administration)  give  the  plaintiff  the  ri: 
recover."     To  the  charge  in  this  respect  the  defendant  exce] 

The  opinion  of  the  court  was  delivered  by 

IluKT,  J. — In  an  action  brought,  not  as  administrator,  1 
an  individual  character,  to  recover  an  individual  debt,  whei 
right  of  action  depends  upon  the  death  of  a  third  party,  to  n 
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insurance  upon  his  life,  do  letters  of  administriitioti  upon  the  estate 
of  such  person,  issued  by  tlie  proper  probnte  court,  afford  legal 
evMence  of  his  death?  This  is  the  question  vre  are  called  upon 
to  decide.  It  is  presented  sbarply,  and  is  the  only  qaeation  in 
the  case. 

The  authority  in  favor  of  the  admission  of  the  letters  as  evidence 
of  the  death  of  the  party,  in  a  suit  between  strangers,  is  a  genenil 
stotement  to  that  effect  in  1  Greenl.  Evid.,  §  550.  The  cases  cited 
by  the  writer  in  snpport  of  the  proposition  are  Tliompton  v.  Don- 
aUhon,  3  Eep.  64 ;  French  v.  French,  Dickens  268 ;  Ramhlin'» 
Cate,  3  Bob.  La.  Rep.  130 ;  Jefferg  v.  BadcHff,  10  N.  H.  245.  In 
the  case  first  cited  the  authority  does  not  support  Mr.  Greenleaf's 
statement.  It  vas  held  that  the  letters  did  not  afford  sufficient 
proof  of  death,  and,  no  further  evidence  being  given,  the  verdict 
vas  against  the  claimant.  In  French  v.  French  the  court  held  in 
terms  against  the  theory  that  the  letters  were  evidence  of  death, 
"  bat  under  all  the  circumstances  admitted  the  probate  as  evidence 
of  death."  This  case  was  that  of  a  bill  filed  by  an  heir  against 
one  in  possession  of  the  estate,  and  in  that  case  Mr.  Greenleaf 
hardly  contends  that  the  letters  are  evidence  of  death.  In  Titdale 
V.  Con.  Life  Ins.  Co.,  26  Iowa  177,  and  in  the  same  case  in  2S 
loKa  12,  cited  by  the  defendant  in  error,  the  law  was  held  aa 
claimed  by  her.  The  other  cases  cited  by  the  defendant  in  error, 
including  Samhiin't  Cate,  are  those  where  the  administrator  or 
executor  was  a  party  to  the  suit  in  his  representative  capacity,  in 
relation  to  which  a  different  rule  prevails. 

In  the  New  Hampshire  case  above  cited  there  was  evidence  to 
sustain  the  ruling  independently  of  the  letters,  and  the  case  con- 
cedes that  the  law  is  otherwise  in  England,  and  bases  itself  npon 
the  peculiar  organization  of  the  courts  of  that  state. 

On  the  other  hand,  the  text-writers — Phillips  on  Evidence,  vol.  2, 
p.  93,  m,  cd.  1868;  Tamlyn,  48  Law  Library  154,  referring  to 
Moon*  V.  Deg  Bamalleg  ;  Uubback  on  Succession,  51  Law  Library 
162 — concur  against  the  rule  laid  down  by  Mr.  Greenleaf. 

In  Moong  T.  Deg  Bamalleg,  1  Russell  307,  it  woa  held  that  let- 
ters of  administration  were  not  primd  facie  evidence  of  death,  and 
the  defect  was  supplied  by  other  evidence.  Lord  Eldon  says,  in 
Clayton  V.  Graham,  10  Ves.  288,  that  it  is  the  cotistant  practice 
to  require  proof  of  death,  and  that  probate  is  not  sufficient.  In 
ttach  V.  Leach,  8  Jar.  211,  Sir  Khiqht  Bedcb  refused  to  order 
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pajrment  of  money  upon  letters  alone,  bat  required  othei 
ce.  In  Blackham't  Cane,  1  Salk.  290,  it  was  held  tha: 
tence  of  the  spiritual  court  in  granting  lettr.-s  is  not  evic 
n  any  collateral  matter  which  would  hare  prevented  the  w 
the  letters. 

n  speaking  of  judgments  in  rem,  and  where  the  judgment 
evidence  against  one  not  a  party  or  privy  to  it,  Mr.  Si 
s:  "This  class  comprehends  cases  relating  to  marriage 
tardy  where  the  Ordinary  has  certified  sentences  relatii 
■riage  and  testamentary  matters  in  the  spiritual  court 
rkie  on  Evid.  372,  m.  What  is  meant  by  this  is  explain 
ibseqnent  place,  where  he  says  :  "  The  grant  of  a  probi 
spiritual  court  is  conclusive  evidence  against  all  as  to  the 
personalty,  and  to  all  rights  incident  to  the  character  i 
2utor  or  administrator;"  p.  374,  m.  He  cites  in  suppc 
statement  the  case  of  Allen  v.  Ihmdag,  S  Term  Rep.  125 
ment  of  money  to  an  execator  who  has  obtained  probate 
;ed  will  is  a  discharge  to  the  debtor.  The  grant  is  conrl 
,11  business  transacted  as  oxecutor,  and  concerning  the  ( 
be  executor,  that  it  was  properly  made. 
'his  accords  with  the  principle  hereafter  laid  down, 
'he  chief  ground  of  argument  to  admit  letters  testamenta 
lence  of  the  death  of  the  party,  is  that  the  order  of  the  pr 
rt  issuing  them,  is  an  order  or  judgment  in  rem.  But  a  , 
it  in  revi  is  not  primd  facie  evidence ;  it  is  conclusive  o 
it  adjudicated  unless  impeached  for  fraud :  1  Starkie  on  '. 
,  m ;  Freeman,  i^^o.  If  admissible  on  this  principle,  th 
were  conclusive  evidence  of  the  death  of  Tisdale.  But 
at  claimed  by  any  argument. 

.gain,  the  probate  court  has  never  adjudicated  that  Tisdali 
1.  Death  was  not  the  ret  presented  to  it.  Shall  Mrs.  Ti 
ive  letters  testamentary  ?  was  the  res,  and  opon  that  onl; 
e  been  an  adjudication ;  Hubback,  tupra,  162,  m. 
be  letters  testamentary  issued  to  an  administrator  by  a  pn 
t,  as  a  general  role,  are  evidence  only  of  their  own  exist 
y  prove,  that  is  to  say,  that  the  authority  incident  to 
e  or  duty  has  been  devolved  upon  the  person  therein  nai 
he  has  been  appointed,  and  that  he  is  executor  or  adroinist: 
le  party  therein  assumed  to  have  departed  this  life.  Diffi 
is  have  diSerent  provisions  as  to  who  may  be  executor  o 
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iniatrator,  excluding  some  penons  and  preferring  others,  in  the 
der  And  manner  in  their  statutes  specifieil.  Thus,  persons  con- 
cted  of  infamoos  crime  arc  excluded  from  this  office,  and  persons 
notoriously  evil  lives  may  be  passed  by,  in  the  discretion  of  the 
obate  court.  Sons  or  daughters  or  widows  are  entitled  to  take 
preference  to  others ;  unmarried  women  are  entitled  in  prefer- 
ce  to  married  women.  Certain  notices  may  be,  and  usually  are, 
quired  to  be  given  of  the  proceedings  to  obtain  letters  testa- 
iotary.  On  all  this  class  of  aubjeots  the  letters  are  the  evidence 
at  the  proceedings  have  been  regularly  taken,  and  that  the  person 
persons  therein  named  are  those  by  law  entitled  to  the  office, 
pon  these  points  the  court  has  adjudicated.  Ko  proof  to  the 
ntrary  can  be  admitted  in  an  action  brought  by'the  executor  as 
ch.  Parties  wishing  to  contest  that  point,  must  do  it  before  the 
obate  court,  at  the  time  application  ia  made  for  issuance  of  the 
:ter8,  or  upon  aubsequent  npplication,  as  the  case  may  require. 
In  an  action  brought  by  such  executor  or  administrator  touching 
e  collection  and  settlement  of  the  estate  of  the  deceased,  they  are 
nclusive  evidence  of  his  right  to  sue  for  and  receive  whatever  was 
le  to  the  deceased.  The  letters  are  conclusive  evidence  of  the 
ohate  of  the  will.  It  cannot  be  avoided  collaterally  by  showing 
at  it  is  a  forgery  or  that  there  ia  a  subsequent  will.  The  deter- 
ination  of  the  probate  court  is  upon  these  precise  points  and  is 
nclnsive:  2  Smith's  Lead.  Cos.,  6th  Am.  ed.,  669;  Vanderpool 
Van  Valkenbergy  6  N.  Y.  190;  Oollitu  v.  Roag,  2Paiga896; 
reeman  on  Judgments  50T,  citing  numerous  cases. 
If  the  present  suit  were  brought  by  the  plaintiff  as  executor  or 
Iministrator  to  collect  a  debt  due  to  her  deceased  husband  or  to 
tsbliah  a  claim  ariaing  under  a  will,  of  which  probate  had  been 
»de  by  her,  she  would  have  been  within  these  rules.  The  letters 
itamentary  would  not  only  have  been  competent  evidence,  but 
ey  would  have  been  conclusive  of  her  right  to  maintain  the  action, 
id  Duimpeaohable  except  for  fraud. 

Such,  however,  is  not  the  case  before  us.  The  suit  is  by  the 
aintiff  as  an  individual,  to  recover  a  debt  alleged  to  be  due  to  her 
an  individual.  It  is  a  distinct  and  separate  proceeding,  in 
hich  the  question  of  the  death  of  the  husband  comea  up  collate- 

%■ 

The  books  abound  in  cases  which  show  that  a  judgment  upon 
le  precise  point  in  controversy  cannot  be  given  in  evidence  in 
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:ier  suit,  against  one  not  a  party  or  privy  to  the  record, 
is  applied  not  only  to  civil  cases,  but  to  crioiina)  cases  i 
ic  judicial  proceedings,  wtiich  are  of  the  nature  of  judg 
m. 

an  indictment  for  an  assault  and  battery  by  A.  upon 
rented  to  a  conviction,  ttie  judgmeut  for  some  purposes  i 
ire  evidence.  Thus,  upon  a  subsequent  indictment  f( 
offence,  it  would  be  conclusive  in  favor  of  A.  that  h 
once  tried  for  the  same  offence  and  convicted,  and  tl: 
1  not  again  be  put  in  jeopardy  therefor.  But  if  A.  si 
le  same  assault  and  battery,  it  cannot  be  doubted  that  it 
competent  to  introduce  the  record  in  the  criminal  case  f 
e  of  the  offence.  For  this  purpose  it  is  "  inter  aliot  i 
as  no  party  to  that  proceeding.  In  theory  of  law  he  vr 
•neible  for  it  or  capable  of  being  benefited  by  it :  IS 
vid.  317,  m. 

,  if  B.  should  afterwards  be  indicted  for  an  assault  Qp< 
ig  out  of  the  same  transaction,  the  record  would  not  b( 
It  evidence  to  show  that  A.,  and  not  B.,  was  in  fai 
iing  party, 
some  states  provision  is  made  for  the  admeasaremen 
Ig  apart  of  dower  to  the  widow  of  a  deceased  person.  0 
ppointed  for  this  purpose,  who  make  their  certificate  awt 
cular  property  to  her  use,  and  file  their  report  in  the  ] 
.  Although  this  certificate  is  judicial  in  its  charactt 
aes  that  the  deceased  had  title  to  the  property  describee 
ertificate  is  valueless  except  upon  that  supposition,  it  hi 
held  that  it  is  no  evidence  of  title,  and  that  the  title  m 
id  as  in  other  cases :  Jaekaon  v.  Randall^  5  Cowan  168 ; 
ly,  6  Id.  316. 

has  been  held  that  a  comptroller's  deed  for  the  Don-pa; 
tax  due  the  state  is  not  even  primd  facie  evidence  of  thi 
g  him  the  right  to  sell,  such  as  the  assessment  and  noi 
of  the  tax,  although  they  are  recited  in  the  deed  an 
is  in  compliance  with  the  statute.  These  facts  roust 
;d  to  give  a  right  to  sell,  but  they  are  not  established  I 
They  must  he  made  oat  by  independent  proof:  TaUn 
'.e,  2  N.  T.  66 ;  WUliamt  v.  Pfyton,  4  Wheat.  77  ;  Bet 
gham,  5  N.  Y.  366. 
certificate  of  naturalisation  issues  from  a  court  of  record 
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there  has  been  the  proper  proof  made  of  a  residence  of  five  years, 
and  that  the  applicant  is  of  the  age  of  twenty-one  years  and  is  of 
good  moral  character.  This  certificate  is,  against  all  the  world,  a 
judgment  of  citizenship,  from  which  may  follow  the  right  to  vote 
iiml  hold  property.  It  is  conclusive  as  such,  but  it  cannot,  in  a 
distinct  proceeding,  be  introduced  as  evidence  of  the  residence  or 
age  nt  any  particular  time  or  place,  or  of  the  good  character  of  the 
applicant :  Campbell  v.  Gordon,  6  Crancb  176 ;  Stark  v.  Chesa- 
peake Int.  Co.,  7  Id.  420. 

The  certificate  of  steamboat  inspectors,  under  the  Act  of  Con- 
grew  of  1852,  is  evidence  that  the  vessel  was  inspected  by  the  pro- 
per officer,  but  it  is  held  that  it  is  not  evidence  of  the  facts  therein 
recited,  when  drawn  in  question  by  a  stranger,  although  the  officer 
was  required  by  law  to  make  a  return  of  such  facts :  Urickton  v. 
Smith,  2  Abb.  Ct.  of  App.  N.  Y.  64 ;  38  How.  Practice  454. 

So  it  has  been  held  that  where  a  sheriff  sells  real  estate,  giving 
lo  the  purchaser  a  certificate  thereof.  Although  there  can  lawfully 
i)e  no  sale  unless  there  be  a  previous  judgment,  and  although  the 
lale  is  based  upon  and  assumes  such  judgment,  and  although  the 
aw  requires  the  sherifi*  to  give  such  certificate,  the  recital  by  the 
iheriff  of  such  judgment  furnishes  no  evidence  thereof.  It  must  be 
iroved  independently  of  the  certificate :  Anderson  v.  Jamet,  4  Rob. 
kp.  Ct.  35. 

So,  on  an  application  by  a  wife  for  alimony,  pending  a  divorce 
iQit  prosecuted  against  her,  the  fact  that  ber  husband  has  recovered 
I  verdict  against  a  third  person  for  criminal  connection  with  her, 
las  been  held  not  to  be  even  presumptive  evidence  of  her  guilt : 
WiiUavu  T.  Wiaiamt,  3  Barb.  Cb.  628. 

Authorities  of  this  nature  might  be  greatly  extended.  Enough 
lis  been  said  to  demonstrate  that  neither  upon  principle  nor  au- 
hority  was  it  proper,  in  the  individual  suit  of  Mrs.  Tisdale  against 
I  stranger,  to  admit  letters  of  administration  upon  the  estate  of  her 
loaband  as  evidence  of  his  death. 

The  judgment  must  be  reversed  and  a  new  trial  had. 

Od  [be  general  inbject  of  the  condniiveness  of  the  jailemcnl  or  a  probate  coart 
ind  it«  eSect  on  ihird  partiea,  ie«  Boderigai  t.  Etui  Bietr  iiacinyi  Intt.  and  noie. 
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tl8      ESSEX  CO0NTT  NAT.  BANK  v.  BANK  OF  MONTREAL. 

United  State»  Circuit  Court,  Northern  District  of  Illiiu 
ESSEX  CODNTY  NATIONAL  BANK  r.  BANK  OF  MONTRI 

It  ta  the  dat7  of  a  bank  to  whom  a  check  ia  acnt  for  collection  lo  preaen 
emanil  payment  within  the  time  prescribed  b;  law,  and  if  not  paid  nc 
roper  partiea  of  its  diibonor. 

A  bank  upon  whom  a  check  ia  drawn  is  liable,  befora  acceptance,  odIj 
rawer;  it  cannot  be  made  liable  to  the  holder  except  by  ita  own  consent. 

Ir  a  h&nk  10  whom  a  check  ia  acnl  for  coilecttan,  instead  of  demanding  i 
le  paj'ment,  accepta  a  ccniHcation  of  it,  that  will  create  auch  a  new  relal 
ween  the  parties  aa  lo  dischai^  the  drawer,  and  will  render  the  bank  b< 
lie  eertiflcation  in  lien  of  pajmeni,  liable  for  any  loas  ariaing  to  the  holdi 
lie  failure  of  the  bank  upon  which  the  check  waa  drawn. 

The  party  to  whom  the  check  is  endorsed  for  cotleclion,  is  (he  proper  p 
nd  an  amendment,  under  the  practice  in  Illinois,  is  allowable  at  the  tri: 
tiiucing  anch  parly  aa  plainliff. 

This  waa  an  action  to  recover  from  defendant  the  amonc 
ibeck  Bent  to  it  for  collection.  The  facts  sufficiently  appear 
pinion. 

Sitchcoek  ^  Dupee,  for  tbe  plaintiff*. 

Dexter  ^  Smith,  for  the  defendant. 

Hopkins,  J. — P.  Becker  k  Co.,  of  Chicago,  on  the  3d  c 
LuguBt  1875,  sent  their  check  on  the  State  Street  Savings 

0  T.  B.  Peddie  &  Co.,  of  New  York,  for  ?856.37.  It  *; 
orsed  by  the  pajeeB  to  the  plaintiffs  and  by  the  plaintif 
ndorsed  to  the  German-American  Bank,  New  York,  for  colh 
nd  by  that  bank  in  the  UBual  course  of  husinees  was  endori 
he  Bank  of  Montreal,  of  Chicago,  the  defendant,  for  call< 
t  belonged  to  tbe  plaintiff  in  this  case,  but  the  plaintiff  havi 
orrespondent  or  agent  in  Chicago,  it  employed  the  Ge 
Lmerican  B;ink  to  collect  it,  and  that  bank  employed  the  d 
nt,  according  to  usage  among  banks  located  at  different  [ 
'he  Bank  of  Montreal  received  the  check  about  11  o'clock  ( 
lorning  of  the  9th  of  August,  and  soon  thereafter  sent  it 
lessenger  to  tbe  State  Street  Savings  Bank  for  payment, 
lessenger  presented  it  at  the  counter  to  the  teller,  who  inf 
im  that  the  cashier  was  not  then  in,  and  that  he  could  not 

1  his  absence.  Tbe  messenger  took  tbe  check  away,  and  h 
lie  day,  called  again  with  it  and  presented  it  to  the  same 
gain,  and  he  made  tbe  same  reply,  that  the  cashier  was  ou 
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be  coaM  not  pay  it  until  he  came  in.  The  messenger  then  asked 
the  teller  to  certify  it,  which  he  did  in  the  usual  mode  of  certify- 
ing checks  by  that  institution,  aod  thereupon  the  messenger  took 
the  check  away  witli  him.  The  teller,  when  he  certified  the  check, 
charged  the  amount  of  it  up  to  the  drawer's  account,  which  then 
exceeded  the  amount  of  the  check,  and  credited  certificate  account 
nith  amount  of  the  same.  The  defendant  also  sent  the  check  for 
payment  on  the  next  day  at  ahout  11  o'clock,  and  it  was  not  paid 
because  the  bank  had  not  the  funds  to  pay  it.  The  bank  kept  its 
doors  open  during  all  of  the  10th  of  August,  hut  had  not  the  funds 
to  pay  the  check,  and  failed  to  open  after  that  day.  The  testimony 
ii  not  very  clear  as  to  whether  the  bank  had  currency  enough  on 
the  9th  to  pay  the  check,  if  payment  had  been  insisted  upon,  but 
as  this  point  is  not  material  in  the  view  I  have  taken  of  the  law 
of  this  case,  I  shall  not  stop  to  settle  it ;  when  it  was  presented 
sfter  certification  it  was  not  paid  because  the  bank  was  insolvent. 

The  defendants  bad  the  check  to  collect.  It  was  transmitted 
to  tbem  for  that  purpose,  and  their  duty  as  collecting  agents  was 
to  present  and  demand  payment  within  the  time  prescribed  by  law, 
and,  if  not  paid,  notify  the  proper  parties  of  its  dishonor.  If  that 
had  been  done,  the  rights  and  remedies  of  all  parties  liable  upon 
it,  when  it  came  into  their  hands,  would  have  remained  intact.  If 
loss  occurs  by  the  acts  or  omissions  of  the  party  thus  assuming  the- 
doty  of  collection,  it  should  fall  upon  the  delinquent  agent,  not 
upon  the  absent  overseer. 

The  State  Street  Savings  Bank  was  not  liable  to  the  holder  of 
the  check  without  acceptance.  It  was  liable  before  acceptance 
only  to  tbe  drawer:  Chapman  v.  White,  6  N.  Y.  412.  It  could 
not  be  mads  liable  to  the  holder  of  tbe  check  except  by  its  own 
consent.  It  had  the  fiinds  of  the  drawers,  and  according  to.  the 
Qsual  course  of  dealing  with  its  coatomera,  was  under  obligation  to 
pay  on  demand  all  checks  drawn  upon  it  by  them,  but  a  refusal  to 
do  so  would  not  give  the  holder  of  tbe  check  the  right  to  sue  the 
bank.  The  drawer  in  Buch  case  would  he  liable,  and  he  could 
sue  the  bank  immediately,  without  redeeming  the  check,  and  the 
bank  would  be  liable  for  damages  for  its  refusal  to  perform  its 
undertaking  with  him  as  depositor:  MerchanU'  Bank  v.  State 
5an*,  lOWall.  604,605;  Bank  of  RepuhUc  v.  Millard,  U.  152. 

This  being  the  law,  the  duty  of  the  defendant  upon  receipt  of 
the  check   for  collection  was  plain.     It  was  to  present  it  for  pay- 
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ad  only  for  pajment.  This  it  did  ut  first,  and  if  it  I 
then  thero  Kould  have  been  no  liability  upoa  it.  I 
>t ;  it  went  farther ;  it  asked  for  and  received  the  certiG 
the  bank  upon  the  check.  By  this  act  a  new  relation  i 
between  the  parties.  The  amount  the  check  called  for  i 
wn  from  the  drawer's  account  and  control,  and  thereat 
d  no  right  of  action  for  it  against  the  bank.  Tho  techni 
n  of  the  transaction  was  a  transfer  to  the  holder  of 
t  the  drawer's  funds  and  right  of  action  against  the  ba) 
'seded  the  previous  rights  and  obligations  of  the  parti 
arly  of  the  drawers. 

e  that,  the  drawers  could  have  stopped  payment  of 
r  withdrawn  the  funds  by  other  checks.  After  the  cerl 
hey  had  no  control  over  the  funds  or  action  of  the  ba 
}nce  to  it,  nor  any  right  to  sue  the  bank  for  it.  Nor 
k  owe  them  any  duty  in  relation  to  it.  It  no  longer  f 
be  character  of  a  check.  If  the  drawers  had  taken  it 
ts  certification  it  would  have  been  useless,  but  after  t 
lid  only  get  the  money  by  surrendering  it.  It  resemb 
tification,  more  thecertificateof  deposit,  than  a  check.  Ni 
B  the  rfect  upon  the  legal  rights  and  liability  of  the  drawe 
ot  discharge  them  from  alt  further  liability  upon  the  che 
uch  should  be  found  to  be  the  consequence,  does  it 
lat  the  defendants  are  liable  to  the  owners  for  the  amoui 
have  by  their  acts  released  the  responsible  drawers  whe 
iBtrument  is  made  worihlesa,  why  shall  they  not  m&ke  g< 
? 

nUh  V.  Millard,  43  N.  Y.  176,  it  is  said  that  presentinf 
>r  payment  and  accepting  a  certificate  as  good  is  equival 
ent.  In  Morse  on  Banking,  p.  282,  it  is  laid  down  tl 
slder  chooses  to  accept  the  bank's  certification,  no  mal 
whose  convenience,  there  can  be  but  one  result.  ] 
of  the  bank  on  the  drawer's  account,  accepted  as  salisi 
the  creditor,  dischargee  the  debtor,  and  by  the  same  set 
him  of  all  further  concern  in  the  premises.  The  hi 
T  owes  him  any  duty  which  he  can  enforce,  or  for 
if  which  he  can  sue.  If  this  is  the  result  of  the  act  of 
it  in  accepting  the  certification  of  the  check,  it  would  se 
■  for  discussion  that  the  defendant  had  incurred  a  liabil 
he  amount  of  it  to  its  prinoipal.     The  drawers  being 
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leased  by  the  certification,  and  the  bank  being  unable  to  pay,  it 
Follows  IrreBiBtibly  that  the  plaintiff  is  entitled  to  recover  of  the 
party  releasing  the  drawers,  whereby  the  amount  of  the  cheek  is 
lost  to  them. 

It  nas  claimed  on  the  part  of  the  defendant  on  the  trial  that  the 
plaintiff  must  show  some  damages  by  the  act.  If  the  act  released 
B  responsible  party  that  would  be  damage  enough.  But  the  law 
presumes  damages  from  the  negligence  or  unauthorized  act  of  a 
collecting  agent  of  commercial  paper  whereby  any  party  to  it  is 
released  or  not  charged  :  Commercial  Bank  of  Albany  V.  Haghe$, 
IT  Wend.  94.  And  if  this  prosumption  is  not  conclusive,  but 
liable  to  be  overthrown  by  proof  to  the  contrary,  it  is  the  duty  of 
the  party  at  fault  to  show  clearly  that  no  damages  did  result  to  the 
holder  of  the  paper  from  their  negligence,  which  in  this  case  the 
defendant  did  not  do.  It  did  not  clearly  show  that  the  check 
would  not  have  been  paid  on  the  9tb  of  August  if  payment  had 
been  insisted  upon.  I  think  the  only  safe  and  muintainable  doc- 
trine in  this  case  is  that  the  defendant  assumed  the  risk  of  pay- 
ment by  the  bank  when  it  accepted  the  certification,  and  if  the 
bank  did  not  pay  then  they  must.  In  laying  down  this  rule  I 
assume  that  the  ccrtiBcate  operated  as  a  release  or  payment  as 
to  the  drawers,  and  that  they  were  no  longer  liable  upon  the 
paper.  This  release  I  regard  as  the  pivotal  point  in  this  case,  and 
apon  that  point  I  am  not  forced  to  rely  upon  my  own  judgment. 
I  find  the  precise  question  has  been  decided  by  the  Court  of  Ap- 
peals of  New  York  in  the  case  of  The  First  National  Bank  of 
Jergey  City  v.  Leaeh,  52  N.  Y.  350.  That  was  an  action  on  a 
check  drawn  by  defendant  on  the  21st  of  November  1871,  on  the 
Ocean  National  Bank,  payable  December  12th  1871.  The  bank, 
the  plaintiff  in  that  case,  diaeounled  it  for  the  payee,  and  ateleven 
o'clock  A.  M.,  on  the  12th  day  of  December,  they  presented  it  to 
the  Ocean  Bank,  and  got  it  certified  as  good.  The  drawer  then 
had  an  account  there  sufficient  to  pay  it,  which  was  on  the  certifi- 
cation charged  up  to  him  on  the  Ocean  Bank  books.  Within  an 
hoar  after  that  the  Ocean  Bank  suspended.  The  check  was  again 
presented  on  that  day  for  payment,  and  was  duly  protested  for 
non-payment.  The  bank  then  sued  the  drawer  to  recover  the 
amount  of  it.  The  court  upon  that  state  of  facts  held  that  the 
plaintiff  could  not  recover ;  that  the  certification  operated  as  a 
payment  as  between  the  holder  and  drawer. 
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the  opinion  it  is  said  that  "  the  lav  will  not  permit  a  cb 
I  due,  to  be  then  presented  and  the  money  left  with  the  I 
the  accommodation  of  the  holder  without  discharging 
er."  That  if  the  holder  chooses  to  have  it  certified  iae 
lid,  he  will  do  so  at  the  peril  of  discharging  the  drawer. 
It  thej  aay  that  "  this  would  not  discharge  the  drawer 
L  who  himself  procured  it  to  he  certified  and  then  pQt 
latioii ;  that  the  reaeon  of  the  rule  would  not  apply  to  h 
conclude  the  opinion  by  saying  "  that  upon  principle  it  i 
Id  that  the  bank  holds  the  money  after  certification  by  re({ 
e  holder,  not  at  the  risk  of  the  drawer,  but  of  the  holde 
heck." 

is  is  the  only  direct  authority  I  hare  found  upon  this  quesi 
which  I  judge  that  the  practice  of  holders  of  checks  get 
certified  is  not  very  usual,  for  if  it  were,  other  cases  would  1 
1  their  way  into  the  books  and  come  under  judicial  consiti 

e  defendant  on  the  trial  cited  Bickford  v,  Firat  National  B 
ieago,  42  Hi.  23,  and  Rounda-v.  Smith  et  at.,  Id.  245.  F 
amination  of  those  cases,  I  do  not  see  that  they  conflict ' 
ise  of  Sank  v.  Leach,  52  N.  Y.,  tupra.  In  those  cases 
:s  were  certified  at  the  request  of  the  drawer  before  deliv 
EJipressly  appears  in  the  last  case,  and  the  judge  in  his  opii 
it  says,  '*  the  case  in  all  its  important  features  is  the  sam 
'^ord  V.  Sank,"  so  that  I  must  assume  that  the  checks  in  I 
cases  were  certified  by  request  of  the  drawer,  which  presi 
tirely  difl'erent  question  from  this,  and  leaves  the  point  invol 
unconsidered  in  those  cases. 

Srown  V.  Lecker  et  al.,  43  III.  49T,  cited  by  the  defends 
el,  the  check  was  also  certified  by  the  request  of  drawer  be 
J  passed  by  him,  so  that  the  reasoning  of  the  court  in 
vas  not  predicated  upon  the  same  facts  as  appear  here.  1 
inderstand  those  cases,  that  court  holds  that  a  check  oper. 
nsfer  the  amount  named  in  it  to  the  payee,  and  author 
D  sue  for  and  receive  it  from  the  bank.  If  such  is  the  docti 
rt  court,  I  am  not  at  liberty  to  follow  it,  for  the  Supri 
of  the  United  States,  in  The  Bank  of  the  Republic  v.  M^U 
allace  152,  has  decided  differently.  And  as  the  ques 
'fid  is  one  relating  to  commercial  securities,  and  belong; 
omains  of  general  jurisprudence,  this  court  is  not  bound 
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ihe  ileciaion  of  the  state  courts  where  the  matters  arho  :  Township 
of  Pine  Grove  v.  Talcott,  19  Wallace  666.  But,  waiving  thia 
view  and  difibrence  between  the  courts  on  this  point,  I  do  not 
think  that  the  decision  of  the  learned  court  of  Illinois  above  re- 
ferred to,  when  carefully  examined,  will  be  found  to  touch  the 
point  involved  here.  Itwacmot  before  that  court  in  either  of  those 
cases,  and  although  the  general  language  used  might  eeem  to  be  in 
conflict  with  the  oonclnaions  I  have  reached  in  this  case,  still  when 
read  and  considered  as  used  in  reference  to  the  fiict  and  question 
before  that  court,  no  conflict  or  discrepancy  of  opinion  will  be 
round  to  exist.  Those  cases  are  clearly  distinguishable  on  the 
facts  from  this  case,  and  are,  therefore,  not  authority  upon  the 
point  involved  hero.  I  am  therefore  of  the  opinion  that  the 
lefendant  is  liable  for  the  amount  of  the  check,  with  interest  from 
:he  certification,  as  by  its  certification  the  drawer  was  discharged. 
A  question  was  suggested  as  to  the  right  of  this  plaintiff  to  sue 
:lie  defendant,  as  it  was  not  its  agent,  alluding  to  the  recent  de- 
:i3ion  of  the  Supreme  Court  of  the  United  States  in  Hoover, 
itngnee,  ^c,  v.  Wise  et  al.,  vol.  8  Chicago  Legal  News,  page  193, 
jut  it  was  stated,  and  not  disputed,  that  the  plaintiff's  attorneys 
lad  authority  to  sue  in  the  name  of  the  German-American  Bank, 
ts  well  as  in  the  name  of  the  present  plaintiff,  the  real  owner,  and 
t  was  claimed  that  an  amendment  under  the  laws  of  the  state  was 
illowable,  in  the  discretion  of  the  court,  by  inserting  the  name 
)f  the  Germ an-Ameri can  Bank  as  plaintiff  in  lieu  of  the  present 
)1aintiff.  And  as  a  decision  making  the  change  necessary  has 
leen  announced  since  the  cofnmencement  of  the  suit,  and  as  no  in- 
iury  can  result,  as  it  appears  to  the  court,  to  the  defendant  thereby, 
[  direct  and  allow  an  amendment  in  that  respect  by  striking  out 
if  the  process  and  pleadings  the  name  of  the  present  plaintiff  and 
nserting  in  lieu  thereof  the  name  of  the  Germ  an -American  Bank, 
ind,  as  so  amendid  that  judgment  be  entered  for  plaintiff  and 
against  defendant  for  8882.76,  the  amount  of  the  check  and  inte- 
est,  with  costs  of  this  suit  to  be  taxed. 
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Supreme  Court  of  Maine. 
ELLA  E.  McLEERY  r.  SALLY  McLEERY. 

A  fftthcr  died,  tenvLiig  a  widow,     Hia  homeslead  dcBCCnded  to  his  (to  so 

insideration  of  iheir  haring  the  one  and  income  of  the  whole  estate,  the  i 

riling,  promised  the  widow  to  occnpancf  of  a  portion  of  the  premiMi,  * 

in  rarm  Block  Tor  her  nse,  and  a  certain  yearly  payment.     Attervardi,  c 

nveycd  to  the  other.    Tho  latter  then  conveyed  the  entire  premises  to  his 

'  a  narmnty  deed.     Then  he  died,  leaving  a  widow.     In  an  action  of  di 

e  widow  of  the  son,  a[;ainst  the  widow  of  the  father,  it  was  h/Ud — 

I.  That  the  agreement  between  the  sons  sad  the  mother,  did  not  operati 

an  assignment  of  dower  to  her  or  as  a  releaie  of  dower  by  her. 

S.  That  the  condition  of  ihc  senior  widow,  as  to  her  own  dower,  ii  thi 

sentially,  as  if  it  had  been  ipecinlly  aesi^ed  to  her. 

3.  That  her  right  of  dower  was  not  exlingniahed  by  merger  ia  tbo  fee  ec 
her  by  her  son. 

4.  That  she  is  not  estopped  by  the  covenants  of  Warranty  in  snch  dec 
■ijin;;  herself  of  her  right  of  dower  in  this  action  ;  iniumuch  as  Eueh  ri( 
THmount  to  and  independent  of  ihc  title  procured  by  the  deed. 

5.  Thnt  there  ore  two  dowers  in  iho  cstote  ;  the  senior  widow  having  oi 
the  whole,  and  the  junior  widow  one-lhird  of  the  remaining  Iwo-thi 

iwer  ;  and  that  the  junior  widow  is  not  now,  nor  will  she  be  at  the  deall 
nior  widow,  dowable  in  any  greater  proportion  thereof. 

Action  of  Dower.    Referred  to  the  full  court  on  a  esse  si 
iS^.  Belcher,  for  plaintiff. 
Philip  ff.  iStuhbg,  for  defendant. 

Peters,  J. — William  McLeerj  was  seised  of  the  niessna 
rjbed  in  the  writ.  At  his  death,  the  tenant,  who  Is  his  t 
;canae  entitled  to  dower  in  it.  Suhject  to  her  right  of  dowi 
tate  descended  to  his  two  sons.  One  of  the  sons,  the  hn 
'  the  demandant,  acquired  his  brother's  interest  in  the  i 
us  owning  the  whole.  At  his  death,  his  widow  also  b 
ititled  to  dower.  Both  huBbands  are  dead  and  their  wive 
ve.  Here,  then,  two  widows  are  dowable  in  the  same  ( 
heir  respective  rights  were  as  follows :  The  tenant  (wife 
ther)  having  the  older  title  in  dower,  would  have  for  her 
le-third  of  the  whole.  The  demandant  {wife  of  the  son)  beii 
mnger  widow,  would  have  one-third  of  the  remaining  two- 

the  estate.  Thus,  the  tennnt  would  have  three-ninths,  ai 
imandant  two-ninths  thereof.  This  result  comes  from  the 
pie  established  in  the  familiar  maxim  of  ancient  origin. 
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lower  ought  not  to  be  son ght  from  dower."  Nor  will  the  junior 
dow  be  dowable  in  the  one-third  that  may  be  assigned  to  the 
nior  widow,  upon  the  death  of  the  latter;  and  for  this  reason. 

order  to  recover  dower,  she  has  to  count  upon  her  husband's 
isin.  But  during  hia  lifetime  he  bad  no  seisin  of  the  on«-third, 
lich  goes  to  his  mother  as  dower.  When  his  mother's  dower  is 
jigncd  to  her,  she  partakes  seisin  therein  by  relation  from  her 
sband,  continuing  his  seisin,  and  to  that  extent  defeating  tho 
ainof  the  son,  who  in  such  one-third  has  only  a  reverBion.  Had 
e  son  received  the  title  of  the  estate  from  his  iatlier  by  deed, 
d  not  by  descent,  the  rule  would  be  otherwise.  In  such  case 
d  son  would  have  had  a  seisin  in  his  lifetime  of  the  whole  estate, 
Scient  to  give  his  wife  dower  in  the  two-thirds  during  hia 
)ther's  lifetime,  and  in  the  whole  estate  when  the  mother's  title 
(lower  ceased :  &eer  v,  Hamblin,  1  Maine  54 ;  Srooht  v.  Ever- 
,  13  Allen  457;  4  Kent's  Com.  64.  See  also,  under  appro- 
iate  heads,  Washburn's  Real  Estate  and  Scribner  on  Dower,  for 
nore  particular  elucidation  of  the  principles  stated. 
£ut  the  question  arises,  whether  the  demandant  may  not  be 
■kMb  in  the  whole  estate,  instead  of  two-thirds  thereof,  upon 
i  ground  that  the  title  of  the  elder  widow  to  dower  baa  been  in 
ne  way  extinguished  or  lost.  And  this  is  claimed  by  the  de- 
indant  to  be  the  case  from  several  causes. 
First,  she  contends  that  the  paper  given  by  the  sons  to  the 
ither  has  that  effect.  And  upon  the  other  hand,  the  tenant 
lims  that  her  acceptance  of  the  paper  amounted  to  an  assignment 

ber  dower.  But  our  opinion  is  that  the  agreement  had  neither 
B  one  effect  nor  the  other.  It  neither  assigned  dower,  nor  ex- 
iguished  it.  It  was  not  an  extinguishment  of  dower,  because 
ere  is  no  release  or  conveyance  under  her  hand  or  seal,  nor  does 
e  in  any  way  design  or  attempt  to  surrender  her  right.  Nor 
luld  it  operate  as  an  assignment  to  her  of  her  dower.     A  portion 

the  consideration  to  her  in  the  agreement  consists  of  the  execu- 
ry  promises  of  the  sons,  which  may  never  be  fulfilled.  The 
reement  (not  signed  by  her)  merely  related  to  "the  use  and 
come"  of  her  dower  by  the  sons  until  set  out  to  her.  It  operated 
ily  to  suspend  her  claim  for  a  time:  Sargent  v.  Roberts,  34 
aine  13<> ;  Auttm  v.  Austin,  oG  Id.  74. 

Then  a  question  arises,  whether  the  demandant  may  not  have 
i^er  in  the  whole  estate  until  the  dower  of  the  tenant  has  actually 
Vol.  XXIV.— S4 
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been  assigned  to  her.  It  Is  held  by  text-writers,  atid  is  so  d 
generally,  that  the  maxim  dos  de  dote  peti  non  debet  does  noi 
when  there  has  not  been  an  actual  assignment  to  the  first 
This  is  upon  the  priociple  that  the  husband  of  the  second 
may  be  considered  as  seised  in  his  lifetime  of  the  estate  c 
with  the  right  of  dower  of  his  mother,  as  aj^ainst  all  others  h 
A  stranger  cannot  avail  himself  of  the  contingency  that  t 
widow  may  never  enforce  her  right.  When  she  does  enf 
then  an  assignment  already  made  to  the  second  widow  b 
wholly  defeate<l  or  diminished  thereby :  Dunham  v.  0»l 
Paige  6S4 ;  Jteynoldt  v.  ReymMa,  ^  Id.  161 ;  Safford  v.  S 
7  Id.  259.  To  the  same  effect  are  the  cases  cited  supra.  £ 
Young  V.  Tarbell,  S7  Maine  509.  But  the  answer  to  this  p 
is,  that  the  rule  does  not  apply  to  this  case.  The  tenant  i 
stranger.  She  is  in  possession,  claiming  her  estate  of  dower 
condition  is  the  same  essentially  as  if  a  special  assignment  ha 
made  to  her.  There  is  no  need  of  a  separation  of  her  es 
dower,  from  her  estate  of  inheritance,  for  any  practical  pu 
Slie  does  elect  to  enforce  her  claim,  by  a  resistance  to  thi 
of  the  second  widow.  If  the  demandant  should  recover  ace 
to  her  claim,  the  tenant  might  perhaps  have  an  action  agait 
to  recover  a  part  of  it  back  again.  We  think  the  legal  rij 
the  parties  can  be  as  well  settled  in  the  present  action  as 
other  way. 

Then  it  may  be  argued  that  the  tenant's  right  of  dower  hi 
lost  by  consolidation  with  the  fee  conveyed  to  her  by  her  so 
Leavitt  v.  Lumprey,  13  Pick.  382,  it  was  decided  that  a 
widow  was  not  entitled  to  dower  in  the  whole  of  an  estate  : 
the  tenant  to  whom  the  senior  widow  had  conveyed  her  rigl: 
she  bad  recovered  judgment  for  dower  therein,  but  before  it 
off  to  her.  While  in  Atwood  v,  Atwood,  22  Pick,  283, 
held  that  a  prior  right  of  dower  which  had  been  released 
tenant  before  any  suit  to  enforce  the  same,  could  not  bo  se 
diminish  the  claim  of  a  second  widow  who  claimed  dower 
whole  estate.  But  we  have  already  expressed  the  opinion 
the  case  at  bar  the  senior  widow  is  in  the  same  condition  am 
the  same  relation  with  all  parties  interested  as  she  would 
dower  had  in  point  of  fact  been  set  out  to  her.  She  is  ent 
a  life-estate  of  one-third.  She  is  in  actual  possession  of  it 
as  of  the  reversion,  and  she  is  defending  her  possession. 
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e  tbe  doctrine  of  merger  is  not  favored  in  law  or  equity.  It  is 
ir  enough  that  if  this  was  a  proceeding  in  equity  a  merger  could 

be  regarded  as  taking  effect.  It  is  manifestly  for  tbe  interest 
be  tenant  to  keep  her  two  titles  distinct,  in  order  that  the  de> 
idant  may  recover  no  greater  amount  of  dower  than  she  would 
e  been  entitled  to  if  they  had  continued  to  be  held  by  difTerent 
iona.  The  tendency  in  the  courts  has  been  to  admit  the  appli- 
on  of  the  same  principle,  in  proceedings  as  taw  in  cases  where 

forms  of  the  transfers  arc  such  that  it  can  reasonably  be 
dual.  The  tenant  having  all  of  the  estate,  including  her  right 
lower  therein,  may  certainly  be  regarded  as  having  her  estate 
ower  as  effectnally  as  if  she  had  recovered  judgment  therefor. 
:  cannot  sue  herself  to  obtain  it.  She  has  it.  Having  the  whole 
te,  she  has  all  the  parts :  Campbell  v.  Knights,  24  Maine  332 ; 
'dea  V.  Pike,  Id.  427 ;  Simonton  v.  Gray.  U  Id.  50 ;  Strong 
Converse,  7  Allen  557 ;  Savage  v.  }/al/_  12  Gray  365. 
'he  point,  however,  upon  which  the  demandant  places  the 
itest  reliance  and  stress,  is  that  the  tenant  is  barred  from  her 
m  of  dower,  upon  the  technical  ground  of  estoppel.  It  is 
tended  that,  by  accepting  from  her  son  a  deed  of  the  premises 
1  tbe  usual  covenants  of  warranty,  she  admitted  that  he  was 
y  seised  of  all  the  premises  as  of  fee,  and  tbe  argument  is  that 

is  now  estopped  to  show  the  contrary.  In  support  of  this 
r,  Lewii  V.  Meserve,  61  Maine  374,  is  cited  for  authority. 
:  tenant  admitting  Lewis  v.  Meserve  to  be  correctly  decided, 
ies  that  it  can  apply  to  a  case  like  the  one  at  bar.     We  think 

distinction  is  well  taken.     That  case  was  decided  with  exact 

ectness,  having  reference  to  the  actual  question  then  beforo 

court  for  their  determination.  There  it  appeared  that  the 
int  who  resisted  the  claim  of  dower,  obtained  all  his  title  from 
husband  of  demandant,  and  there  waa  no  pretence  that  be  had 

kind  or  claim  of  title  from  anybody  else.  He  merely  set  up 
t  some  one  else  might  have  a  title  paramount  to  his.  But  he 
.  no  relation  with  it,  if  it  was  so.     The  court  were  clearly  of 

opinion  that-  he  was  estopped  to  deny  the  seisin  of  bis  own 
ntor,  who  was  the  husband  of  the  demandant  in  that  suit.  All 
cases  are  in  accord  as  far  as  that  case  goes.  The  point  is  there 
;fly  alluded  to.  the  decision  of  it  not  being  really  necessary  to 

result  of  the  case.  But  the  present  case  is  n  different  one. 
rethe  tenant  does  claim  a  title  of  dower  outside  ofand  superior  to 
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the  right  and  title  of  her  grantor.  She  had  no  occasion  to  p 
what  already  belonged  to  her,  nor  is  it  to  be  supposed  th 
was  any  design  by  her  to  do  so.  Her  grantor  had  already  i 
ledged  and  submitted  to  her  superior  claim.  The  reasona 
sumption  is  that  she  paid  for  the  premises,  deducting  from  t 
for  the  entire  premises  the  value  of  what  was  already  her  o 
would  seem  hard  and  inequitable  that  tbe  mere  form  of  th< 
mentof  conveyance  should  have  the  effect  to  deprive  Her  of 
ble  interest  and  right  which  she  already  possessed.  Such 
was  undoubtedly  never  dreamed  of  by  the  parties  concerm 
the  conveyance  was  made.  Nor  does  the  law  require  it  to  be 
&re  aware  that  there  havebeen  contrary  decisions  upon  the  pt 
sented.  Nor  is  there  a  satisfactory  consistency  upon  it  in  1 
sions  of  our  own  state.  But  we  regard  the  opinion  in  the 
and  important  case  of  Foster  v.  Dwinel,  49  Maine  44,  as  a  set 
of  the  question  so  far  as  the  rights  of  this  tenant  are  coi 
That  case  has  been  much  commended  by  several  text-write 
it  was  promulgated,  and  believing  that  the  arguments  and 
sions  of  the  court  therein  are  based  upon  sound  logic  a 
sense,  we  see  no  good  reason  why  it  should  not  be  adheret 
state  of  facts  like  those  presented  in  the  present  case :  Big 
Estoppel  71 ;  2  Scribner  on  Dower  227. 

Judgment  for  demandant  for  her  dower  in  two-thirds  of 
mises  described  in  the  writ. 

Applbton,  C.  J.,  Walton,  Bareows,  Danforth  and  ' 
JJ.,  concurred. 


Circuit  Court  of  the  City  of  Richmond,  Virginia. 

W.  B.  DUNCAN  AND  P.  C.  CALHOUN,  Trustks.  p.  CHESAPl 
OmO  RAILROAD  CO.  bt  als. 

EmpIoTCGs  of  n  defaulting  railroad  corapBny  are  not  to  be  considered 
icors  nt  large  of  ihe  cumpiinj  in  regard  lu  their  claiins  for  wagci  in  aire 
time  of  the  flppoiotmcni  of  a  receiver  for  ihc  company. 

When  mongngces  come  into  a  court  of  equity  seeking  B»ligf«clion  of  th 
sgninst  a  railroad  company  by  sajt  for  forecloanre,  ihey  ahoold  be  reqoir 
ixfy  all  arrearages  of  pay  dne  employees  oat  of  tbe  tnut  property  or 
earningii. 

This  was  a  cause  in  equity,  which  came  up  on  motion  i 
heard  at  the  February  Term  1876  of  the  Circuit  Court  of  t 
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RicLmond,  on  the  report  of  the  Hon.  W.  C.  Wickham,  receiver, 
<JDg  the  instructions  of  the  court  as  to  the  disposition  of  the 
■plus  eominga  of  the  railroad,  and  requesting  to  be  allowed  to 
charge  the  arrears  of  pay  due  employees  prior  to  his  appoint- 
ut  as  receiver. 

W.  J.  Robertson,  ff.  T.  Wickham  and  W.  JI.  Sogeman,  for  re- 
ver,  in  support  of  the  motion. 

James  Lyont  and  J.  A.  Jones,  contr^. 

Shipman  and  Barlow,  Larocque  ^  MaeFarland,  of  New  York, 
'  complainants,  assented  to  the  motion. 

Wellfobd,  Circuit  Judge. — Under  orders  heretofore  entered  in 
3  cause,  the  court,  in  the  interest  of  the  creditors,  has  assumed 
itrol  and  administration  through  its  receiver  of  all  the  franchises 
i  property  of  the  Chesapeake  and  Ohio  Railroad  Company. 
at  compaay  was  successor  to  the  Virginia  Central  Railroad  Coni- 
nj,  and  in  succeeding  to  all  its  franchises  and  rights  of  property, 
iumed  all  of  its  outstanding  obligations. 

It  is  admitted  that  these  franchises  and  property  thus  acquired 
m  onere,  are  abundantly  sufitcient  to  satisfy  the  creditors  of  the 
rginia  Central  Railroad  Company,  and  their  claims  are  conceded 
be  paramount  to  those  of  any  claimants  under  obligations  of  the 
lesapeake  and  Ohio  Railroad  Company. 

There  appears  to  be  no  doubt  that  their  claims  Till  be  paid  to 
i  full  extent  of  principal  and  interest  out  of  the  property  now 
der  the  control  of  the  court. 

These  creditors  have  patiently  forborne  to  press  their  rights,  and 
Litg  DOW  entitled  to  payment  of  arrears  of  several  instalments  of 
«regt,  and  some  of  them  to  payment  of  principal,  may  properly 
pect  every  reasonable  consideration  in  the  disbursement  of  any 
ids  subject  to  the  order  of  the  court,  as  far  as  may  be  practicable, 
wards  the  satisfaction  of  their  claims.  But,  unhappily  for  all 
rties  to  this  cause,  the  immediate  satisfaction  of  the  most  meri- 
rioua  claims  is  altogether  impracticable.     My  province  is  simply 

determine  how  br  it  is  practicable  under  the  circumstances,  and 

far,  to  order  that  it  sbnll  be  made. 

The  creditors  of  the  Virginia  Central  Railroad  Company,  as  well 

all  the  creditors  of  the  Chesapeake  and  Ohio  Railroad  Com- 
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)any,  who  aro  practically  interested  just  now  in  any  ordew 
iourt,  claim  under  obligations  of  those  companies  secured  by 
leeds  of  trust  executed  by  the  respective  comp&nies,  conve 
'ery  comprehensive  terms  all  corporate  franchises  and  rights 
)erty.  These  deeds  were  frequently  in  common  parlance  i 
ometimes  in  these  proceedings  styled  mortgages,  and  I  shall 
be  phraseology,  notviihstanding  its  inaccuracy. 

It  was  a  substantial  part  of  all  these  mortgages  that  the  o 
lontrol  and  administration  of  the  trust  property  should  be 
listurbed  in  the  hands  of  the  railroad  company,  not  merel 
lefault  in  the  terms  of  their  covenants,  but  thereafter,  until 
ntelligent  discretion  of  the  trustees,  or  upon  the  commai 
arge  fractional  representation  of  the  bondholders,  or  in  thi 
aent  of  a  court  of  competent  jurisdictioo,  such  custody  shi 
ihanged. 

The  character  of  the  security  offered  for  the  investmentj 
}j  the  corporation  in  placing  ita  bonds  upon  the  market,  mi 
>rovision  of  the  mortgages  a  most  essential  element  of  the  c 
Sach  mortgage  contemplated  an  indefinite  number  of  cetti 
ru$t,  varying  in  amount  of  interest  and  subject  as  to  pers< 
Muount  to  all  the  fluctuations  of  the  money  market.  The  s 
endered  was  not  to  bo  measured  in  its  value  by  the  probab1< 
if  any  every-day  sale  under  the  hammer  of  the  auctioneer 
^eat  value  of  the  security  consisted  in  the  importance  of  tt 
ihise  and  the  providence  with  which  the  money  contributec 
lerelopment  should  be  appropriated  to  the  construction  ot 
Dter-state  highway,  the  accumulation  of  all  necessary  mate 
ransportation  of  persons  and  property,  and  an  economic 
mergetic  prosecution  of  the  work.  The  corporation  was  e 
n  a  great  experiment,  and  upon  the  success  of  that  expi 
lecessarily  depended,  to  a  great  extent,  the  value  of  all  its 
ions.  But  it  was  a  corporation  based  upon  solid  and  subi 
nvestments,  to  which  millions  of  money  had  been  contribs 
he  Commonwealth  and  several  of  the  counties  of  Virgii 
aany  individual  citizens  of  Virginia  and  her  sister  states. 

The  value  of  all  this  investment  of  capital  was  at  stal 
oade  Bnbordinate  by  the  mortgages  to  the  value  of  the  bondt 
piarantee  of  the  intelligent  and  watchful  self-interest  of  the 
lolders,  to  ensure  the  success  of  the  experiment,  Kta  therei 
Boonsiderable  element  in  the  security  of  the  bondholder. 
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Ic  was  not  unreasonable  to  suppose  that  they  would  Bee  to  it  that 
:■  administration  of  tbo  road  would  bo  confided  to  officera  of  intel- 
;eDce,  capacity  and  providence,  and  that  those  officers,  selected 

the  stockholders  to  protect  their  interests,  would  be  not  unfafo 
Qtcctors  of  the  paramount  interest  of  the  bondholders.    The  fans 

the  Com'mon wealth  required  the  periodical  selection  of  theso 
iccrs,  gave  to  every  stockholder  a  voice  in  such  selection,  und 
^asurcd  the  value  of  his  voice  in  proportion  to  the  value  of  his 
:erest  by  a  prescribed  rule.  But  after  their  election,  daring 
dr  continuance  in  office  in  the  interest  of  the  great  mass  of  the 
)ckbolders,  the  law  protected  them  in  the  intelligent  discbarge 
tbeir  responsible  trusts  from  the  interference  of  any  inconsidera- 
;  fraction  of  the  individual  stockholders.    It  was  in  like  manner, 

all  these  mor^ages,  deemed  necessary,  in  the  interest  of  the 
eat  mass  of  the  bondholders,  to  protect  these  officers  against  un- 
ceasary  and  improvident  interruption  by  a  few  impatient  or  capri- 
ms  bondholders.  For  the  protection  of  the  bondholders,  gentle- 
;n  of  intelligence,  position  and  character  were  designated  in 
ch  mortgage  as  trustees,  and  large  powers,  to  be  exercised  in 
eir  discretion  for  the  benefit  of  the  cettuU  que  trust,  were  con- 
Ted  upon  them.  But  that  discretion  was  not  left  unlimited, 
jually  in  the  intereit  of  the  company  as  in  that  of  the  tnoas  of 
e  beneficiaries,  the  power  to  require  the  trustees,  after  de&ult 

the  company,  to  enforce  the  trust,  was  studiously  withheld  from 
y  single  beneficiary  or  any  inconsiderable  number  of  the  benefi- 
iries.  Power  was  conferred  upon  the  trustees  in  some  of  the 
edi  to  act  afler  default  according  to  their  own  discretion  to  the 
teat  of  selling  the  trust  property;  but  no  such  sale  could  be 
ide  without  advertisement  for  such  length  of  time  in  advance  as 
)uld  give  full  opportunity  to  any  and  all  parties  in  interest  to 
voke  the  interference  of  a  court  of  equity,  and  enforce  the  execu- 
>n  of  the  trust  in  subordination  to  its  decrees. 
In  none  of  the  deeds,  however,  was  power  given  to  the  trustees, 

advance  of  sale,  to  divest  the  control  of  the  officers  of  the  com- 
>ny  at  their  own  independent  election.  Such  power  was  given  in 
veral  of  the  deeds,  certainly  in  that  under  which  the  complainanta 
&im,  but  only  in  the  contingency  that  the  trustees  should  be  so 
quired  by  a  prescribed  number  in  interest  of  the  beneficiaries. 

Until  the  administration  of  the  trust  property  was  assumed  by 
lis  court  through  its  receiver,  none  of  the  trustees,  in  the  exercise 
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r  discretion  or  in  obedience  to  the  command  of  the  r< 
T  of  cettuia  que  tnut,  ever  suggested,  in  the  dischi 
TQst,  the  propriety  of  dispossessing  the  constituted 

company.  The  receiver  of  this  court,  under  the  or 
urt,  acquired  pos.sesslon  of  the  trust  property  only  froi 
:uted  officers, 

of  these  martgagea,  it  will  be  observed,  invited  the 
>f  capital  upon  faith  in  the  security  of  an  uncomplet 
ind  every  purchase  of  a  bond  involved  apon  the  par 
wcr  a  like  confidence,  to  a  certain  extent,  with  tho 
tte  in  conferring  the  franchise,  and  the  stockholder  in 
s  money,  reposed  in  the  executive  officers  of  the  com] 
ithful  and  energetic  discharge  of  the  duties  assigned 
)  fundamental  law  of  the  corporation.  That  duty  i 
QSecution  to  a  successful  completion  of  the  projected  i 
t  rapidly  as  it  could  be  completed  even  partially,  the  i 
1  and  conduct  of  any  completed  parts  as  common 
-sons  and  property,  under  all  the  obligations  as  sue 
ind  the  public.  In  consideration  of  their  paramount  i 
•ndholders  were  invited  to  confide,  and  by  their  act 
nfide,  to  the  stockholders  the  selection  of  these  officer 
lefault  of  the  company,  they  might  elect  to  enforce  th 
I  deeds. 

the  meantime  these  officers,  in  the  common  interest  o 
•  and  bondholder,  were  charged  with  their  grave  r 
i.  To  meet  them,  the  subscriptions  of  stock  havii 
Bted,  they  could  have  in  contemplation  of  all  parties 
[neaos  except  the  earnings  of  the  road  and  the  credi 
,ny,  30  far  as  it  might  with  recorded  notice  of  the  lien 
olders  be  at  all  available. 

)r  to  any  default  of  the  campany  in  the  payment  of 
the  bonds,  it  was  not  unreasonable  to  suppose  that  tfa 

I  company  might  be  available  with  its  officers  for  tl 
But  immediately  npon  default,  publicity  of  the  em 

of  its  finances  was  unavoidable,  and  after  that  de& 
ue4  a  few  months  the  company  became  simply  a  te 

II  of  the  bondholders  of  all  its  corporate  franchises  a 
Thereafter  the  credit  of  the  company  could  certai 

leen  contemplated  as  adequate  to  the  oecessities  of  the 
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ctiarge  in  maiotaining  and  preserving  the  valae  of  the  trust 
Dperty, 

What,  then,  had  they  to  rely  upon  ?  Under  the  letter  of  the 
ntract,  upon  nothing  but  the  earnings  of  the  road  bo  long  as  it 
ght  be  permitted  to  remain  in  their  hands.  But  it  certainly 
ght  to  have  becQ  contemplated,  in  making  the  contract,  that  this 
ght  prove  to  be  an  insufficient  reliance.  The  earnings  of  the 
!ti  were  necessarily  subject  to  the  vicisaitudes  of  trade  and  travel, 
d  dependent  upon  the  continued  preservation,  in  despite  of  all 
cidents,  of  the  continuity  of  its  road  and  the  regularity  of  its 
tins,  and  upon  the  confidence  of  the  public  in  the  providence  and 
LtchfulnesB  of  tbe  officers  charged  with  the  control  and  manage- 
int  of  the  road  in  insuring  all  necessary  and  available  safeguards 
ainst  accident  to  life,  limb  or  property. 

That  providence  and  vatcbfulneea  necessarily  required  the  con- 
laal  outlay  of  large  suras  of  money  in  daily  expenditures  for 
rcbase  of  material  of  every  description  and  provision  for  antici- 
led  emergencies  all  along  ita  four  hundred  and  twenty  miles  of 
ick.  It  imposed  the  necessity  of  the  employment  of  a  small 
my  of  subordinates  all  along  its  roadway  and  in  control  of  every 
iving  train,  to  be  controlled  and  directed  by  skilled  and  inCelli- 
nt  overseers.  The  laws  of  humanity,  the  police  laws  of  two 
ites,  overriding  all  questions  of  pecuniary  interest  in  stockholders 
bondholders,  forbade  the  relaxation  of  that  providence  and  vigi- 
nce,  whatever  it  might  cost,  for  one  instant  of  time. 
Ibeae  necessary  supplies  could  not  be  purchased  by  the  pound 
the  piecemeal  from  day  to  day.  This  army  of  employees  could 
>t  be  paid  all  along  the  roadway  with  the  setting  of  every  sun. 
Iiose  who  furnished  the  one  were  compelled  to  await  the  ordinary, 
Dtine  of  auditing  and  settling  the  account,  incident  to  every  bus-. 
ess  of  magnitude,  and  the  employees  had  to  await  the  arrival  of 
me  periodic  pay-day.  If  the  officers  in  charge  of  this  road  were 
ider  obligation  to  announce,  upon  offering  to  make  every  purchase 
id  in  engaging  the  services  of  every  such  necessary  subordinate., 
at  pay  for  such  purchase  or  labor  was  to  be  forfeited  at  any. 
oment  wheik  the  bondholders  might  elect  to  arrest  their  adminis- 
ation  of  the  road,  it  would  have  been  manifestly  impracticable  to 
mtinue  the  operations  of  the  road  with  any  snfety  to  the  publi<- 
r  ono  single  day  after  the  right  of  the  bondholders  to  take  pos- 
■Bsion  of  the  mad  had  been  consummate. 
Tot.  XXIV.— ai 
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■e  they  tinder  any  such  obligation  ?  The  contract  di 
nd  them  to  surrender  possession  to  the  trustees  until  reqi 
lad  no  right  of  their  own  election,  without  the  orders  < 
Men  who  had  placed  them  in  charge,  to  do  so.  Their 
the  law  to  the  stockholders,  and  their  duty  under  thi 
>  the  bondholders,  required  them  to  retain  possession. 

were  under  any  such  obligation,  it  necessttrily  involrc 
ibility  of  their  continuing  to  conduct  the  road,  and  the 
le  and  immediate  suspension  of  all  trade  and  travel  aloi 

To  say  nothing  here  of  the  breach  of  faith  to  the  Con 
which  conferred  the  franchise,  and  the  great  inconren 

public  in  whose  interest  the  franchise  was  grunted,  s 
lion  would  bare  necessarily  impaired  immensely  the 
lecurity  of  all  the  bondholders. 
>peardfrom  the  record  of  this  case  that  the  officers  of  the' 

and  Ohio  Railroad  Company  were  placed  in  this  dile 
is  certainly  nothing  now  before  me  which  requires  anj 

their  conduct  under  these  embarrassing  circumstance 
nly  occasion  to  consider  that  matter,  however,  so  far  il 
he  rights  of  those  who  dealt  with  them  under  these  cii 

as  the  representatives  of  all  parties  interested  in  the 
ind  property. 

e  can  be  no  difficulty  in  rejecting  any  claim  upon  the  I 
M>ntTol  of  the  court,  preferred  by  any  parties  who  can 
i  regarded  as  creditors  at  large  of  the  Chesapeake  and 
.d  Company,  however  meritorious  the  consideration 
heir  claims  against  the  said  company  may  be  hosed. 
)  be  material  furnished  by  any  such  creditors  now  i 
je  of  the  receiver,  if  such  material  were  furnished  o 
[>f  the  company,  any  claim  on  account  thereof  must,  i 
I  of  any  lien  retained  by  the  special  contract  or  reserve 
,  be  subordinate  to  the  recorded  lien  of  the  mortgages, 
can  the  claims  of  the  employees  of  the  company  for  si 
pay,  or  the  comparatively  small  class  of  claimants  ref 
e  third  clause  of  the  receiver's  report,'  be  properly  regi 

Tollowing  i*  tha  pirt  of  the  report  referred  to  : — 
There  ii  a  claia  o{  cUim^  which  it  is  proper  that  I  ahould  bring  i 
jour  honor,  ariaini;  from  the  purchaii  of  material  Tor  the  DM  of  ih 
inlh  of  September  1B75,  and  the  Smt  eight  da;i  of  October.  Hi 
rial  waa  on  hand,  at  the  time  that  the  road.wai  taken  out  of  the 
upanj'  on  the  9ib  of  October,  by  the  ordoi  of  the  Circoit  Coon  ' 
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in  this  suit  as  clainiB  of  creditors  at  large  of  the  Chesapeake  and 
Ohio  Railroad  Company  ? 

I  am  not  required  to  coneider  how  these  claims  should  be  regard- 
ed if  this  were  an  application  by  the  claiinsnts  to  arrest  the  action 
nf  the  trustees,  or  any  of  them,  under  the  powers  granted  by  their 
levenl  deeds.  This  matter  presents  itself  as  incidental  in  the 
enforcement  by  a  court  of  equity  of  the  equitable  rights  of  the 
wndholders  under  one  of  the  deeds.  So  far  as  theyare  concerned, 
;hey  have  volnntarily  subjected  tfaemselvea  to  the  enforcement  of 
til  equitable  principles  in  the  administration  of  the  property  under 
Mntrol  of  the  court.  The  beneficiaries  under  the  second  mortgage 
if  the  Chesapeake  and  Ohio  Railroad  Compftny  being  subordinate 
11  interest  to  them,  must,  I  take  it,  necessarily  bear  the  ill  Conse- 
luenees,  if  any,  of  the  fundamental  rule  of  this  court,  invoked  by 
lie  complainants,  that  he  who  asks  cqui^  must  do  cqaity. 

I  incline  to  the  opinion  that  the  beneficiaries  under  all  the  Vir- 
ginia Central  Railroad  mortgages,  though  superior  in  dignity  to 
hose  represented  by  the  complainants,  are  in  this  suit  amenable  to 
lie  same  rule.  But  it  is  unnecessary  to  consider  that  question. 
'.t  is  conceded  on  all  hands  that  the  claims  of  these  creditors  are 
tsramount,  and  that  payment  in  full  of  principal  and  interest  will 
ifl  made  to  them ;  and  ns  the  allowance  of  the  claims  under  con- 
JdeTation — confessedly  of  a  high  equitable  character^an  only 
■oBtpone  the  realisation  of  their  full  rights,  they  must,  under 
amiliar  principles  governing  all  proceedings  of  courts  of  equity, 
ubmit  to  the  delay. 

I  am  of  opinion  that  these  unpaid  employees  and  other  claimants 
eferred  to  cannot  be  regarded  as  creditors  at  large  of  the  Chesa-' 
>eake  and  Ohio  Railroad  Company.     If  it  can  be  said  that  they 

lailed  Stales  Tor  the  Goitern  Diitrict  of  Virginia ;  pKrt  of  it  i>  slill  on  hand  . 
■nongil  the  storaa  of  the  company  ;  a  part  of  it  hai  been  worked  up  in  tho  repair 
f  dginei  which  are  itill  undergoing  repain,  and  ii  not  yet  in  use. 
"The  pnrchaie  of  the  articles,  the  labject  of  theie  claime,  wai  regarded  by 
loH  who  lold  them,  and  bj  the  offlcen  of  the  company  who  boaghc  them,  ai  k 
uh  one,  and  payment  was  only  delayed  by  the  cubIoiu  that  preraiti  in  mercantile  . 
ranuniana  of  a  like  character,  of  rendering  monthly  billi  for  the  cnrrent  month'* 
oppliei,  and  haring  them  paid  about  the  first  of  each  month,  tnatcad  of  dcmand- 
ig  eaifa  for  each  article  as  it  is  fbmished.  Theie  claims  would,  had  not  the  Uni- 
!d  States  Court  taken  ihs  road  oat  of  the  company's  hands,  all  hare  been  paid  in  - 
lis  months  or  October  and  Novembor,  in  the  regular  course  of  the  company's  - 
wineu.    Thfey  amouiir  to  about  tl7,000.     t  ask  foe  authority  to  pay   Ibeiv 
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tended  credit  at  all,  it  was  credit  not  to  the  Chesapeake  am 
tilroad  Company,  but  to  the  officers  then  in  charge  of  in 
iees,  rights  of  property,  &e.  Thb  Chesapeake  and  Ohio  R« 
impany  bad  been  then  bo  long  in  default  that  the  right 
ndholders  to  claim  possession  was  fully  consummate,  and  tl: 
natter  of  common  notoriety.^  It  could  not  be  expected  th 
iployees  all  along  the  track  of  this  road  should  pause  i 
jir  unceasing  round  of  daily  duty  to  inquire  whether  the 
Iders  had  or  had  not  asserted  their  rights  and  assumed  ci 
was  enough  for  them  to  know  that  the  service  they  were  ren 
>s  such  service  as  any  proprietor  would  necessarily  requii 
jy  had  a  right  to  believe  that  the  officers  left  in  notorious 
ncy  of  the  property,  and  charged  before  the  public  wi 
ipODsibility  of  its  care  and  custody,  were  abundantly  auth 
act  for  all  whom  it  might  concern  ia  contracting  for 
rvices. 

The  same  principle  will  run  through  all  the  gradations  < 
)yment  in  this  great  corporation.  These  employees  of 
ide  and  dignity  had  every  right  to  believe,  that  bo  long 
ndholders  stood  aloof  without  asserting  their  rights  to  possi 
By  were  willing  to  accept  and  regard  pro  tanto  as  their  i 
■  the  presen-ation  and  protection  of  the  property,  the  officer 
iced  in  charge  thereof  by  their  defaulting  creditor,  could 
dd  faith  to  the  creditor  or  the  debtor  abandon  their  posts, 
relict  while  they  held  them,  to  the  trusts  which  they  impoi 
These  bondholders  are  now  in  a  court  of  equity  seeking 
:tion  of  Ui6ir  claims  against  Che  railroad  company.  Thej 
ight  to  be  satisfied  to  the  extent  of  an  entire  forfeiture  of  i 
)prietaiy  rights  of  the  company ;  hut  to  concede  to  the 
forcing  such  forfeiture,  n  right  to  repudiate  all  responsibil 
isfy  these  highly  meritorious  claims  of  employees,  &c.,  o 
!  property  or  its  future  earnings,  would  be  grossly  incont 
;h  plain  equity.  In  this  forum  they  must  be  held  to  be  est 
m  denying  the  authority  of  the  officers  of  the  company 
■■  circumstances,  as  agents  for  tbemselves  as  well  as  other  [ 
interest,  to  have  incurred  such  liability. 
A.  recent  decision  of  the  Court  of  Appeals  of  Kentucky 
lewhat  similar  case,  of  Dmiglag,  ^e.,  v.  Cline,  ^e.,  of  wl 
re  been  furnished  by  counsel  with  a  newspaper  report, 
tains  these  views. 
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It  seems  to  me,  therefore,  vctj  clear  that  tbeso  claims  mnst  be 
^cognised  as  properly  chargeable  Upon  tbe  trust  fund.  The  com- 
lainanta  and  the  defendants,  trustees  under  the  seven  per  cent. 
ortgiige  of  tbe  Chesapeake  and  Obio  Raiload  Company,  concur 
ith  the  receiver  in  advising  tbe  payment  of  these  claims.  The 
elders  of  bonds  secured  under  tbe  mortgages  of  tbe  Chesapeake 
111  Obio  Railroad  Company,  all  of  whom  tbey  represent,  are  the 
ily  parties  \rho  can  be  ultimately  affected  by  such  payment,  and 
am  happy  to  have  their  assent  to  the  entry  of  an  order  wbicb,  in 
^spite  of  all  their  opposition,  roust  have  been  entered,  authorizing 
id  requiring  the  receiver,  as  promptly  as  practioobie,  to  satisfy 
lese  claims. 
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supkemb  coort  of  1lunoi3,' 
court  of  appeals  of  maryland.' 

supreme  coubt  of  michigan.* 
bdprkme  coort  of  pennsylvania.* 

Attorney. 
Parliet  t«  Pari  Delicto— Different  decreet  of  Guilt  a*  between  the 
nrtia  to  a  Fraudulent  Transactiuii— Relation  of  Attorney  and  ClieiU 
itting  between  Parties  in  Pari  Delicto, — There  may  be  different  de- 
«es  of  guilt  as  between  the  parties  to  a  fraudulent  or  illegal  transaction; 
1 1  if  one  party  act  under  circumstances  of  oppression,  imposition,  undue 
diience,  or  at  great  disadvantage  with  the  uther  parly  concerned,  so 
:it  it  ippears  that  his  guilt  ia  subordinate  to  that  of  the  defendant,  the 
urt,  in  suth  case,  will  relievo  :  Roman  v.  Mail,  42  Md. 
Where  the  parties  to  a  fraudulent  or  illegal  transaction  are  in  pari 
iido,  the  simple  fict,  that  at  the  time  of  such  transaction,  the  relation 
client  and  attorney  eiists  between  them,  will  give  the  former  no  claim 
the  aid  of  a  enure  of  equity  to  have  restored  to  him  the  property  of 
bich  the  latter  has  become  possessed  by  their  joint  fraud.  Such  rela- 
)D  alone  will  not  except  the  case  from  the  general  rule,  in  pari  delicto 
•tior  ut  conditio  pottidenlii,  aut  defeitdentis  :   Id. 

'  Prom  Hon.  N.  L,  Freeman,  Reporter ;  to  nppear  In  77  Illinois  Bcports.  Tho 
rporter  hsTing  determined  CO  puhliah  iho  lMe>t  decisions  at  once  and  bring  np 
:  others  ifierwanls,  there  will  b«  a  temporary  e*P  ''ro'u  vols.  68  la  76,  which 
II  be  filled  hereafcer. 

'  From  J.  Shoaf  Stockelt,  Esq.,  Reporter  ;  lo  appear  in  42  Maryland  Rep. 
'  From  Hoyt  Post,  Esq.,  Reporter,  and  Henry  A,  Chaney,  Esq,     Cases  decided 
Jsnnary  Tenn  1876.    Tha  volame  in  which  they  will  be  reported  cannot  jet  be 

<  From  P.  f  raier  Smith,  Esq. ,  Reporter  ;  to  appear  In  7S  Pa.  State  Bepotti, 


48S  AB8TKACTS  OF  BECBNT 

An  Bttornej  u  nnder  no  aotnal  incapacity  to  deal  witli  or  | 
from  his  client.  All  tbot  caa  be  rei|nired  is,  that  there  has 
abnso  of  the  confidenco  reposed;  no  impoaitioo  or  undue  influen 
tiscd,  nor  any  uacODSclonabJe  advantage  taken  bjr  the  attOToe; 
client.  When  a  (ran&action  betifeen  parties  occupying  such  le. 
each  other  in  brought  in  queation,  the  onus  of  the  case  is  cast  t 
attorney  of  ehoHiog  that  nothing  ban  happened  in  the  count 
dealing!  which  might  not  have  happened  had  no  such  connection  si 
and  that  the  transaction  has  been  fair  in  all  respecla.  If  the 
satisfied  that  the  party  holding  the  rebtion  of  clicoc  performed 
or  entered  into  the  transaction  voluntarily,  deliberately  and  ac 
knowing  ita  nature  and  effect,  and  that  no  concealment  or  andn 
were  used  to  obtain  bis  consent  to  what  was  dope,  the  transactioi 
maintained  :  14, 

'  He  who  cornea  into  equity  must  come  with  clean  hands ;  and  il 
seek  to  cancel  or  set  aside  uo  instrument,  or  be  relieved  of  a  trai 
or  recover  property,  on  the  ground  of  fraud,  and  he  hlniBelf  i 
guilty  of  a  wilful  partieipution  in  the  fraud,  equity  will  not  iuU 
£U  behalf:  Id. 

Bankruptcy. 

Reeording  Auignmtnt  of  Lanti— Aisigjtee  $  Sale. — An  ESS 
of  a  bankrupt's  land  by  a  register  to  an  assignee  in  bankru| 
acknowledged  or  proved  as  required  by  the  laws  of  Pennsylvai 
not  be  recorded  in  that  stute  :  Zeigler  v.  Shomo,  7K  Penna. 

From  the  commencement  of  proceediofH  in  Luiikrujilcy  the  i 
the  bankrupt  is  in  the  custody  of  the  District  Court  of  the 
States  ;  its  jurisdiction  is  superior  and  cooclusivo  and  ila  deer 
and  absolute :  Id. 

A  purchaser  at  an  assignee's  salo  of  a  bankrupt's  'properly  n 
order  of  the  District  Court  and  d.;cree  confirming  it,  is  not  boui 
that  every  particular  in  the  appnintnient  and  qualificatinu  of  the 
has  been  complied  with  \  he  takes  whatever  title  was  in  the  b* 
1,/. 

Land  was  sold  as  a  bankrupt's  ;  in  pjeclmenl  agninf^t  li!n  by 
chaser,  he  defended  on  the  ground  tliut  tlie  right  of  possession 
his  wife  when  the  writ  was  served.  If  the  wile  had  no  title,  1 
Session  was  that  of  her  huaband  and  the  defence  could  not  be  su 
Id. 

Collateral  Security.     See  Debtor  and  Creditor. 

Common  Carrier.     See  Contract. 

Constitutional  Law. 

Prt$umption  at  lo  Paangt  of  Lnwi  — Where  a  law  is  signet 
speakers  of  both  houses,  and  opprnved  hy  the  govcrnorrit  will 
sunied  ti>  have  been  passed  in  ci'nformiiy  with  nil  the  requirei 
the  Constitution,  and  to  be  valid,  until  the  presumption  is  o 
by  legitimate  proof,  clear  and  convincing  in  its  character :  Lai 
^eoria,  Atlanta  &  Decatur  Railroad  Co.,  77  III. 

Contract.     See  Altomeg;  Equity;  Injunrtion. 

Conttructinn    of    Bill  nf   Lading — Liabilili/   of    Commcn 
liiailed  hy  Special  Omtraot  — However  terms  may  be  understood 
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rdioary  sense,  if  iha  parties  h&ve  attached  other,  or  unnaual,  or  qrbi- 
ary  nicaninp:  to  them  tn  be  derived  from  their  fuir  interpretation  in  the 
lotruct,  they  have  the  right  bo  to  employ  them.  But  to  accomplish 
ich  purpose  and  to  vary  tho  common  understanding,  the  meaninj;  ou^ht 
I  be  plain  and  free  from  reasooable  doubt  :  McCoy  v.  Erie  &  Wettera 
\antporialion  (h.,  42  MJ. 

The  plaintiffs  sued  tho  defcndantB,  tvbo  were  common  oarriars,  for 
images  sustained  by  the  alleged  negligence  of  the  defendants  in  trans- 
Drting  a  cargo  of  curn,  consigned  to  the  pJaintiHa,  from  Chicago  to  Bal- 
more.  The  bill  of  lading  was  a.  printed  form  with  the  blanks  filled  up, 
I  which  was  stated  ''  Received  *  *  of  *  *  tho  following  packages  (cou- 
^uts  unknonn),  in  apparent  good  condition:  Marks  *  *  *  articles: 
5,000  bus.  25,000  bus.  No.  2,  Corn  Pro.  Philadelphia.  Marked  and 
umbered  aa  per  margin,  to  be  transported  by  the  Anchor  Line,  *  • 
1  the  following  terms  and  conditions,  viz.  :  *  *  *  It  is  further  agreed 
lat  the  Anchor  Line,  and  the  steamboats,  rnilroBds  and  fornarding 
nes  with  which  it  connects,  shall  not  be  held  accounlible  for  any  damage 
r  deficiency  in  packages,  after  the  same  shall  have  been  receipted  for 
I  good  order  by  consignees,  or  their  agents,  at  or  by  the  next  carrier 
eyond  the  point  to  which  this  bill  of  lading  contracts.  *  *  *  It  is 
irther  stipulated  and  agreed  that  in  case  of  any  loss,  detriment  or 
image  done  to  or  sustained  by  any  of  tho  property  herein  receipted 
ir,  during  such  transportation,  whereby  any  legal  liability  or  responsi- 
ility  shall  or  may  be  incurred,  that  company  alone  shall  bo  held  answer- 
lie  therefor  in  whose  sctual  custody  the  same. may  be  at  the  time  of  the 
ippening  of  such  loss,  detriment  or  damage.  *  *  *  And  it  is  further 
^eed,  that  the  amount  of  the  loss  or  damage  so  accruing,  so  fur  as  it 
lall  fall  upno  the  carriers  abovo  described,  shall  bo  computed  at  the 
ilue  or  cost  of  said  goods  or  property,  at  the  place  and  time  of  ship- 
lent  under  (his  bill  of  lading,"  &c.  Evidence  was  offered  at  the  trial 
mding  to  show  that  the  corn  was  receipted  for,  "  in  good  order,"  by  the 
insignees'  agents  at  Baltimore  :  Held, 

1.  That  it  WJS  intended  by  the  exemption  clause  iu  tho  bill  of  lading, 
>  protect  the  defendant  from  any  damage  or  deficiency  in  any  package 
here  the  contents  were  unknown,  af^cr  the  same  had  been  receipted 
ir  Id  good  order ;  but  that  it  was  not  intended  to  be  applied  to  the 
corn"  in  question,  and  did  not  admit  of  such  meaning. 

2.  That  common  carriers  may  by  special  contract  limit  their  liability  as 
!co;rnised  by  the  commou  law,  where  there  eeems  to  be  reason  and  jus- 
ce  to  sustain  their  exemption.  But  where  such  is  the  case  it  ought  to 
B  by  clear  and  distinct  terms. 

3.  That  if  it  were  the  design  of  tho  defendant  that  said  clause  of  ex- 
niption  should  apply  to  '-  corn,"  it  was  not  expressed  with  sufficient 
learness  to  preclude  the  plaintiffs  from  a  recovery. 

4.  That  under  the  clause  in  the  bill  of  lading — which  was  the  written 
jntract  between  the  parties, — prescribing  the  mode  of  estimating  any. 
■s)  or  damage  which  the  plaintiffs  were  entitled  to  recover  by  reason  of 
le  Don-performance  of  the  contract  by  the  defendant, — there  was  no 
ccasion  to  resort  to  parol  explanation,  or  to  any  course  of  dealing 
etween  the  parties  to  eauble  the  jury  to  ascertain  tbe  extent  of  the 
uuge:  Id. 
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COBPOBATION.      See  Ti-utl. 
:(or) — Liahili'ty   for     Fraud — B'M    by    Stockholder — ia. 
— Where   directors  of   a    corpurution    huve  su   mismaoig 
s  to  be  fraudulent,  a  bill  may  be  uaJDCained  uguinat  thei 
by  a  shareholder  :    Wallt'g  Appeal,  78  Penna. 
ircholdcr,  in  such  case,  may,  under  proper  circamstances, 

the  protection  of  the  corporation  :  Jd. 
lirectoTS  of  a  corporation  for  the  sale  of  land  rejected  off 
:buBe  of  its  land  ;  although  this  was  imprudently  done,  jet 
r  resting  in  their  discretion,  if  without  fraud,  they  we 
ble:  Id. 

Jower  tu  esecuto  and  lasue  bonds,  contracts  and  other  certi 
itednesa  belongs  to  all  corporations,  public  and  private, 
ible  from  their  eiistence.  The  power  to  contract  nece 
.  the  power  to  create  a  debt :   Id. 

charter  of  a  land  company  gave  the  directors  power  to  i 
nd  by  deed  or  lease ;  the  power  to  mortgage  land  on  a 

and  for  a  proper  debt  is  implied  :  Id. 
corporation  owning  a  very  large  body  of  lands,  had  fo\ 
urter  "  to  aid  in  the  development  of  minerals  and  other  ma 
iromote  the  clearing  and  settlement  of  the  country :"  Htl 
ding  of  saw-mills  and  an  hotel  for  the  accommodation  ol 
business  in  connection  with  carrying  oat  the  prime  object 
,ioa  was  within  its  powers:  Id. 

if  such  expenditures  were  vlfra  vire$,  stockholders  knotr 
id  not  objecting  until  long  after  their  completion,  conld  d( 
directors  to  account  for  the  moneys  expended  :  Id. 
1  directors  net  honestly  for  what  they  cst«em  the  best  inter 
loration,  and  do  not  wilfully  pervert  their  powers,  but  on 
hem,  they  will  not  be  held  to  account  fur  money  eipen 
le:  Id. 

)  an  act  of  directors  is  in  excess  of  their  authority,  but  doi 
/(/e  intent  of  benefiting  the  corporation,  and  a  sharel 
;  of  it,  does  not  dissent  within  a.  reasonable  time,  his  asse 
imed,  and  he  cannot  gainsay  it  |  and  when  the  act  of  the  di 
ned  of  is  to  be  followed  by  a  large  expenditure,  the  share 
lot  only  make  his  profcst  within  a  reasonable  time,  but 
;  up  by  active  preventive  measures:  Id. 
igainst  good  conscienee  that  one  having  power  to  prevent 
y  and  see  his  assnciatcs  spend  money  which  may  resalt 
and  afterwards  charge  them  with  it.  His  neglect  to  act 
,ime  effectually  bars  bis  right :  Jd. 

'ears'  omission  to  proceed  would  be  a  bar  to  an  action  : 
B  for  the  misuse  of  the  corporate  property  :  Id. 
tockholders  directed  public  sales  of  their  lands,  and  that  pi 
e  made  in  cash  and  in  their  bonds :  3eld,  the  payment  in 
ivalent  to  cash  :  Id. 

tors  bought  at  the  sales  at  fair  prices,  and  the  sales  wei 
Dpenty  and  fairly  :  ITeld,  the  sales  to  them  were  valid  :  7i. 
ilulenf  Iiuue  o/  Slock. — If  the  directors  of  a  railway  com  pa 
f  give  away  certificates  of  stock,  being  a  mnjor  part  'thei 
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Dntractors  buildiog  tlie  road,  for  the  purpose  of  giving  them  a  control- 
ng  iaflueuce  in  the  election  of  officers  and  the  maDapement  of  the  road, 
cuurt  of  equity  will  declare  the  same  void,  especially  where  a  part  of 
lie  directors  sre  interested  in  the  contract  witli  tlie  oon  true  tors  :  Oilman^ 
llinton  &  Springfield  Railroad  Co.  v.  A'c/%,  77  111. 

Trvttee — Railroad  DtreetoTt. — It  ia  illegal  for  directors  of  a  railway 
iQipany  to  become  members  of  a  company  with  whom  they  have  made 
contract  to  build  and  equip  tho  road,  so  as  to  share  iu  the  profits,  and 
'  they  do,  they  will  in  equity  be  compelled  to  account  for  the  profits 
iiliied  :    GUman,  Clinton  &  Sprinsfitld  Railroad  Co.  y.  Kellry,  77  III. 

Criminal  Law, 
Self  defence — If  a  party  be  assaulted  in  such  a  way  as  to  induce  in 
ioi  a  re^ooable  and  well-grounded  belief  thut  he  is  actually  in  dunger 
r  losing  his  life,  or  suffering  great  bodily  harm,  he  will,  when  actin;; 
oder  such  apprehension,  bo  justified  in  defendinir  hiniaetf,  whether 
le  danger  be  real  or  only  apparent :  Roach  v.  The  Ptopte,  77  111. 

Debtok  and  Creditor. 

Collatertil  Seeuriti/ — Lten. — The  nBaignuient  of  a  collateral  security  to 

creditor  to  hold  for  the  security  of  his  debt,  estabUnheH  a  privity  of 
}Dtract,  which  invests  him  with  the  ownership  of  the  ciilliiteni  for  all 
urposea  of  dominion  of  the  debt  assigned  :  Haana  v.  Ha/ton,  78  Penna. 

When  the  collateral  is  lost  by  the  insolvency  of  the  debtor  in  it, 
irough  thesupioe  negligence  of  the  creditor,  he  must  account  for  the 
K14  t<)  hi<<  own  debtor:   /'/. 

Pluiiitiff  assigned  to  defendant  a  judgment  ogainst  Juckson,  the  lien 
r  which  expired  September  1863,  iis  cnlluteral  for  raoney  lent  to  pluin- 
S;  defendant  negleci-ed  to  revive  the  lieu  ;  Jackson  sold  his  Innd  July 
86<Und  tbejudginent  a^'.iinat  him  was  lost:  ife/i^,  that  defendant  was 
able  to  pUintiff  on  the  ground  of  negligence  '.  Id. 

Jackson,  at  the  sale  of  his  land,  was  sulvcnt.  and  the  judgment  was 
nlleetible.  He  afterwards  died  insolvent:  fUli/,  that  the  Statute  of 
litiiitations  began  to  run  from  tho  time  of  the  sale,  not  from  the  time 
rhea  the  lien  expired :  Id. 

Deed. 

Wkil  ii  Etntntii  to  ihr  DeNteiy. — To  constitnte  a  delivery  of  a  deed, 
he  iinntor  must  do  some  act  putting  it  beyond  bis  power  to  revoke, 
'here  can  be  no  delivery  so  lung  as  the  deed  is  within  his  control  and 
nbjeel  ti>  bin  authority  :   Duer  v    J-imen,  42  Md. 

The  delivery  need  not  be  to  the  grantee,  but  may  be  to  a  third  party 
inihurixed  to  receive  it,  or  oven  to  a  stranger  for  the  use  of  the  gvuutee : 

It  is  Dot  necessary  to  prove  a  formal  delivery ;  this  may  be  inferred 
Tiiui  the  acts  of  the  party  without  words,  or  from  words  without  acts,  or 
'turn  both  combined  :  Id. 

ElJUirr.     Bee  Attorney;   Corporation;   Water  aixd  Waler-cour$e*. 
Enfureing  Performance  of  Condition. — Where  a  father  made  a  con- 
vejance  of  all  his  lands  to  his  five  sons,  upon  the  consideration  that  he 
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ixfDBliip  assessor  iDBtaad  of  the  village  uaessor,  and  the  taxes  hsd  been 
lid  over  to  the  tuvrnsbip  by  the  parties  assessed :  JJeU,  that  the  right 
f  the  relator  to  the  tax  is  clear;  that  the  village  assessor  might  and 
hould  have  made  the  aasesemeDt,  and  the  tax  should  have  been  collected 
ar  sad  paid  over  to  the  village  ;  but  that  his  failure  to  do  so  eon  work 
0  estoppel  BgaiDst  the  village  in  favor  of  the  township  ;  that  the  mere 
eceipC  of  money  by  s  party  not  entitled  caDQot  of  itself  create  soy 
quiiy  ia  his  favor;  that  the  tonnahip  assessor  ia  making  an  assess  bic  at 
e  had  no  right  to  make  was  not  the  agent  of  the  township,  and  not  en- 
itled  to  compensation  for  it ;  that  though  it  ia  possible  the  village  as- 
taaoT  might  have  disregarded  what  was  done,  and  made  a  lawful  assess- 
lent  himself,  yet  it  is  manifestly  wiser  and  more  proper  for  the  village 
}  kinction  the  collection  and  claim  the  money  than  to  excite  litigation 
y  new  proceedings ;  thst  there  are  no  disputed  questions  of  fact  in- 
alved  requiring  a  fonnsi  trial,  bat  the  question  la  purely  one  of  law, 
nd  that  it  would  therefore  be  idle  to  send  the  case  to  a  Jury  ;  that  the 
ict  that  the  township  has  used  the  money  will  esouse  the  present  pay- 
i«nt  in  money,  but  that  the  village  is  entitled  to  a  township  order 
Vrit  granted  :  2%«  /'rupfc,  ex  rel.  the  ViUage  of  Decatur,  v.  7Tfc« 
roumihip  Boardo/  Decatur,  8.  C.  Mioh. 

Evidence. 

Stamp. — A  note  voa  drawn  by  a  firm  to  their  own  order,  endorsed  by 
hem  to  one  of  the  firm  and  by  him  endoned  to  Cottrell.  Before  ma- 
irity  Cottrell  died,  and  the  note  was  found  amongst  his  papers  ud- 
lamped  :  Held,  that  the  want  of  a  stamp  wss  not  evidenoe  that  Cottrell 
id  received  the  note  without  oonsideration :  Long,  Adm'r,  v.  Spencer 
:  (5> ,  78  Penna 

The  Internal  Revenue  Act  merely  made  the  want  of  a  stamp  a  disqoali- 
cation  of  the  instrument  as  evidence:  Id. 

Afler  the  dcuth  of  Cottrell  his  administrator  procured  the  collector  to 
tamp  the  note  :  Held,  that  the  note  was  to  bo  treated  as  if  stamped 
'hen  msde  :  Id 

Testimouy  by  two  of  the  defendants  that  the  note  was  unstamped  when 
used  Co  Cottrell,  being  as  to  a  matter  before  his  death,  was  inadmlssi- 
le  under  the  proviso  of  the  Act  of  April  loth  186»  :  /./. 

Declarations  hy  the  sdminislrBtor  of  Cottrell  that  there  was  notbiDg  in 
is  books  and  papers  to  show  that  any  consideration  had  been  given  for 
lie  note,  were  irrelevant :  Id. 

FoKQED  Instruuznts.     Sco  Ne^igettct. 

Frauds,  Statute  of 

Pramiae  lo pty  Dell  of  Another — Evidence.— 'Evidence  to  change  a 
oniract  rektioa  between  pkiotiff  and  a  third  party  and  to  prove  a  pro- 
line to  pay  the  debt  of  another  as  a  new  and  original  undertaking  and 
«  a  contract  of  suretyship,  must  be  clear  and  satisfactury  ;  olherwise 
;  will  fall  within  the  Sistute  of  Frauds  :   Ilaverlj,  v.  Mercur,  78  Penna. 

Uo  a  judgment  of  nonsuit  the  court  below  beiuK  better  ablo  (o  judge 
r  the  force  of  the  evidence,  the  necessity  of  a  clear  and  preponderut' 
If:  weight  of  evidence  in  favor  of  sn  absolute,  original  and  persooul 
irouiJM,  is  greater  where  the  court  of  error  b  called  upoD  to  reverse  the 
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C'meDt  of  the  lower  court;  it  ehould  plainly  appear  that  the  pli 
A  case  that  should  have  gpae  to  the  jury  :  Jd. 

Injunction.     Sae  Equity;  Waters  and  Wa^er-eourta. 

Spedjic  Performance — Uncertjnnty  of  Contract. — A  bUI  was  fi 
Testruio  deicndunt  jVotn  viulatiag  the  IblWiog  coutract : 

"  \Yhercas,  Caswell  &  Breini<;  have  heretofore  released  Gibbs&  i 
from  a  contract  fur  towing  and  delivering  logs,  now,  in  conaide 
thereof,  I,  Chancy  Gibhs,  do  hereby  agree  that  I  will  never  tow  ^ 
in  competition  with  Buid  CuBwell  &  Bveinig,  or  either  of  iheni. 
Ludington,  Micbij^an,  this  19th  duy  of  May  1S73. 

(Signed)  Chancy  Gii 

"  I  agree  to  same  as  above 

(Signed)  A.  A.  Maxi 

The  bill  prayed  that  the  defendanta  bo  enjoined  from  towing  i 
at  the  port  of  Ludington  in  competition  with  complainants,  and 
towing  vessels  into  or  out  of  said  port  so  long  us  complainaati 
engaged  in  the  samo  business  and  "  furnished  sufficient  fat 
for,  and  faithfully  performed  ur  offered  to  perform  all  such  t 
biisinesa  at  said  port :"  lieM,  that  the  question  not  only  as  to  wl 
there  was  in  fiict  any  competition,  but  also  nbetbcr  complaiaanta  : 
time  were  furnishint;  "  sufficient  facilities,"  and  what  would  be  c 
ered  sufficient  facilities,  must  arise  in  every  cane  of  an  alleged  viol 
that  the  difficulties  in  the  way  of  enforcing  an  agreement  of  this  i 
tain  and  indetinite  character  were  fully  discussed  in  £lanchard  7. 
&  L.  M  Rnilroiid  Co.,  31  Mich.  43.  which  was  referred  to  aa  dc 
of  this  case,  and  an  injunction  was  refused:  Catwefl  et  al.  v,  ( 
S.  0  Mich. 

Insukance. 

Recital  of  Piiymrnl  of  premium — Estoppel. — Where  a  policy  of 
anco  of  a  person's  life  recites  thepnyment  of  the  first  quarterly  prei 
the  insurance  cnmpany  will  not  be  permitted  to  disprove  such  re 
'ftutonia  Life.  Ins    Co.  v   JIfueller,  77  111. 

Interpleadee. 

Holder  cannot  claim  part  nf  the  Money. — Where  a  party  owes  a 
or  has  a  fund  in  bis  hands,  and  files  a  bill  of  interpleader  ngainst  1 
ent  claimants  of  the  same,  he  will  have  no  right  to  eater  intn  a  o 
fur  a  portion  of  the  fund,  as  belonging  to  himself:  Co^sicell  v. 
strong,  77  111. 

Intoxicating  Liquors. 

Foreign  Contract — llleg'il  Payment — Setoff— Notice.— "SjoetW 
sued  for  beer  furiiixhed  by  defendant  in  error,  a  corporation  local 
Milwaukee.  The  beer  was  sold  after  verbal  negotiations  with  nn  1 
carried  on  at  Rocthke's  8t«re  in  Paginuw  City.  The  jury  foun 
franpaetions  were  salcH  and  not  agency.  Part  nf  the  beer  was  sent 
the  Siiginaw  City  negotiations,  and  the  Rale  was  held  by  the  court 
to  have  been  void  under  the  MichigMn  liquor  law.  The  rcmainde 
sent  from  Milwaukee  on  separate  orders,  held  to  be  valid  fiireigi 
tracts :  Held,  that  as  the  verbal  agreement  made  in  this  state  in 
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infficieDt  UDdor  I'lic  Statute  of  Frauds  to  cover  future  or<lcrs,  anil  as  thoao 
ihorefure  stood  oa  their  own  merits,  and  the  sales  sad  aliipmeuta  were  in 

nade  there  which  would  have  been  valid  at  commun  law,  aad  wluuh 
nust  be  presumed  to  bo  valid,  under  wlijoh  these  latter  sales  were  wade  : 
RotthJay.  Brevpag  Oumpani/,  8.  C.  Mich. 

The  court  below  refused  to  allow  the  money  paid  for  the  unlawful 
larchases  to  bo  set  off  against  tho  demand  in  suit  for  tho  rest :  Jlel'/, 
hit  this  was  crnir  ;  that  tbe  statute  providing  fur  the  recovery  bncic  of 
DOaeja  paid  for  liquors  sold  in  violence  of  law,  as  moneys  received  with- 
>Dt  considoraCion,  places  the  liability  for  such  money  on  the  same  footing 
9  fur  any  other  money  had  and  received,  ond  that  it  was  therefore  as 
egitimategrouud  of  set-off  as  if  tho  plaintiff  had  collected  it  for  defendant 
nd  failed  to  piy  it  over :  Id. 

Judicial  Sales. 

Fairnui. — The  greatest  fairness  is  required  of  those  intrusted  by  law 

0  conduct  judicial  sales,  and  of  those  purohasing  at  such  sales ;  and  any 
greement,  oontrtct  or  arrangement  entered  into  on  the  part  of  the  bid- 
ers,  calculated  to  prevent  competition  at  the  sale,  being  contrary  to 
ubiic  policy  and  a  I'raad  upon  the  law,  will  vitiate  tbe  sale  :  Wibon  v. 
Cttlog^,  77  111. 

Laches.     See  Corporation. 
Limitations,  Statute  of.     See  Debtor  and  CreiHior. 

i>lAI.IGIOU9    PROSECUTIOH. 

Prohahle  Cavte — Malice — Probable  cause  is  such  a  state  oFfaels  in 
lie  mind  of  the  prosecutor  as  wuuld  lead  a  man  of  ordinary  c:iution  and 
rudenoe  to  believe  or  entertain  an  honest  and  strong  suspicion  that  the 
eraon  arrested  is  guilty.  It  does  not  depend  on  the  actual  state  of  the 
ue  in  point  of  fact,  but  upon  tbe  honest  and  reasonable  belief  of  the 
arty  ooumiencing  the  prosecution  ;   Jl-irphnm  v.  Whilnei/,  77  111, 

The  term  malice  in  a  suit  for  malicious  prosecution  is  not  to  bo  eon- 
idered  in  the  sense  of  spite  or  hatred  against  an  individual,  but  of  wi- 
u  animus,  as  denoting  that  the  party  is  actuated  by  improper  and  indi* 
:cl  motives :  Jd. 

Master  and  Servant. 

Negligence. — Where  a  servant  of  a  mining  company  was  killed  by  the 
lUing  of  a  rook  from  the  roof  of  a  common  gangway  in  a  coal  mine,  and 

1  was  sought  to  charge  the  company  with  negligence  in  not  keeping  the 
lafia  a  safe  condition,  it  was  Ue/d,  that  notice  to  the  superiuiendent 
Fihe  dangerous  situation  of  the  roof  was  notice  to  the  company;  and 
'  this  was  long  enough  before  tbe  accident  to  have  given  time  to  repair, 
le  same  was  sufficient  to  flx  negligence  upon  the  company :  Quincu 
W  Co.  v.  Bood,  77  111. 

NEaLiOENCR.  See  Master  and  ServatU. 
RaOrMBi^Fire — Defeefive  Engine. — In  an  aotjon  sgaiost  a  railroad 
9mpsny  for  buroing  a  house,  it  was  alleged  that  the  fire  was  connuni' 
ited  by  engine  No  458,  which  was  not  in  a  proper  condition  :  Held, 
)st  the  oondition  of  that  enfrine  and  its  manatiement  were  all  that  was 
>  be  eoDaideradj  Erie  Bailuay  Co.  t.  Decker,  78  Penna. 
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If  that  engine  vias  properly  constrncted,  the  oompany  wonM  I 

ble,  Bllhongh  the  burning  was  ocoaaioned  by  fire  accidentally  i 

m  it:  Id. 

Bvidenco  to  prove  defects  in  otber  engines  of  tha  company  ma 

it,  and  sbould  bare  been  ezclnded  :  Id. 

On  croaa-exami nation,  the  inspector,  who  had  been  eutnined  t 

458,  testified  that  be  had  sometimes  found  broken  grat«9,  bnl 

;bin  three  years:  Held,  this  answer  was  irrelevant;  that  the  pli 

I  bound  by  it  and  could  not  contradict  it  by  showing  thM  1 

ites  had  been  found  within  that  lime  ;    Id. 

Riffkli  and  Lial/ililie*  groviing  out  of  a  Forgtd  Alignment  q 
eate*  of  iStoek. — B.  L.  It  Co.,  as  private  bankers,  ni&de  a  loan 
tain  forged  assignments  of  certificates  of  stock  of  the  H.  F.  Ii 
the  agent  of  the  firm  of  D.  &  Q.,  of  which  the  real  o^ner  of  i1 
cates  was  a  member,  in  ignorance  of  the  forgery.  These  cert 
re  pfeSented  to  the  tasumnce  company  and  cancelled,  and  a  new 
e  iu  lieu  thereof  issued  in  the  name  of  and  delivered  to  B.  L. 
out  a  month  sfl^erwards  the  firm  of  J).  &  Q.  failed,  and  noti 
en  to  B.  L.  &  Co.  sod  to  the  B.  F.  Ins.  Oo.  that  the  assigi 
re  forged.  On  a  bill  filed  by  the  ossiguee  in  bankruptcy  of  D 
linst  B.  L.  &  Co.  and  the  H.  F.  Ins.  Co.,  to  compel  the  fon 
iver  up  the  certificate  issued  to  them,  end  the  latter  to  issue 
tificate  to  the  eomplatnant,  it  vhs  Held,  1.  That  B.  L.  &,  C« 
tain  the  loss  occasioned  by  the  furgery,  and  had  no  right  to  tl 
m  theiDBDrance  company;  2.  Thuc  if  the  insurance  oompsn; 
Ity  of  negligence  iu  iseuiog  the  new  certificate  without  detecti 
^ry,  unless  that  was  the  occasion  of  the  loss  to  B.  L.  &  Co.,  it 
be  sufficient  to  shift  the  loss  upon  it;  3  That  negligence,  to  « 
in  estoppel  must  be  the  proximate  cause  of  the  loss;  4.  Th 
irance  company  having  issued  the  stock  upoa  the  forged  name 
St  Co.,  who  had  before  treated  tt  as  a  genuine  paper,  and  t 
ent  misled  the  insurance  company,  B.  L.  &,  Co.  ought  not  b 
m  aceounlahle  for  the  loss  incurred  by  their  own  error,  unlea 
Id  make  it  appear  that  they  might  have  avoided  the  loss  but  f 
iligence  or  oversigfat  of  the  insurance  company;  5.  That  Buy 
ce  on  its  part  would  not  render  it  answerable  unless  that  we 
limate  cause  of  the  toss  :  Stow*,  Lancatter  i:  Co.  v.  ffovara 
urqitee  Company  tt  al.,  42  Md. 

Power.    See  Carporatim. 

{a  a  general  rule  a  pgwer  to  sell  and  convey  does  not  confer  > 
nortgage.  Questions  of  this  sort  mnsl  depend  on  the  peculia 
istauces  of  the  trust,  and  the  intention  of  the  parties  as  sbon 
instrument:  l^ttM  v.  Latrobe,  42  Md. 

Railboad.     See  Jfegligmee. 

fimieipal  Suhtcriplibtu.—CQTtntiee  having  no  power  to  contraol  ^ 
ray  company  to  sabecribe  to  its  capital  stock,  except  when  aath< 
I  vote  of  the  people,  it  follows  that  the  county  anthoii^es  cannot 
any  offer  to  such  a  company,  prior  to  any  vote,  upon  whioh  tlw 
y  has  a  right  to  rely :  The  People  T.  Car  Co.,  77  IU. 
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8>T-on<     Sea  Intmnieating  laquori. 
StaUF.    See  £uidmee. 
Spatdti. 
Corutrvelum — Penal  AcU.—WhiUt  a  statute  is  no.  to  t>e  followe<l  ec- 
rding  to  it»  literal  terms,  if  it  can  be  discovered  that  such  waa  not  the 
tcnticiT),  jet  the  meaning  must  bo  iBcertained  by  a  reasonable  construc- 
iQ  to  be  given  to  the  provisions  of  the  act,  and   not  one  founded  on 
;rc  arbitrary  conjecture  :    Cear/oM  V    The  StnU,  42  Md. 
No  niiD  incurs  a.  penalty  unless  the  act  which  subjects  him  to  it  is 
>arly  within  both  the  spirit  and  letter  of  the  statute.     Thiogs  which 
not  come  within  the  words  are  not  to  be  brought   within  them  bv 
natractioD ;  the  law  does  not  allow  of  construotive  offences  or  of  arbi- 
iry  panishment :    Id. 

Statates  should  be  interpreted  according  to  the  mofit  natural  and 
vioug  intent  of  their  language,  without  resorting  to  subtle  or  forced 
QBtruutioD,  for  the  purpose  of  either  limiting  or  extending  their  opera- 
a;  Id. 

It  is  only  in  case  the  meaning  of  ft  statute  is  doubtful,  that  the  courts 
!  lathorized  to  indulge  In  conjecture  as  to  the  intention  of  the  legis- 
ure,  or  te  look  to  consequences  in  the  construction  of  the  law. 
liere  the  meaning  is  plain,  the  act  must  be  carried  into  effect  according 
its  language,  or  the  courts  would  be  assuming  legislative  authority  :  Id. 

Stheah.     See    Water  and  Water-courut. 

Tbubt  AMD  Tbhstkb.  See  Oorporation. 
Tnutee  and  Ceelui  que  Tnul — Principal  and  Agent — Ctrporationa — 
aiuaeliont  betu>eeit  a  CbrpoTation  ajtd  ill  Direetort  gooerned  by  the 
tie  applicahU  to  Trantactioa*  between  Principal  and  Agent,  (£c. — 
rden  of  Proof  a»  to  a  Traruaefton,  hettoeen  Partiet,  toliere  one  bean  a 
Juciary  relation  to  the  other. — As  between  trustee  and  cettui  que  trvtt, 
agent  and  principal,  the  rule  is  inflexible  that  the  trustee  or  agent 
laot  take  the  benefit  of  a  transaction  entered  into  io  violation  of  bis 
ty ;  or  where  the  benefit  claimed  and  the  duty  to  be  performed  are 
insistent :  Camherland.  Coal  and  Iron  Co  v.  Parit,h,  42  Md. 
Diractora  and  managers  or  corporations  and  other  companies  are  withio 
:  rule  which  governs  the  dealings  of  trustee  and  ctit\d  que  tnaf,  and 
!tit  and  principal ;  such  directors  and  managers  are  in  fact  trustees 
1  agents  of  the  bodies  represented  by  them  ;  Id. 
[q  the  case  of  directors  of  a  corporation,  there  is  an  inherent  obliga- 
a,  implied  in  the  acceptance  of  such  trust,  not  only  that  they  will  use 
lir  best  efforts  to  promote  the  interest  of  the  shareholders,  but  that 
y  will  in  no  manner  use  their  positions  to  advance  their  individual  in- 
est  u  distinguished  from  that  of  the  corporation,  or  acquire  interests 
It  may  conflict  with  the  fair  and  proper  discharge  of  their  duty ;  Id. 
rbe  burden  of  proof  is  upon  a  party  holding  a  confidential  or  fiduciary 
itian  to  establish  the  perfect  fairness,  adequacy  and  equity  of  a  trans- 
ion  with  the  party  with  whom  he  holds  such  relation ;  and  that  t«o 
proof  entirely  independent  of  the  instrument  under  which  he  may 

Water- AND  Watir-codrses. 
Righli  of  Riparian    Proprietor* — Que  of  ike   Introduction  of-an 
i'fieial  Sttpplt/  of  Water  into  a  itream  running  through  the  Jand  qf 
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another — Jariidiclion  in  EqnUy — Injunction  — The  right  of  eve 
rian  owner  to  the  enjoy  luviii.  of  a  streuiu  ut'  rutming  wuler  Id  iu 
state,  in  flow,  quantity  uod  quality,  13  incident  nnd  appurtenaiil 
ownerahip  of  the  land  iteclf,  and  being  a  eommon  right,  it  folli 
every  proprietor  \a  bound  ao  to  use  the  common  right  as  not  to  i 
with  an  equally  beneficial  enjoyment  of  it  by  others  :  Mayor  o, 
more  T.  Appold,  42  Md. 

As  Buch  owner  he  has  the  right  to  insint  that  the  stream  shall  ( 
to  run  as  it  was  accustomed  to  run  ;  that  it  shall  continue  to  flow 
his  hod  in  its  usual  quantity,  at  its  natural  place,  and  at  its  luuol 
Id. 

Bat  there  must  be  allowed  to  all  a  reasonable  ase  of  that  i 
counion )  and  such  a  use,  although  it  may  to  some  exient  dimii 
quantity,  or  affect  in  a  meuHure  the  flow  of  the  stream,  is  perfec 
sistent  with  the  common  right:  Iil. 

It  is  imposaible  to  lay  down  a  precise  rule  defining  the  limit 
separate  the  lawful  from  the  unlawful  use  of  a  btrcum,  to  cover  a 
and  the  question  must  be  determined  in  each  case  by  lakinj;  ii 
sideratiun  the  size  of  the  stream,  the  velocity  of  the  current,  th' 
of  the  banks,  the  character  of  the  soil,  and  a  variety  of  oihc 
the  true  test  being  whether  the  use  is  of  such  a  churucter  as  i 
materially  the  equally  beneficial  ute  of  the  stream  by  others ;  J 

An  attempt  to  empty  into  a  stream  an  ortiGcial  supply  of  wati 
extent  of  1LI,OUO,IIOU  gallons  in  every  twenty-four  hoars,  IB  a 
consistent  with  the  common  enjoymettt  of  the  stream  bj  all  otfa 
rian  owners:  Id. 

And  being  an  unreasonable  and  unanthorited  UFe  of  the  sli 
action  will  lie  by  the  party  whose  rights  are  bo  invaded,  even  lb 
may  not  bave  suffered  any  actual  damage :  Id. 

The  jarisdictioQ  of  the  courts  of  equity  in  cases  affecting  ih 
of  riparian  owners,  is  well  eBtablished  both  in  this  country  and 
land ;  and  rests  upon  the  necessity  of  granting  relief  to  prevenl 
nent  and  lasting  injury,  or  *bere  full  and  adequate  relief  cannot 
at  law,  or  where  it  is  necesaar;  to  pTevent  a  multiplicity  of  si 
vexatious  litigation  ;  Id. 

The  complainant's  bill  for  an  injunction  to  prevent  the  intn 
of  an  artificial  supply  of  water  ioto  a  stream  flowing  through  b 
alleged,  that  he  was  credibly  informed  ond  verily  belieTcd  that 
troduotion  of  the  proposed  additional  quantity  of  water  would  c: 
Htream  to  overflow  its  banLs,  render  valueless  bis  land,  and  cam 
coDtinual  and  irreparable  damages,  &c.  :  Seld,  1.  That  the  s' 
that  "  he  was  credibly  informed  and  verily  believed,"  together  ^ 
(•tatement  of  facta  upon  which  his  belief  was  founded,  was  su 

2.  That  he  waa  not  obliged  to  wait  until  actual  damage  was  au 
nor  was  he  bound  to  obtain  the  opinion  of  scientific  persona  ai 
probable  GDnsequences  resulting  from  this  artificial  addition  of 

3.  That  it  would  not  be  enough  that  the  injunction  should  merel; 
the  introduction  of  the  proposed  additional  supply  of  water  ia 
way,  or  to  such  an  extent,  as  would  cause  the  stream  to  overl 
banks,  or  would  interfere  with  the  ordinary  use  of  the  stream 
complainants:   Id. 
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THE  ACTION  FOR  CRIMINAL  CONVERSATION. 

I.  Nature  of  the  Actioh. 

Blacestoiie  says  that  "adultery  or  criminal  conversation  with 
a  man's  trife,  though  it  is  a  public  crime,  left  (by  the  law  of  Eng- 
land) to  the  spiritual  courts,  yet,  considered  &a  a  civil  injury,  the 
law  gives  a  satisfaction  to  the  husband  for  it  by  the  action  of  tres- 
pass vi  et  armii  against  the  adulterer,  wherein  the  damages  received 
are  usually  very  large  and  exemplary." 

The  actions  of  trespass  and  case  are  concurrent  remedies  for  the 
injury ;  but  Chitty,  in  his  work  upon  Pleadings,  says  that,  though 
it  had  been  usual  to  eue  in  case,  trespass  was  preferable,  as  the 
injury  has  always  been  described  as  committed  with  force,  the  law 
supposing  force  and  constraint,  the  wife  having  no  power  to  con- 
sent: Chitt.  Plead.  167.  In  some  cases  the  loss  of  services  of  the 
ivife  to  the  husband  may  be  alleged ;  but,  unless  the  wife  has  been 
enticed  away,  it  has  been  said,  in  the  case  of  Yundt  v.  ffartranft, 
41  El.  12-17,  that  the  real  ground  of  recovery  relates  to  the  injury 
which  the  husband  sustains  by  the  dishonor  of  his  bed,  the  aliena- 
tioa  of  his  wife's  affection,  the  destruction  of  his  domestic  comfort, 
and  the  suspicion  cast  upon  the  legitimacy  of  her  offspring ;  the 
degradation  which  ensues  and  the  mental  anguish  which  the  hus- 
band suffers.  Loss  of  service  is  generally  averred  in  the  declara- 
tion, by  way  of  aggravation  of  damages,  but  need  not  be  proved  ; 
that  is,  it  will  not  defeat  the  action  if  not  proved :  but  where  par- 
ticular damages  are  claimed  for  loss  of  services,  then  they  must  be 

Vot.  XXIV S7  (449) 
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Imun.  When  it  is  tloabtful  whether  the  criminal  conve 
an  be  proved,  and  the  defendant  has  been  guilty  of  enticinj 
ir  harboring  the  wife,  it  ia  advisable  to  add  counts  for  such  j 
)ut  in  such  cases  there  must  be  an  allegation  that  the  part; 
hftt  she  was  the  wife  of  the  plaintilT,  and  it  must  be  pro 
jhitt.  Plead.,  note  e.  The  action  of  crim.  con.  has  alway 
,iid  still  is  treated  as  one  partaking  more  of  a  criminal  than 
haracter,  and  is  a  tort  for  which  the  defendant  can  he  a 
,iid  held  to  bail,  and  if  found  guilty  can  he  taken  on  exi 
,nd  imprisoned.  The  action  can  be  maintained  by  the  b 
gainst  8  seducer  of  his  wife,  even  if  the  wife  ia  dead  or  diei 
ng  the  action.  In  England  the  action  of  crim.  cim.  ia  no' 
shed  by  positive  statute,  and  the  seducer  is  made  a  co-resp 
n  all  divorce  cases,  and  damages  may  be  recovered  against 
he  same  action ;  and  it  should  be  so  here,  for  if  the  evid 
uBicient  to  obtain  a  divorce  on  the  charge  of  adultery  wi 
larticular  person,  it  would  be  sufficient  to  sustain  an  act 
lamages  against  that  person,  and  the  matter  can  as  well 
justed  by  one  action  as  by  two. 

To  persuade  or  entice  away  or  harbor  a  wife  without  a  sv 
ause  is  actionable,  and  the  old  law  was  so  strict  upon  this  : 
hat  if  one's  wife  missed  her  way  upon  the  road  it  was  not 
or  another  man  to  take  her  into  his  house  unless  she  was  hei 
nd  in  danger  of  being  lost  or  drowned,  but  a  stranger  migh 
ler  behind  him  on  horseback  to  market  or  a  justice  of  th< 
or  a  warrant  against  her  husband,  or  to  the  spiritual  court 
or  a  divorce.  In  England  previous  to  the  stat.  20  &  21  ^ 
15,  it  was  customary  but  not  necessary  for  the  husband,  1( 
he  wife's  adultery,  to  sue  at  common  law  the  particeps  er 
efore  proceeding  in  the  ecclesiastical  court,  and  then  to  p 
bis  court  the  verdict ;  which,  if  in  his  favor,  was  conside 
ending  lo  rebut  any  presumption  of  connivance.  But 
ountry,  such  a  verdict  against  a  seducer  could  not  be  admi 
vidence  against  a  wife  in  a  suit  for  divorce,  because  such  a  i 
Ithough  upon  the  same  subject-matter,  would  not  he  betwe 
lime  parties,  and  there  is  no  recorded  case  in  this  country 
:  has  been  so  admitted. 

II.  Declaration. 

A  declaration  for  criminal  conversation  need  not  state  a 
wth  each  particular  act  of  adultery,  and  it  will  be  sufficient 
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lUged  tbat  it  took  place  on  or  about  a  day  specified,  and  on  divers 
tber  days  and  times  after  that  day :  2  Chitty  642. 
It  is  unlike  a  bill  for  divorce,  where  time  and  place  must  be  spe- 
ified,  and  with  all  the  uncertainties  of  human  testimony  no  man 
in  foresee  the  chances  and  accidents  of  a  trial.  And  as  to  imma- 
>rid  circumstances,  great  latitude  should  be  allowed. 

BiU  of  Pariicularg. 

Id  the  great  case  of  TiUon  v.  Beecher,  the  first  skirmish  which 
wk  place,  between  the  two  contending  parties,  was  over  a  motion 
:a(Ie  by  the  defendant's  counsel  to  compel  the  plaintiff  to  furnish 
bill  of  particulars. 

The  motion  was  first  made  before  Judge  Neilson,  and  refused, 
1  the  ground  that  as  the  defendant  had  not  excepted  to  the  suf- 
:iciicy  of  the  complaint  that  he  had  no  power  to  grant  such  an 
der.  An  appeal  was  then  taken  from  his  decision  to  what  is 
lown  as  the  General  Term  of  the  Supreme  Court,  where  several 
jdgeg  sit  in  banc,  and  was  affirmed.  A  further  appeal  was  then 
osecnted  to  the  Court  of  Appeals,  the  highest  court  in  that 
ate,  which  decided  that  Judge  Neilbon  did  have  the  power  but 
at  it  was  a  matter  for  the  discretion  of  the  court  below,  to  be 
lercised  in  all  descriptions  of  actions  where  the  circumstances 
esuch  as  that  Justice  demands  that  a  party  shall  be  apprised  of 
.e  matters  for  which  he  Is  to  be  put  on  trial,  and  it  could  not  be 
.signed  for  error,  whether  the  nitiprius  judge  did  either  grant 
'  refuse  it. 

When  the  decision  was  promulgated  an  application  was  immedi- 
ely  made  to  Judge  McCuNB,  who,  after  listening  to  most  elaborate 
guments,  decided  to  grant  the  order  under  the  following  restric- 
3DS: — 

1.  The  plaintiff  should  be  limited  as  to  his  proof  of  specific  acts 
adultery,  to  those  named  by  him  in  his  bill  of  particulars. 

2.  That  this  order  is  not  to  be  construed  as  prohibiting  the 
sintiff  from  introducing,  on  the  trial  of  this  action,  testimony 
hich  may  be  admiesihle  nnder  the. general  rules  of  evidence,  as 

any  acts  other  than  the  specific  aqfa  of  adultery,  declarations, 
ritings,  documents  and  confessions,  i^which  alleged  confessions 
)  particular  time  and  place  shall  have  been  referred  to. 
"After  this. order  had  been  entered,  by  a  curions  proceeding, 
hich  seems,  to  one  not  a  practitioner  in  Kew  York  courts,  utterly 
consistent  with  the  practice  as  laid  down  by  the  Court  of  Appeals, 
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an  appeal  was  taken  to  the  Sapreme  Court  and  the  rulings  of 
McCuNB  reversed,  which  ended  the  matter,  and  the  case  v 
trial  on  the  original  complaint  or  declaration. 

The  arguments  of  the  counsel  who  were  engaged  were  verj 
esting,  and  are  well  worth  a  careful  perusal.  Those  of  Shea 
Judge  Morris,  Beach,  Hvarta  and  Pryor  are  very  able.  T 
Shearman,  for  the  defendant,  exhibits  great  research,  and 
of  Morris  and  Pryor,  are  especially  able.  The  defendant's  c 
contended,  with  great  plausibility,  that  the  charges  made  w 
a  most  serious  character,  and  that  a  defendant  ought  to  Ici 
advance  what  the  particnlar  acts  complained  of  were,  ai 
times  and  places  when  they  were  committed ;  but  the  plaint 
such  a  course  was  but  an  ingenious  method  to  compel  tb 
show  their  hand  to  their  adversary  and  to  exhibit  to  them 
proofs  in  advance,  and  that  a  party  had  no  right  to  have 
quisitorial  examination  of  his  adversary's  evidence,  with  i 
to  ascertain  if  perchance  something  cannot  be  found  whtc 
possibly  aid  him  ;  that  the  law  always  considera  sacred  tlie 
of  both  parties  to  keep  secret  the  preparations  and  means  of 
and  defence,  and  that  if  a  litigant  had  a  right  to  know  wh; 
dence  his  adversary  intended  to  introduce  against  him  that 
principle  would  include  the  brief  of  the  counsel  and  all 
facts  in  the  case,  together  with  the  instructions  of  the  clier 
further,  that  if  a  bill  of  particulars  was  allowed  that  the 
titf  could  never  step  beyond  the  facts  and  times  set  forth  i 
bill. 

But  Mr.  Pryor  presented  the  matter  in  the  most  strikinj 
when  he  said,  that  the  great  fact,  which  must  be  borne  in 
"  did  the  defendant  commit  the  act  of  adultery  and  not  where 
it,  and  that  time  and  place  were  not  the  essence  of  the  off 
Then  passing  beyond  this  he  said,  referring  to  Mr.  Beeche 
"  if  he  be  innocent  he  is  entitled  to  a  vindication — not  a  vind 
that  he  did  not  commit  the  adultery  in  Livingston  street  or 
10th  day  of  August  1868 — but  a  vindication  that  he  neve 
mitted  the  act  at  any  time  or  at  any  place.  A  petty  thief  si 
to  escape  the  penitentiary  may  congratulate  himself  if  he  be 
by  a  flaw  in  the  indictment  or  variance  in  the  proof;  b 
defendant  can  be  content  and  the  world  will  be  content  w 
euch  acquittal;  what  he  wants,  and  what  the  world  demand 
settlement  of  the  issue  raised  by  the  pleadings,  a  decision,  a 
mination   of  the  fact  alleged  by  the  plaintiff  and  denied 
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defendant  tbat  ho  committed  the  act  of  adalterj  at  all.  When  he 
gets  that  vindication  it  will  be  sufficient  and  satisfactory,  but  if  he 
escapes  from  the  fangs  of  justice  by  a  variance  in  the  proof  or  a 
defect  in  the  indictment  he  will  go  a  fugitive  with  the  indelible 
mark  of  Cain  upon  his  brow.  So,  then,  it  is  due  to  the  defendant, 
it  is  due  to  plaintiff,  who,  if  the  defendant  is  guilty,  has  Bustained 
the  most  enormous  wrong  which  one  man  can  inflict  upon  another ; 
it  is  due  to  the  plaintiff  that  it  shall  be  investigated  by  an  impar- 
tial tribunal  and  determined  by  the  country,  not  whether  the  wrong 
iraa  perpetrated  upon  him  one  dayor  another,  at  one  place  or 
another,  but  it  is  his  right  to  have  tried  and  decided  the  great  fact 
whether  he  has  sustained  the  wrong  at  all.  A  bill  of  particulars, 
Trhile  it  would  advise  the  defendant,  would  limit  the  plaintilT  in  his 
evidence.  To  one  it  would  be  a  shield,  to  the  other  a  sword." 
See  2  Bishop  on  Marriage  and  Divorce,  sec.  607. 

III.  Proof  of  Makriaqe. 

The  first  thing  to  be  done  on  the  trial  of  a  crim.  con.  case  is  to 
prove  the  marriage  of  the  plaintiff  with  the  woman  that  he  claims 
to  be  his  wife,  and  with  whom  the  adultery  was  committed ;  and  it 
cannot  be  proven  by  cohabitation,  but  the  actual  fact  must  bo 
proven  by  the  minister  who  married  them,  or  by  any  person  who 
was  present  and  witnessed  the  marriage.  And  it  was  lud  down 
as  an  axiom  by  the  old  writers  on  the  law  of  evidence,  such  -as 
Starkie  and  Fbillips,  that  bigamy  and  criminal  conversation  are 
the  only  two  cases  at  common  law  which  require  such  proof  of  the 
fact  of  marriage ;  Morris  v.  Miller,  i  Butt.  2057. 

Bishop,  in  bis  work  on  Marriage  and  Divorce,  vol.  1,  sect.  442, 
says :  "  The  marriage  baa  been  required  to  be  proved  by  evidence 
other  than  cohabitation  and  repute,  in  actions  for  criminal  con- 
versation and  on  indictment  for  polygamy,  for  adultery,  for  incest, 
and  forlooseandlasciviouscohabitation;"  see  also  sects.  445and6. 

C.  J,  Parker,  in  the  case  of  Younger  v.  Foster,  14  N,  H.  114- 
119,  says:  ''Were  not  the  authorities  so  strong  it  might  be  ques- 
tioned whether  this  evidence  of  cohabitation  and  reputation  ought 
not  to  be  admitted  in  coses  of  erim.  con.,  and  in  prosecutions  for 
adultery  and  bigamy,  for  the  simple  reason  that  it  has  a  legiti- 
mate tendency  to  prove  the  fact.  If  larceny,  and  robbery,  and 
murder,  may  be  proved  by  circumstantial  evidence,  the  inquiry 
naturally  arises  why  cases  of  crim.  con.,  &c.,  may  not  be  so 
iilso.     It  13  very  clear  that  they  may  except  in  the  matter  of  proof 


THE  ACTION  FOR  CRIMINAL  CONVEHSATIOS.  456 

\aA  BDch  in  fact,  otherwise  he  would  eipose  himself  to  the  penal- 
ties of  the  law. 

In  most  cases,  u  where  a  person  who  solemnizes  a  marriage 
purports  to  be  a  priest,  the  coart  holds  that  it  most  be  shown  that 
be  had  some  accompanying  badge  of  office,  as,  &ir  instance,  that  he 
Kore  ihe  habiliments  of  ft  priest  or  had  been  known  to  officiate  as 
i  minister  of  the  gospel.  In  Maine,  on  the  trial  of  an  indictment 
'or  adulterj,  the  witness  having  testified  that  he  saw  the  ceremony 
performed,  hut  could  not  tell  by  whom  and  gave  no  description  of 
;he  person  performing  it,  whoreby  his  official  character  could  be 
ndicated,  the  evidence  waa  held  insufficient,  though  the  perform- 
lAce  was  followed  by  cohabitation.  Church  records  are  not  evi- 
ience  of  marriage  as  in  England. 

IV.  Thb  Evidence  op  the  Offence. 

The  evidence  in  a  erim~  eon.  case  is  the  same  as  that  in  a  case 
)f  divorce  for  adultery,  and  can  be  proved  by  circumstances,  and 
3  generally  so. 

Adultery,  say  the  books,  is  peculiarly  a  crime  of  darkness  and 
lecresy.  Parties  are  rarely  surprised  in  it,  and  so  it  not  only 
nay,  but  ordinarily  must  be  established  by  circnmatantial  evidence, 
rhe  testimony  must  convince  the  judicial  mind  affirmatively  that 
ictnal  adultery  was  committed,  since  nothing  short  of  the  carnal 
ict  can  lay  a  foundation  for  divorce.  But  a  fundamental  princi- 
ple, never  to  be  loet  sight  of  in  these  cases,  is  that  the  act  need 
lot  be  proved  in  time  and  place.  Circumstances  need  not  be  so 
ipecifically  proved  as  tn  produce  the  conclusion  that  the  fact  of 
tdQltery  was  committeil  at  that  particular  hour  or  in  that  particu- 
ar  room,  and  Dr.  Lushinotom  said : 

"  It  is  not  necessary  to  prove  that  the  adultery  with  which  a 
party  is  charged  should  have  occun-cd  at  any  particular  time  and 
place.  The  court  must  be  satisfied  that  a  criminal  attachment  sub* 
listed  between  the  parties,  and  that  opportunitiea  occurred  when  the 
intercourse,  in  which  it  is  satisfied  the  parties  intended  to  indnlge, 
might  with  ori^inary  facility  have  taken  place." 

There  is  always  an  attempt  made  to  show  that  the  intimacy  of 
the  parties  was  consistent  with  innocence,  but  Lord  Stowell  once 
Bftid  that  "  courts  of  justice  must  not  be  duped."  They  will  judge 
of  facts  as  other  men  of  diflcernment,  eitercising  a  sound  and  sober 
judgment  on  circumstances  that  are  duly  proved.  Again,  he  says 
that: 


^  THE  ACTION  FOB  CRIMINAL  CONVERSATION. 

"  The  only  general  rule  th&t  can  be  laid  down  upon  the  b 
that  the  circumstances  must  be  such  as  would  lead  the  gi 
icretion  of  a  reasonable  and  just  man  to  the  concluBion,  f( 
t  to  lead  a  harsh  and  intemperate  judgment  moving  upon  a 
CC3  that  are  equally  capable  of  tvo  interpretation b,  neithi 
be  a  matter  of  artificial  reasoning  judging  upon  such 
ferently  from  what  would  strike  the  careful  and  caution 
leration  of  a  discreet  man.  The  facts  are  not  of  a  tec 
ture,  they  arc  facts  determinable  upon  common  grounds  < 
a,  and  courts  of  justice  would  wander  very  much  from 
oper  office  of  giving  protection  to  the  rights  of  mankind,  i 
;  themselvea  loose  to  subtleties  and  artificial  reasonings,  ant 
cb  subjects  the  rational  and  legal  interpretation  must  i 
me." 

These  points  relating  to  the  proof  of  adultery  may  be  si 
:ed  as  follows :  adultery  implies  three  things :  Firgt.  The  i 
nity.  Secondly.  The  disposition  in  the  mind  of  the  adu 
Mrdlt).  The  same  in  the  mind  of  the  particeps  criminia. 
And  the  proof  of  their  concurrence  may  lie  in  detached 
)ny,  no  one  witness  being  able  to  establish  more  than  a 
e  or  two  of  the  links,  or  it  may  come  in  any  other  form, 
t  when  we  come  to  consider  what  particular  circumstanci 
missible  in  evidence,  in  distinction  from  what  combination  < 
mstances  should  be  accepted  by  a  jury  aa  sufficient,  we  \ 
ry  wide  range.  If  perfect  concord  exists  between  marrie 
13,  the  less  hkely  is  it  that  adultery  will  be  committed.  ' 
-e  the  terms  on  which  the  parties  lived  is  a  material  circum 
the  issue ;  then  the  acquaintance  with  the  defendant,  and  f 
I  that  alienation  of  the  affiiction  of  the  wife,  his  meeting  he 
ling  or  walking  out  with  her,  correspondence,  the  concea 
meetings  of  the  paramour  by  the  wife,  watching  for,  and  i 
re  shown  to  be  very  familiar  with  each  other,  and  are  8< 
lulge  in  familiarities,  it  is  considered  that  they  would  be 
ire  familiar  when  beyond  the  reach  of  observation.  To  e 
:c,  or  attempt  to  enumerate,  what  particular  facta  and  ci 
.nces  are  required  or  proper,  would  be  useless  and  even  i 
le,  for  every  case  has  its  own  peculiarities. 
And  I  can  only  refer  to  the  general  rule  upon  this  subject, 
about  as  well  stated  in  the  recent  case  of  Daily  v.  Daily,  i 
3,  as  in  any  other.     Said  Justice  Walker,  in  that  case,  " 
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is  mach  teBtimony  teiiditig  to  establisli  the  truth  of  the  charge 
but,  as  ia  all  or  nearly  all  such  cases,  there  is  no  direct  and  positiv 
evidence  of  the  acts  charged.  In  Bnch  cases  the  parties  general! 
use  every  effort  to  conceal  the  act,  and  courts  and  Juries  are  com 
pelted  to  determine  the  question  from  the  behavior  of  the  partie 
and  from  a  great  variety  of  circumstances,  either  of  which,  who: 
eonsidered  alone,  would  be  insufiicieft  to  prove  the  charges,  bu 
when  considered  together  may  be,  and  frequently  are  amply  sufl] 
cient  to  establish  the  offence.  It,  like  all  other  charges,  may  b 
eatabliehed  by  circumstantial  evidence,  and  the  evidence  need  onl; 
vheti  Considered  together  convince  the  mind  that  the  charge  is  true. 

If  direct,  positive  evidence  should  be  required,  but  few  divorce 
Toold  be  obtained  on  this  ground. 

I  need  not  stop  here  to  enlarge  upon  the  importance  of  circutr 
stantial  evidence,  for  whole  treatises  have  been  devoted  to  it ;  bu 
Chief  Justice  Shaw  said,  in  the  Wehater  Murder  Caie,  that  in  th 
absence  of  direct  testimony,  it  would  be  injurious  to  the  best  int( 
rests  of  society  if  such  proof  could  not  avail  in  judicial  proceed 
iogs.  If  it  were  necessary  always  to  have  positive  evidence,  ho' 
many  criminal  acts  committed  in  the  community,  destructive  of  it 
peace  and  subversive  of  its  order  and  security  would  go  wholly  ur 
detected  and  unpunished.  The  necessity,  therefore,  of  resortin 
to  circumstantial  evidence,  if  it  be  a  safe  and  reliable  proceeding 
is  obvious  and  absolute.  Crimes  are  secrets.  Most  men  consciou 
of  criminal  purposes  and  about  the  execution  of  criminal  acts,  see 
the  security  of  secrecy  and  darkness.  It  is  therefore  necessary  t 
use  all  other'  modes  of  evidence  besides  that  of  direct  testimonj 
provided  such  proof  may  be  relied  upon  as  leading  to  safe  and  sal 
isfactory  conclusions ;  and,  thanks  to  a  beneficent  Providence,  th 
law  of  nature  and  the  relation  of  things  to  each  other,  are  s 
limited  and  combined  together  that  a  medium  of  proof  is  ofte 
farnished,  leading  to  inferences  and  conclusions  as  strong  as  thos 
rising  from  direct  testimony. 

Deteetivea'  evidence  and  propriety  of  employing  them. 

The  propriety  of  employing  detectives  to  ascertain  whether  a 
offence  has  been  committed,  was  fully  considered  in  the  followin 
cases  and  approved :  The  Prendent  and  Tntgtees  of  the  Town  o 
St.  Charles  v.  O'Malley,  18  111.  412 ;  Oro»»  v.  People,  47  ll 
159 ;  Gray  v.  PeopU,    24  Id.  344 ;  Bennett  v.  WaUer,  23  I( 

Vol.  XXIV.— 58 


i  THE  ACTION  FOK  CBIMINAI,  CONVERSATION. 

But  in  the  recent  case  of  Biake  v.  Blake,  the  roajorit; 
Iges  or  the  Supremo  Court  in  the  Bame  state  condemned  il 
id  deal  of  emphasis  and  asperity.  But  three  of  the  jud 
ted  from  the  opinion  and  held  it  perfectly  proper.  "  1 
>08C8  upon  the  husband,"  says  Bishop,  '*  the  obligation  t 
r  the  morals  of  his  wife,  and  protect  her  against  assoi 
ich  might-  expose  her  to  hazard  her  purity ;  or,  by  lower 
idard  of  virtue,  prepare  the  way  for  the  approaches 
ucer ;  and  a  husband  may,  when  he  suspects  her  of  inl 
«h  the  movements  and  actiotis  of  his  wife,  and  I  am  at 
any  objection  in  employing  detectives  or  anybody 
ertain  facts  which  will  discloso  the  truth  as  to  the  guilt  c 
ce  of  a  husband  or  wife — not  to  get  up  or  mnnufactar 
ny,  hut  to  ascertain  facts." 

f.  A  wife  is  not  a  competent  witness  in  an  action  hroug 
band  against  a  third  person  for  criminal  conversation,  ai 
;hc  is  divorced  sho  would  not  be  competent :  Bea  v.  '. 
111.  111. 

il.  Defences. 

\b  to  the  matters  which  the  defendant  is  at  liberty  to 

y.are  as  follows; 

St.  Connivance  and  collusion  at  the  offence. 

Id.  The  husband's  bad  conduct,  which  is  admitted  in  mit 

damages ;  as,  for  instance,  that  the  husband  abused  b 

led  her  out  of  doors,  and  the  bad  terms  on  which  they  li 

Id.  The  wanton  manners  of  the  wife,  that  she  made  tl 

ances,  or  that  she  has  committed  adultery  with  others 

commission  of  the  offence  with  the  defendant. 

:th.  The  husband's  criminal  conversation  with  other  woi 

ith.  His  gross  negligence  and  inattention  in  regard  to  h 

t  with  respect  to  the  defendant,  and  any  other  facts  teni 

w  either  the  little  intrinsic  value  of  her  society  or  th 

mation  in  which  he  held  it. 

/onnivanoobas  been  defined  to  be  the  corrupt  conseotii 

Tied  party  to  the  conduct  in  the  other  of  which  he  afte 

iplains,  and  it  is  a  bar  to  the  action,  because  what  a  1:1 

sented  to  he  cannot  set  up  as  an  injury. 

t  is  a  tbing  of  intent  resting  in  the  mind,  and  may  coi 
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passive  permitting  of  the  adultery  or  other  misconduct,  as  well 
» an  active  procuring  of  its  commiasion. 

Whenever  &  fausbaad  suspects  his  wife  of  infidelit;  to  his  bed,  he 
laj  watch  her  and  even  leave  opportunities  open  for  her  in  order 
a  obtain  proof  of  her  guilt,  but  for  this  purpose  he  must  neither 
ly  temptations  in  her  way  nor  provide  the  opportunities.  But,  as 
lOrd  Stowbll  said,  "it  is  one  thing  to  permit  and  apother  to  in- 
ile;  he  is  perfectly  at  liberty  to  let  the  licentiousness  of  his  wife 
ike  its  full  scope,  but  he  must  not  contrive  the  meeting  or  invite 
le  adultery,  and  then  decamp  and  give  the  opportunity."  The 
urden  of  proof  is  of  course  on  the  party  setting  up  the  con- 
iv&nce,  and  the  testimony  most  be  strongly  inculpatory,  admitting 
r  no  dispute.  Eut  there  can  be  no  connivance  at  any  act  with- 
al some  knowledge  of  its  existence. 

Coltaaion  is  the  next  of  kin  to  connivance,  and  is  an  agreement 
IT  one  of  them  to  commit  the  act,  and  is  more  frequently  shown 
I  divorce  cases.  Connivance  may  exist  without  collusion,  but 
)IlaBion  is  ( generally )  connivance  for  a  particular  purpose,  and 
}nnivance  and  collusion  are  bars  to  the  aCti'on. 

The  state  of  the  affections  and  feelings  entertained  by  the  hos- 
ind  and  wife  toward  each  other,  prior  to  the  adulterous  inter- 
)nse,  may  be  shown  by  their  previous  conversation,  deportment 
id  letters  of  the  wife  addressed  to  other  persons. 

The  letters  of  the  wife,  in  order  to  he  admitted  in  favor  of  the 
usband,  must  have  been  written  before  any  attempt  at  adulterous 
itercourse  had  been  made  by  the  defendant. 

The  infidelity  or  misconduct  of  the  husband  cannot  be  set  up  na 

legal  defence  to  the  adultery  of  the  wife,  but  in  mitigation  of 
images  only :  4  Esp.,  237. 

VII.  Damages. 

It  has  not  been  the  policy  of  the  law  to  confine  the  recovery 
r  the  injured  party  to  the  precise  amount  of  money  which  ho 
Bs  lost  by  the  deprivation  of  labor  ensuing  &om  the  injury.  But 
le  law  has,  in  a  more  just  spirit,  allowed  a  recovery  for  injury  to 
imily  reputation  and  anguish  growing  out  of  the  injury.     Nor  ij 

trae  that  the  husband,  being  absent  from  home,  he  therefore  could 
ave  sustained  no  loss  of  service  by  reason  of  his  wife  being  de- 
&uched.  He  had  a  right  to  her  services  in  the  nurture  of  his 
liillren,  as  well  as  a  virtuous  example  to  them  by  her.     He  had 
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3  right  to  the  teachings  of  a  virtuous  and  not  a  deprared 
his  children.  If  he  entrusted  their  care  to  a  virtao 
defiled  mother,  and  a  partj  cormpta  and  debases  her,  be  1 
comes  liable  for  the  neglect  to  her  family  and  her  exai 
r  children,  and  the  fact  that  the  wife  dies,  does  not  depri 
his  right  to  a  recovery  :  Yun<U  v.  Hartrar^,  41  111.  12, 
Damages  may  also  bo  increased  or  diminished  by  circume 
the  rank  and  fortune  of  the  plaintiff  and  defendant,  the 
Q  of  the  wife  founded  on  her  previons  behavior  and  chi 
Again — In  proof  of  damages,  the  relation  of  friendship, 
ifidence,  gratitude  and  hospitality  vbich  sobsisted  betwi 
untiff  and  defendant,  may  be  shown. 
Sedgwick  and  many  other  writers,  including  Greenlc 
illips  on  Evidence,  lay  it  down  as  a  rule  that  the  am< 
laration  in  no  sense  is  to  be  measured  by  the  defendant 
rty,  and  evidence  that  the  defendant  is  a  man  of  large  for 
tdmissible.  But  that  is  not  the  law  in  Illinois,  as  tha 
8  expressly  decided  in  the  recent  case  of  Pettrt  v.  Li 
rted  in  6th  Legal  News,  p.  13. 

Elliott  Anth 
JaicAoo,  Jan.  1870. 
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Supreme  Court  of  Penntylvania. 

SCHULTZ'S  APPEAL. 

Vlierc  on  nbfolatc  eitato  is  devised,  bat  upon  a  secret  trust  asicntcil  t 
iaee,  eitlicr  oxpresilj,  or  iiDpUedlr  by  knowledge  and  silence  berore  ll 
he  iculnlor,  a  conrt  of  equity  will  TaBten  a  (rust  on  him  on  the  ground  i 
eon^ci(ueiitly  the  statute  of  mortmain  will  avoid  the  ilcruc  if  tha  tn 
jr  of  a  oharilj. 

tut  ir  the  devisee  have  no  part  in  the  devise,  and  no  knowledge  of  it  ui 
death  of  the  tcslalor,  there  is  uo  ground  upon  which  equitr  can  fastci 
It  on  him,  even  (bough  after  it  comes  to  his  knowledge  ho  shonid  ex 
intion  of  conformini;  to  the  wishes  of  Ibe  teilslor. 
k  testator,  being  ill,  sent  for  a  scrivener  to  draw  a  will,  dividing  his  | 
>ng  certain  charities ;  upon  being  inFurmcd  thai  It  would  bo  avoiilol 
th  within  thirty  days,  but  that  by  bequeathing  it  absolutely  to  a  man  i 
id  trust,  the  same  result  might  be  attained,  he  executed  a  will  giving 
,te  to  T.,  who,  he  was  conHdenl,  would  execute  his  wishes,  bnl  who 
wiedge  of  the  will  or  its  cunients  until  after  his  deB(h,  which  occurrr 
ly  days.     V.  admitted,  on  examination,  that  ho   felt  a  moral  obli;; 
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Icrote  (he  propertj  to  the  charitiei  which  s  witneu  pr«Hnt  kt  the  execution  of  the 
olll  mfonned  bin  were  thoie  mennl  b;  the  testator.  Btld,  thit  tlie  bequest  to  Y. 
■u  good,  and  not  within  the  proTisioni  of  the  Mortmain  Act  of  36th  April  1 855. 

Certiorari  to  the  Orphans'  Court  of  Montgomery  county. 

Frederick  Schultz  died  in  1872.  The  paper  containing  the  fol- 
lovlng  residuary  bequest  was  offered  for  probat«  as  his  will,  and 
ibjected  to  upon  the  ground  that  it  bad  been  obtained  by  undue  in- 
iuence :  "  As  touching  all  the  rest  and  residue  of  my  estate,  I  give 
ind  bequeath  the  same  to  Reuben  Yeakle,  of  Cleveland,  Ohio,  and 
lis  heirs  and  assigns  for  ever."  An  issue  devitamt  vel  non  was 
lirected,  and  determined  in  favor  of  the  validity  of  the  will,  which 
vaa  then  admitted  to  probate. 

Upon  the  filing  of  the  ezecntor's  account,  there  was  found  to  be 
1  balance  of  810,043,  after  payment  of  debts.  Before  the  auditor 
ippointed  to  audit  this  account,  there  appeared  the  next  of  kin  of 
leatator  to  ciaim  that  this  balance  should  be  distributed  according 
«  the  intestate  laws,  because  the  will,  though  in  terms  an  absolute 
>eque3t  to  Yeakle,  was  an  attempt  to  evade  the  act  of  26th  April 
1855  (Purd.  Dig.  1477,  pi.  22),  and  to  create  a  charitable  trust, 
fhe  auditor  reported  the  facts  (which  are  sufficiently  set  forth 
ibove  and  in  the  opinion),  and  a  decree  awarding  the  fund  to 
Ifeakle.  This  report  was  confirmed  by  the  court  below,  and  the 
lezt  of  kin  appealed. 

C.  Sunticker  and  G.  R.  Fox,  for  appellant. — By  this  will  the 
:eBtator  attempted  a  fraud  upon  the  law.  The  English  doctrine, 
hat  parol  evidence  is  inadmissible  to  vary  or  contradict  a  written 
»ill,  has  been  much  modified  in  Pennsylvania :  Rearick  v.  Suiine- 
lart,  1  Jones  233 ;  Hoge  v.  Hoge,  1  Wright  163.  The  older 
English  authorities  are  conclusive  that  an  attempt  like  the  present 
a  evade  the  statute  of  mortmain  would  have  been  thwarted :  Boson 
!.  Statham,  1  Eden  512  ;  s.  C.  1  Cox  16  ;  Shelford  on  Mortmain, 
iect.  143-147  ;  Willard  v.  Mawthom,  2  B.  &  Aid.  96 ;  Doe  v. 
Wright,  Id.  721.  The  late  English  cases  relied  upon  by  the  court 
lelow  have  never  been  recognised  in  this  state,  and  are  an  abaci- 
lonment  of  the  earlier  doctrine. 

B.  M.  Boyer,  contrtl. — The  Act  of  1855  is  a  copy,  in  principle, 
jf9  Geo.  II.,  c.  36:  McLean  y.  Wade,  5  Wright  266.  Under 
this  act  the  cases  clearly  establish  the  principle,  that  if  there  is  no 
trust  which  equity  could  enforce  against  the  legatee  if  the  will  had 
been  made  in  accordance  with  the  provisions  of  the  statute,  then 
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■nd  voluntary  itct,  and  he  was  "told  he  could  dispose  of  liia  pro- 
perty to  a  particular  person  uncouditioiially,  and  if  that  man  wituid 
do  it  then  he  could  put  it  to  those  places  where  he  wonted  it;  but 
that  wouM  be  entirely  at  Ma  option ;  he  could  do  it  or  not."  Reu- 
ben Yeakle  was  not  informed  of  the  will  until  some  time  after  the 
death  of  the  testator.  When  informed  of  it  he  declared  his  inten- 
tion to  appropriate  the  money  ns  the  testator  wished  it  to  be.  H« 
Slid,  when  examined  as  a  witness  before  the  auditor,  "  I  have  not 
seen  the  will,  bat  if  it  gives  me  the  absolute  right  to  the  property 
vitbout  condition,  I  should  consider  that  I  had  the  legal  right  to  do 
with  the  property  as  I  pleased.  I  draw  a  distinction  in  this  case 
tietween  the  legal  and  moral  right." 

We  are  unshackled  by  authority  on  this  question.  The  English 
precedents  upon  the  construction  of  their  statute  of  mortmain  are 
not  binding  upon  this  court,  and  with  us  the  question  is  an  entirely 
new  one.  By  the  11th  section  of  the  Act  of  Assembly  of  April 
26th  1S55  (Pampfa.  L.  332),  it  is  provided  that  no  estate,  real  or 
personal,  shall  hereafter  be  bequeathed,  devised  or  conveyed  to  any 
body-politic,  or  to  any  person,  in  trust  for  religious  or  charitable 
uses,  except  the  same  be  done  by  deed  or  will  attested  by  two 
credible,  and  at  the  time  disinterested,  witnesses,  at  least  one  cal- 
endar month  before  the  decease  of  the  testator  or  alienor,  and  all 
iispoBitions  of  property  contrary  hereto  shall  be  void  and  go  to  the 
residuary  legatee  or  devisee,  next  of  kin  or  heirs  according  to  law. 

It  seems  very  clear  that  the  bequest  in  the  will  of  Frederick 
Schultz  to  Reuben  Yeakle  is  not  within  the  words  of  this  statute, 
rhere  is  nothing  in  the  circumstances  to  fasten  a  trust  upon  him. 
Phe  statute  Out  of  the  way,  the  charities  intended  to  be  benefited 
iTould  have  no  claim,  legal  or  equitable,  to  enforce  payment  by 
lim  to  them.  Ho  would,  in  the  eye  of  the  law,  be  guilty  of  no 
Fraud,  legal  or  equitable,  either  against  them  or  the  testator,  if  he 
ihould  even  at  this  day  change  his  intention  and  apply  the  money 
:o  some  other  use.  Being-  the  absolute  owner  under  the  will,  the 
leclaration  of  bis  intention  would  not  bo  binding  upon  him.  It  is 
lot,  therefore,  in  the  words  of  the  statute,  a  bequest  "  to  a  body- 
politic  or  to  any  person  in  trust  for  religious  or  charitable  uses." 
Had  Reuben  yeakle  been  present  when  the  will  was  executed,  or 
the  object  of  the  bequest  been  communicated  to  him  before  the 
lesiator's  death,  and  he  had  held  his  peace,  there  would  have  been 
iome  ground  for  fastening  a  trust  upon  him  ex  malefido,  as  in 
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ffoge  V.  Moge,  1  Watte  163.  But  ootbing  of  that  kind 
ireteaded  here. 

It  Las  been  contended,  however,  very  strenaoosly,  that  as  ] 
3chultz  proposed  Reuben  Yeakle  to  the  testator  ae  the  m 
acceptance  of  Reuben  Yeakle  of  the  bequest  recoi^nised  1 
3chultz  as  his  attorney,  and  ratified  whatever  he  had  u 
lone.  They  urge  the  maxim,  omni*  ratiha&i^  retrotral 
nandato  equiparatur. 

It  is  very  ingenioos  contention,  but,  unfortanatelj  for  the 
iants,  there  is  nothing  in  the  evidence  upon  which  it  can  b 
Edward  Schults  did  not  undertake  for  Reaben  Yeakle.  I 
the  testator  no  assurance  that  he  would  accept  and  carry 
intention  when  made  known  to  him.  He  says :  *'I  propose 
tien  Yeakle,  so  far  as  I  remember,  as  the  man.  Frederii 
ngreed  to  Reuben  Yeakle.  Reuben  Yeakle  was  considere 
iii  honest  man,  and  it  was  for  this  reason  he  was  taken,  and  ' 
be  was  acquainted  with  these  societies  mentioned.  As  far  a 
recollect  I  said  that  through  Yeakle  his  desire  could  be  can 
in  the  distribution  of  hie  property.  The  object  was  to  ca 
the  wish  of  Frederick  in  that  way.  There  was  a  chance  t 
it  out  ih  that  way  if  the  legatee  was  willing,  and  Reuben 
w&a  selected  because  it  was  thought  he  would  agree  to  it." 

There  is  nothing  in  all  this  which  indicates  any  promise  o 
ance  by  Edward  Schultz  to  the  testator  that  Reuben  Yeakli 
ftccept  the  bequest  in  trust  for  the  charities.  There  was  ti 
expression  of  an  opinion,  concurred  in  by  the  testator,  that  v 
legatee  came  to  understand  the  object  and  purpose  of  the  I 
to  him,  as  an  honest  man  he  would  carry  out  the  iutentioi 
testator. 

It  is  urged,  however,  that  this  whole  plan  is  nothing  bu 
trivance  to  evade  the  statute.  No  doubt  sach  was  the  inten 
the  teetator.  It  is  said  that  it  is  a  fraud  upon  the  law,  a 
the  bequest  ought,  therefore,  to  be  declared  void.  But  tbf 
looks  the  fact  that  the  absolute  property  in  the  subject  of 
quest  was  vested  in  the  legatee,  and  that  he  is  entirely  inno 
any  complicity  in  the  fraud  of  the  testator.  If  the  statute  i 
tically  repealed  by  this  construction  it  is  evident.that  it  i 
for  the  legislature  to  devise  and  apply  a  remedy,  not  the  jui: 
whose  province  is  not^iM  dare,  hut  Jus  dicere. 


SCHUI-TZ'S  APPEAL. 


Decree  affirmed  and  appeal  dismtased  at  the  cost  of  the  appel- 
lants. 


We  an  not  Burpriaed  that  (he  piirtj 
Djninst  whonl  ihii  decision  was  made, 
onil  probiblv  man;  others,  should  look 
upon  ii  as  leaving  open  a  mode  of  ea- 
cB|w  from  (he  statute  which  looks  very 
mncli  like  an  evasion,  and  one  which 

ilie  courts.  Bot  after  cnreful  aludy 
or  (lie  decision  wc  confesa  our  mability 
ID  comprehend  how  it  cnald  have  been 
Dihcnrite.  Indeed  we  do  not  see  that 
ihc  l^slatnre  coald,  with  any  proper 
rfgird  to  (he  freedom  of  testnlors  in  dis- 
po'ing  of  their  estates  by  will,  have 
randc  ony  speeial  provisions  against 
litqueits  of  the  character  in  question  in 
rhc  principal  case.  I(  it  as  nothing 
more  than  gWing  the  e*ta(e  to  the  de- 
vice absolDtely,   with  no  trust  what- 

Tht  argument  and  (he  English  cases 
ihoK  :  first,  that  such  a  bequest  mado 
in  tnu(  for  (he  illegal  object  is  eqanlly 
raid,  as  if  made  directly  to  an  institu- 
lion  of  the  charaeter  specilied  in  the 
(lilQte  :  Slrieklanil  -r.  Alfir'uigt,  9  Vesej 
5)G ;  i«condly,  that  it  is  not  required 
thit  (he  trust  should  appear  apon  the 
foce  of  the  will,  but  that  it  may  be 
!hovD  by  extrinsic  evidence  :  Dor  d. 
WlllaTd  V.  Ilaathora,  3  B.  &  Aid.  96  ; 
thirdly,  that  by  the  English  law,  not 
only  the  illegal  trust  is  avoided,  hn(  the 
dtrisee  is  compelled  to  disclose  it,  and 
10  stand  as  trustee  for  those  entitled  to 
the  estate,  independently  of  the  illegal 
i^ncst  •  Doe  r.  Wright,  I  B.  ji  Aid. 
*il.  And  it  ii  equally  welt  settled, 
ihi(  it  is  not  required  there  should  hare 
been  any  express  contract  to  execute 
[he  trust  on  the  part  of  the  trustee  ;  the 
mere  expectation  and  understanding  on 
the  part  of  the  testator,  that  the  estate 
wonid  be  applied'by  the  trustee  accord- 
ing to  his  wishes,  if  t'his  were  made 
known  to  the  trustee,  the  consent  to 
ucept  the  bequest,  knowing  the  gronnd 
of  (he  testator's  ac(ion,  will  be  enfflcien( 
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to  creal«  the  illegal  trust.  It  may 
therefore  teem  surprisinj>  to  some,  that 
when  all  these  facts  exist  in  the  present 
case  except  the  knowledge  and  assent 
of  the  Iruslee,  before  the  decease  of  the 
testator,  there  shi.uld  be  any  legal  dif- 
ference in  the  result,  especially  as  the 
trustee  now  avows  the  purpose  of  ap- 
plying the  estate  according  to  (he 
wishes  oT  the  testator.  The  case  no 
doubt  has,  to  unprofessional  persons, 
something  of  the  appearance  of  an  eva- 
sion of  the  statute  ;  which  in  one  sense 
it  is,  since  that  was  the  purpose  of  (he 
tes(star  and  the  result  accomplishes  it. 
But  It  is  not  accomplished  through  any 
legal  force  of  (he  will.  The  devisee  is 
not  a  trustee  in  any  sense,  and  may  do 
with  the  estate  as  ho  chaoses.  It  is 
a  clear  gin,  over  which  the  law  has  no 
control.  He  may  do  what  he  will  with 
his  own  and  it  will  be  no  violation 
either  of  the  statute  or  any  other  law. 
The  pointof  decision  may  be  somewhat 
narrow,  but  is  clearly  sound  and  in  ac- 
cordance with  the  latest  English  au- 
thorities :  Haakiniv.  AUtn,  L.  R.  10 
Eq.  246}  Jmeav.  Bradlts.L.  R.  3Ch. 
App.  362. 

In  the  very  recent  case  of  Kenrick  t. 
Cole  (not  yet  reported),  the  Supreme 
Court  of  Missouri,  having  before  i(  a 
BOniowhH[  similar  attempt  to  evade  the 
mortmain  act,  reached  a  different  result 
upon  the  facia.  In  that  case  (he  [es(a- 
trix  made  a  will,  leaving  her  property 
to  Archbishop  Kenrick  for  the  benefit 
of  the  Catholic  Church.  Upon  the 
adoption  of  the  Constitution  of  186S, 
which  prohibits  any  devise  or  bequest 
for  the  support,  nse  or  benefit  of  any 
miniater  as  such,  or  any  religions  sect, 
testatrix  made  a  new  will,  devising  the 
property  to  Peter  Richard  Kenrick,  as  an 
individual,  absolutely,  without  naming 
any  trust.  The  court  held  that  this  was 
a  fraud  on  the  law  end  void. 

But  the  decision  is  not  in  conflicl  with 
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he  principal  case,  w  Archbishop  Ken-  amae  therefore  which  ii  put  I 

ick  knew  of  the  ilevise  during  testa-  Sharbwood  ai  one  in  which  I 

rix's  life,  and  there  was  eTidence  that  would  fasten  a  tmst  on  the  det 

m  had  declared  he  would  carry  out  her  therefore  the  mortmain  act  wo 

ntentions,   and   that   such   declaration  rate. 

fas   reported  to   her.     The  very  cans  ^ 


Supreme  Court  of  Vermont. 
'HE  STATE  IX  rel.  JOHN  B.  PAGE  c.  J.  OREQORT  SMITH 

The  Tact  of  merger  depends  Urt^ly  on  iatentioD,  and  this  mie  applies  i 
'here  a  corporation  purcliises  shares  ot  its  own  stock.  The  purchase  siup 
ight  to  vote  on  the  shares,  and  maj  be  a  merger  if  so  Intended  ;  but  i 
itended,  it  is  not  ■  merger,  and  the  presnmption  is  that  the  corporation  i 
itend  a  merger,  but  to  hold  the  slock  as  asseta,  or  to  sell  and  reissue  it. 

A  quorum  of  the  directors  of  a  corporation  are  competent  to  act  «i 
rape  of  their  powers  and  to  bind  the  corporation,  although  the  meeting 
^ilarly  called  and  there  was  no  notice  to  the  other  directors. 

A  sale  of  the  company's  shares  of  its  own  stock,  made  at  such  a  meetin 
irectors,  if  made  bovd  Jide  and  for  full  value,  and  for  the  purpose  of 
loney  to  meet  an  urgent  necessity  of  the  company,  passed  a  good  primS 
le  shares,  and  conld  only  be  set  aside  for  cause,  upon  a  direct  procee< 
lat  purpose.  Any  director  or  stockholder  desiring  to  avoid  sncb  sale,  n 
sed  at  once  to  dispute  it  in  legal  form  ;  acquiescence  until  the  considers 
cen  appropriated  to  the  benefit  of  the  corporation,  is  a  ratification  of  the 

If  the  sale  is  otherwise  valid,  ic  is  not  vitiated  bj  the  fact  that  the  molii 
iirchuser  and  of  some  of  the  directors  was  to  enable  the  former  to  vote  i 
larcs  in  a  certain  manner  at  an  approaching  election  of  corporate  officen 

Where  new  stock  is  Issued  which  \s  to  share  in  protiia  with  existing  si 
le  holders  of  the  latter  have  an  equal  right  to  subscribe  for  their  propo 
m  of  the  new  stock,  but  this  rule  does  not  apply  to  original  stock  hongli 
le  corporation  and  held  as  assets,  and  sold  for  the  payment  of  liabilitic 
le  general  benefit. 

Motion  for  leave  to  file  an  informfttion. 

In  April  1873  cash  subscriptions  were  made  to  the  capita 
f  the  Central  Vermont  Railroad,  which  were  accepted 
immissioners  and  the  stock  allotted  to  the  several  snbsc 
11  May  the  company  was  organited,  and  in  the  same  roc 
as  appointed  by  the  Court  of  Chancery  receiver  of  the  Ve 
entral  and  Vermont  and  Canada  Railroads. 

Some  of  the  subscriptions  had  been  made  by  one  Park 
ames  of  parties  who  subsequently  repudiated  his  anthoni 
sfused  to  accept  the  aharea,  whereupon  Park  assumed  then: 
ilf,  and  the  shares  were  entered  on  the  stock  ledger  in  his 
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In  Januitrj  1874,  having  been  advised  that  the;  could  not  cancel 
these  Eubscriptions,  the  directors  parcbaaed  the  shares  for  the 
company,  and  had  the  shares  entered  in  the  company's  name. 

On  May  18th  1875,  a  directors'  meeting  waa  called  by  telegraph, 
for  half  past  one  o'clock  at  Bellowe  Falls.  This  was  adjourned  for 
nant  of  a  quorum,  until  four  o'clock  the  same  day,  on  the  directors' 
»r,  then  on  a  trip  for  inspection  nf  the  road.  At  four  o'clock,  a  quo- ' 
ram  being  present  in  the  directors'  car,'a  vote  was  passed  for  the  sale 
)F  the  shares  held  by  the  company  to  Langdon  and  Millis,  who  were 
ilready  large  stockholders.  The  shares  were  paid  for  by  the  pur- 
:}iasen  and  transferred  on  the  company's  books  on  the  morn  ing  of 
May  19th,  and  the  purcbase-raoney  was  appropriated  by  tbedirect- 
)r9  to  the  payment  of  a  debt  of  the  company  then  due  and  urgent. 
Fo  raise  funds  to  pay  this  debt  was  the  reason  as3igne<l  for  the 
inlc  of  these  shares  by  the  directors.  On  the  same  day,  however, 
^lay  19th,  there  was  an  election  for  directors  of  the  company,  and 
t  nas  charged  in  the  present  petition  that  the  respondents  were 
;lected  directors  by  the  votes  of  Langdon  and  Millis  upon  these 
ihares  (amounting  to  2350),  and  that  the  said  votes  were  illegal 
ind  the  election  void. 

Daniel  Roberta  and  E.  R.  Soar,  for  the  relator. 

B.  F.  FijUId  and  L,  P.  Poland,  for  the  respondents. 

1.  Corporation  may  buy  its  own  stock  and  sell  again :  Ot^ 
Bank  V.  Bruce,  17  N.  Y.  507 ;  WiUiamB  v.  Manufacturing  Co., 
t  Md.  Ch.  451 ;  Jtobinson  v.  Beall,  26  Ga.  28 ;  Ta>/hr  v.  Miami 
7o.,  6  Ohio  219 ;    United  States  Trust  Co.  v.  ffarrit,  2  Bosw.  90. 

2.  The  sale  was  legally  made,  and  at  a  legal  meeting.  A  meet- 
Eg  regularly  called  for  one  place  and  having  no  quorum  may  ad- 
journ to  a  different  place :  8  Cowen  286 ;  *1  Selden  22.  Even 
f  there  was  irregularity  in  this  adjournment  the  annual  inspection 
:rip  of  the  directors  in  their  car  is  a  regular  business  meeting. 
failure  to  notify  the  others  not  present  in  the  morning  will  not 
nake  the  meeting  illegal :  Sank  v.  Railway  Co.,  30  Vt.  169. 

3.  There  was  no  pre-emption  right  in  the  other  stockholders  as 
« these  shares :  B.  M.  Charlton  260  ;  3  Md.  Ch.  418. 

4.  The  sale  was  in  good  faith  to  raise  money  for  a  debt  of  the 
company.  Even  if  there  was  another  incidental  motive  it  is  of 
to  consequence.  The  motive  of  a  legal  act  is  immaterial :  South 
RogalUm  Sank  v.  Suffolk  Sank,  '11  Vt.  505. 
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The  opinion  of  the  court  wfts  delivered  by 
Rbdfield,  J. — This  is  a  petition  of.  the  Btates-attoni 
&nkliQ  county  for  leave  to  file  an  information  in  the  natui 
it  of  <^o  warranto  against  the  respondents  for  usarpin 
;rcising  the  rights  of  directors  of  the  Central  Vermont 
id.     A  rule  to  show  cause  having  been  obtained  and 

the  respondents,  the  question  now  comes  up  whethe 
irt  will  grant  the  leave  asked. 

I.  A  preliminary  question  has  been  discnsaed,  whetb 
ufficient   cause  be  shown  and  leave   is  granted,  a  jud 

ouster  will  be  awarded  as  a  matter  of  right,  or  as  a  i 
course.  It  is  not  denied  that  at  the  time  our  statut 
icted,  and  down  to  the  present  time,  the  practice  was  i 
1  uniform  in  the  courts  of  England,  that  after  leav 
knted  and  the  information  filed,  the  respondents  had 
1  opportunity  to  plead  to  the  information.  The  nature  ' 
)lication  is  summary  and  requires  speed,  and  the  com 

to  it,  that  there  be  no  needless  delay.  The  4th  sect,  i 
itute  of  Anne  required  "  proceeding  at  the  most  conv 
ed  that  may  be,"  and  "  an  appearance  and  pleading  as  i 
le  term  at  which  the  information  shall  be  filed."  But  the 
!  in  the  English  courts  under  that  statute  was,  when  the 
tion  was  filed,  if  there  was  not  voluntary  appearance,  to  n 
h  appearance  by  venire  facias,  or  compel  it  by  dUtringai. 
i  requires  the  respondents  to  show  cause  why  an  infoni 
uld  not  bo  filed  against  them;  if  they  omit  to  show  can 
y  may,  the  rule  becomes  absolute,  and  the  information  ia 
^n  the  People  v.  liohinson,  4  Cow.  97,  the  respondent  hac 
udged  guilty  upon  default  of  appearance  to  show  caust 
ter  awarded.     Tha  court  held  the  judgment  irregular  and 

due  process  of  law,  and  set  it  aside  as  irregular  and  voii 
loticeable  as  having  been  ably  argued  by  the  attorney-gi 
the  one  side,  and  John  C.  Spencer  on  the  other,  and  thoro 
ed  by  the  court.  We  think  when  an  information  is  a' 
)e  filed,  it  is  the  duty  of  the  court  to  fix  some  time,  ordii 
ing  the  same  term,  for  the  respondents  to  appear  and  p 
I  if  tbey  do  not  voluntarily  do  so,  their  appearance  will  be 
led  by  due  process  of  law.  In  State  v.  ffunton  ct  al.,  2 
i,  the  court,  Bennett,  J.,  questioned  the  propriety  of  rend 
il  judgment  of  tbe  guilt  or  innocence  of  a  party  on  a  n 
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show  cause  why  an  information  should  not  bo  filed,  and  maintained 
that  the  rule  of  practice  was  otherwise,  unless  the  court  should  of 
Its  own  motion  institute  a  new  and  independent  practice  of  its 
own.  But  in  that  case  no  question  was  raised,  and,  by  mutual 
consent,  the  parties  submitted  the  whole  case  upon  its  merits. 

Id  State  v.  Bradford,  32  Vt.  50,  the  respondents  disclaimed  any 
ri^ht  or  title  to  the  offices  in  question  ;  and  the  pretended  and  de 
facto  corporation  appeared,  but  made  no  answer,  and  asked  to  have 
the  case  decided  upon  the  proofs  of  the  states-attorney.  There 
wits  no  relutor  upon  the  record,  as  the  court  said  should  have  been. 
The  proof  being  ample,  and  the  parties  appearing  and  making 
virtual  confession  of  the  truth  of  the  allegations  and  disclaimer  of 
title  to  the  offices,  the  court,  by  implied  consent,  made  an  order  for 
the  dissolution  of  the  pretended  corporation  and  the  ouster  of  the 
disclaiming  officers. 

The  statute  gives,  merely,  jurisdiction  to  this  court  of  these  pre- 
rogative writs,  and  prescribes  no  forms  or  rules  for  proceedings, 
hut,  by  manifest  implication,  adopted  the  function  and  manner  of 
use  of  the  proceedings  then  uniformly  practised  in  the  common- 
law  courts  of  England. 

The  analogy  of  practice  in  certiorari  is  urged  upon  us.  The 
analogy  is  not  obvious.  The  inquiry  in  the  application  for  certio- 
rari is  based  on  the  record,  and  is  a  substitute  in  sessions  matters 
for  the  writ  of  error,  which  applies  only  to  common-law  procedure. 
The  court  examines  a  copy  of  the  records  upon  which  it  is  claimed 
that  an  erroneous  judgment  has  been  rendered  in  the  inferior 
court;  and  if  the  court  finds  error,  it  will  order  the  record  to 
be  certified  into  this  court,  and  render  thereon  such  judgment  as 
shonld  have  been.  The  record  imports  verity,  which  neither  party 
can  dispute. 

II.  This  proceeding  is  criminal  in  its  form,  but  civil  in  its  na- 
tare,  and  is  addressed  to  the  judicial  discretion  of  this  court.  It 
may  be  allowed  or  denied,  in  consideration  of  rights  and  conse- 
quences, the  condition  of  the  property,  and  its  owners,  and  its  re- 
lation to  the  public. 

The  case  discloses  that  the  said  corporation  has,  by  the  court  of 
chancery,  been  made  receiver,  and  holds  in  trust  the  Vermont  Cen- 
tra and  Vermont  and  Canada  Railroads,  and  is  operating,  under 
leases,  several  other  railways  in  this  and  other  states.  The  trust 
duties  thus  imposed  are  active  and  executive  in  their  nature,  in- 
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olving  important  duties  &nd  responsibilitMS,  both  to  the  eetl 
tttl  and  the  public,  &nd  incurring,  necessarilj,  from  day  t 
irge  liabilities  in  intricate  and  often  comphcated  transaetii 
16  administration  of  the  trust,  which,  from  the  nature  of  thi 
lUSt  be  largely  outstanding  and  unsettled.  One  of  the  inc 
r  a  receivership  is  a  bond,  commensurate  with  the  magniti 
le  trust,  approved  by  the  court  of  chancery,  and  to  respi 
lat  court  for  the  property,  its  income,  and  for  all  laches  ■ 
linistration.  Such  bond  is  presumed  to  have  been  furnish 
lose  who  have  assumed  the  duties,  and  have  been  the  acti 
linistrators  of  the  trust.  If  the  present  incumbents  shoi 
usted,  they  would  have  the  right  to  require  that  their  pe 
ability,  by  bond  or  otherwise,  should  cease  with  the  oustei 
le  chancellor  would  doubtless  require  new  bonds,  to  respo 
ny  laches  of  administration.  How  far  personal  character,  ca 
nd  responsibility,  induced  the  appointment  of  this  corporal 
lie  receiver  of  this  large  property  and  executive  trust,  is  know 
}  the  chancellor.  The  Court  of  Chancery  has  absolute  ( 
f  the  trust  and  its  administrators,  and  may  so  temper  any 
s  to  restrain  wrong  and  insure  justice,  while  this  court  1 
ower,  upon  this  application,  but  to  grant  or  refuse  the  pc 
t^ithout  discriminating  as  to  the  fitness  or  unfitness  of  men  i 
dministration  of  so  important  a  trust,  it  is  easy  to  foresee  i 
I  possible  for  complicated  questions  to  arise  between  the  ou 
nd  incoming  directors  as  to  liability  and  responsibili^,  snc 
itigation  to  spring  up,  subjecting  the  trust  to  new  burdens,  n 
enefit  to  the  parties  or  the  public.  We  have  no  warrant  ft 
ig  that  such  mischief  would  necessarily  follow  ;  but  to  some 
:  is  possible,  and  perhaps  probable ;  and  though  not  of  cont: 
.eight  when  there  is  satisfactory  proof  that  the  office  hai 
surped  by  force  or  fraud,  yet  they  are  proper  matters  for 
leration  in  the  exercise  of  that  judicial  discretion  which  th 
[oners  invoke. 

III.  The  right  of  the  respondents  to  hold  and  exercise  th 
f  directors  of  this  corporation,  depends  upon  the  legality 
1350  votes  cast  by  Langdon  and  Millis  on  the  stock  in  qa 
f  such  votes  were  lawfully  cast,  the  respondents  were  duly  i 
lirectors,  otherwise  not. 

Waiving,  for  the  present,  all  consideration  of  the  allege 
piracy  on  the  part  of  the  respondents,  to  forestall  by  frai 
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m&jority  of  the  stockholders  in  the  election  of  the  19th  of  May 
last,  and  assnming  that  the  tranasction  had  wholly  occurred  six 
moDtbs  before,  and  without  reference  to  an  immediate  election,  ve 
inquire  whether  Langdon  and  Millia  stand  as  purchasers  and  own- 
ers of  BDch  stock  in  this  corporation 

Mr.  Park  and  associates  in  New  York  had  agreed  with  Governor 
Smith  and  assoaiates-  in  Vermont,  that  they  would  subscribe  for 
20,000  shares  of  stock  in  this  corporation,  in  certain  agreed  pro* 
portionB.  Park,  in  executing  his  part  of  the  contract,  signed  in 
the  names  of  two  friends  in  New  York,  1500  shares  without  author- 
ity, which  they  repndiated.  Whereupon  Park  assumed  such  sub- 
Mription  za  his  own,  and  the  stock  was  entered  upon  the  books  of 
the  corporation  as  belon^ng  to  Park.  It  is  urged  that  this  stock 
lianng  first  been  snbscribed  in  the  name  of  Myers  and  McKinney, 
vas  their  stock,  and  that  Park,  showing  no  written  assignment, 
bad  no  title  or  property  in  it.  But  Myers  and  McKinney  repu- 
liated  the  subscriptions,  for  the  reason  that  Park  was  without  au- 
thority to  bind  them  by  such  contract.  Park  having  subscribed 
for  stock,  by  an  assumed  agency  not  founded  in  &ct,  failing  to 
bind  the  principal,  bound  himself.  Tho  five  per  cent,  paid  by 
Pork  was  then  placed  to  his  credit  by  the  corporation,  and  the 
subscriptions  placed  on  the  books  as  a  subscription  by  Park  in  his 
Dwn  right.  Park  was  then  not  only  the  equitable  owner,  but  the 
original  subscriber  for  the  stock.  The  corporation  had  been  made 
the  receiver  of  this  large  property,  upon  the  representation  that 
20,000  shares  of  stock  bad  been  bond  fide  subscribed.  Park 
ilaimed  that  the  corporation  ought  to  relieve  him  from  holding  and 
»rrying  the  stock  subscribed  in  the  name  of  Myers  and  McKin- 
ney; and  certain  other  parties  made  similar  claims.  For  certain 
reasons — and  we  have  no  right  to  assume  that  such  reasons  were 
ioadequate  or  improper — the  corporation  purchased  2350  shares 
of  such  stock,  and  placed  it  on  their  books  as  stock  belonging  to 
the  corporation,  like  other  assets.  It  is  claimed  that  thereby  said 
stock  htaune  merged  and  extinguished.  The  intent  of  the  parties. 
Bad  especially  of  the  corporation,  is  important  in  determining  the 
character  of  such  transactions. 

The  corporation  bad  no  right  to  diminish  its  capital  stock,  and 
especially  bo  under  the  circumstances  of  its  receivership.  And  the 
eTidence  concurs,  that  the  corporation  purpoied,  under  aHvitie  of 
counsel,  to  hold  the  stock  thus  purchased  as  not  merged,  but  eul- 


472  THE  STATE  ex  kbl.  PAGE  t>.  SHTTH  et  al. 

sisting  as  assets  on  the  books  of  the  compan;.  We  think  tb 
effect  of  such  transfer  of  the  stock  is  fairly  and  correctly 
bythecourtinlTiZ/ianwv.  Savage  Manuf.  Oo.,  3  Md.  Cb.Dc 
to  which  ve  have  been  referred  by  counsel  for  the  petitioner 
in  the  case  of  Bank  of  Calumbm  v.  Bruce  et  ah,  17  N,  ^ 
referred  to  by  the  respondents.  In  the  latter  case,  Seld 
says:  "It  might  or  might  not  have  that  effect — exUngni 
stock — at  the  option  of  the  company.  I  think  some  manife 
of  such  intent  should  be  proved,  to  produce  that  result." 
again  he  says :  "  I  see  nothing  to  prevent  the  re-issue  and 
the  company  of  the  stock  so  transferred ;  and,  in  the  ahse 
any  proof  to  the  contrary,  the  presumption  is  that  the  direct 
tended  to  act  within  the  scope  of  their  powers  by  selling  th 
on  hand,  instead  of  issuing  new  stock,  which  they  had  no 
to  create."  In  the  former  case,  the  cfaaDcellor  says,  after  i 
ing  the  cases  on  the  subject :  "  But  it  does  not  follow  that  I 
the  shares  transferred  to  the  corporation  are  merged  for  th 
being,  that  they  may  not  be  subsequently  revived ;  *  • 
whatever  may  be  the  temporary  legal  effect  of  the  transfer, 
always  been  supposed,  and  the  practice  has  always  been  wil 
general  understanding,  that  they  were  authorized  to  revi 
stock  when  they  saw  fit  to  do  so."  The  sale  and  transfer  of 
if  done  by  proper  authority,  and  if  it  was  actual  and  not  col 
and  not  affected  by  any  secret  trust,  if  a  bond  fide  and  ai 
sale,  vested  in  the  purchasers  the  title  to  the  stock,  with  all 
cidents,  including  the  right  to  vote  upon  it. 

IV.  Was  the  property  sold  and  transferred  to  the  purchaf 
such  authority  as  should  bind  the  corporation?  We  thii 
majority  of  directors  who  assembled  on  the  directors'  a 
passed  the  resolutions  authorizing  the  sale  of  this  stock,  to 
liability  becoming  due  on  the  first  of  June  after,  cannot 
fully,  be  claimed  as  organized  under  the  call  of  the  clerk  t 
at  Bellows  Falls,  at  an  earlier  hour  of  the  same  day.  If  we 
hold  that  the  call  of  the  clerk  by  telegraph  was  in  acco 
with  the  by-laws,  and  the  time  sufficient,  we  think  the  att* 
adjournment  by  a  minority,  to  a  point  fifty  miles  distant,  was 
ular,  and  did  not  transfer  the  place  of  legal  venue  under  th 
to  White  River  Junction.  But  a  quoram  of  the  directors,  i 
in  form,  assembled  oo  the  cars,  and  by  resolution,  authoriz 
sale  of  this  stock,  and  under  that  authority  the  stock  wil 
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mi,  IS  the  proofs  et&nd,  for  adequate  and  full  consideration  re- 
:eived  by  the  company. 

In  Bank  of  Middlebury  v.  B.  ^  W.  RaUroad  Co.,  80  Vt.  169,  the 
:aurt  held  that  the  action  of  a  majority  of  the  directore  of  a  cor- 
jHiratioD,  without  any  notice  to  the  other  directors,  if  within  the 
vope  of  their  authority,  was  legal,  and  bound  the  corporation, 
ind  the  court  aays,  that  "  if  the  authorized  agents  of  the  company 
iBYe  extended  its  business  beyond  the  strict  limits  of  their  func- 
ions  for  which  the  charter  was  granted,  the  company  has  been 
xiund  by  the  extension,  unless  .the  corporators  interfere  to  restrain 
luch  extension  at  the  earliest  moment."  See  also  Stark  Bank  v. 
rniwi  Potter  Co.,  34  Vt.  145. 

The  railroad  provisions  of  our  statute  provide,  p.  216,  sec.  S, 
'  That  the  government  and  direction  of  the  affairs  of  every  such 
lorporation,  shall  be  rested  in  a  board  of  not  less  than  five,  *  *  * 
lod  a  majority  of  the  directors  shall  form  a  board,  and  shall  be 
lompetent  to  transact  the  business  of  the  company."  By  the  ex- 
)ress  language  of  the  statute,  a  majority  of  the  directors  are  con- 
tituted  a  board,  with  full  authority  to  do  what  all  the  directors 
'hen  assembled  could  do  in  "  the  affairs  of  such  corporation  and 
n  the  transaction  of  the  business  of  the  company."  In  Edgerly 
.  Hmeraon,  3  Foster  555,  a  very  well  reasoned  case,  it  was  held 
hat  when  a  majority  of  bank  directors  are  by  the  statute  consti- 
uted  "a board  for  the  transaction  of  business,"  that  " such  board, 
rhen  assembled,  possess  all  the  powers  of  the  entire  board  of  all  the 
lirectoTS."  The  statute  of  New  Hampshire  declared  that  "no  less 
ban  four  directors  shall  constitute  a  board  for  the  transaction  of 
uainess."  In  that  case,  Bbll,  J.,  says :  "There  was  before  no  dif- 
icolty  except  as  to  the  point  of  notice,  and  the  only  useful  effect 
f  the  statute  provision  relative  to  a  quorum,  or  the  powers  of  a 
Dajority,  is,  to  give  them  the  authority  to  act  in  the  absence  of 
ithers  and  without  notice  to  them.  We  are  therefore  of  the  opin- 
OQ  that  when  the  quorum  of  a  bank  meet  and  unite  in  any  deter- 
aination,  the  corporation  is  bound,  whether  the  other  directors  are 
>r  are  not  notified."  We  think  that  the  TOte  of  the  majority  of 
he  directors  thus  assembled,  was  a  lawful  vote  of  the  "  board  of 
lireclors  competent'to  transact  the  business  of  the  company  ;"  and 
r  this  transfer  of  the  stock  was  not  a  transfer  merely,  but  a  sale, 
leneficiel  to  the  company,  and  bond  fide,  it  vested  in  the  pnr- 
'baser  a  title  to  the  stock ;  and  though  the  "  board  "  of  directors 
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Millis  never  vbs  a  director,  and  claims  to  be  a  stockholder  by  virtue 
of  tie  ownership  of  this  stock.  Whatever  ma;  be  the  order  of 
the  court  in  thia  case,  it  could  have  no  effect  upon  the  rights  of 
Langdon  and  Millis.  Suppose  a  new  election  should  be  ordered, 
u  uder  strtntfi  law  is  the  practice  in  maDv  of  the  statfia,  awl 
Millis  offering  his  votes  on  thb  stock,  should  be  challenged.  It 
Could  not  be  claimed,  upon  any  evidence  or  suggestion  in  thia 
case,  that  if  the  purchase  of  this  stock  vas  voidable,  it  had  not 
been  fully  confirmed  by  acquiescence,  and  allowing  the  purchase- 
money  to  go  to  the  use  of  the  corporation. 

V.  It  is  insisted  that  there  was  a  pre-emptive  right  in  all  the 
stockholders  to  purchase  a  proportionate  share  of  this  stock.  We 
ire  referred  to  Grai/  v.  The  Portland  Bank,  3  Mass.  364,  and  Ang. 
in  Corp.,  sees.  554-.5.  The  two  sections  in  Angell  seem  entirely 
lued  upon  the  former  case,  and  the  text  is  but  a  quotation  from 
the  opinions  of  Sewell  and  Sedgwick,  JJ.,  who  gave  the  opinions 
)f  the  court  in  the  case.  In  that  case  the  plaintiff  Gray  was  a 
srge  owner  of  stock  in  a  banking  corporation  under  a  charter  that 
luthorized  the  corporation  to  issue  stock,  not  less  than  $100,000, 
lor  over  $300,000.  The  corporators  organized  under  the  lesser 
capital,  purchased  a  hanking  house,  and  had  accumulated  a  surplus 
if  profits.  The  stockholders  then  voted  to  enlarge  their  capital  and 
ssue  the  residue  of  the  stock  allowed  by  their  charter,  and  consti- 
uted  the  directors  a  committee  to  issue  and  distribute  the  residue 
if  eueh  stock  to  the  existing  stockholders.  The  plaintiff,  being  a 
arge  owner  of  the  stock  first  issued,  and  a  proportionate  owner  of 
be  surplus  profits  of  the  bank,  which  was  an  incident  of  his  stock, 
endered  the  money  to  said  committee,  and  demanded  his  propor- 
ionate  share  of  the  new  issue  of  stock,  and  was  refused.  He  then 
ued  the  hank,  in  assumpsit,  for  his  share  of  the  dividends  on  such 
itock,  and  for  damages  for  refusal,  claiming  it  to  be  a  breach  of 
xintract.  The  court  held  that  the  plaintifi*  could  not  recover  div- 
dends,  because  the  stock  was  not  owned  by  the  plaintiff ;  but  a 
;ood  title  thereto  was  vested  in  the  subscribers  to  whom  the  direo- 
org  had  distributed  it.  2d.  The  court  held  that  the  directors,  in 
ssning  new  stock  to  strangers,  and  thereby  making  them  share- 
)ffners  in  the  existing  surplus  profits,  a  fixed  share  of  which  was 
;hen  owned  by  plaintiff,  was  a  wrong  to  him,  for  which  he  might 
recover. 

When  new  stock  la  issued,  which  shares  equally  with  the  existing 
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Stock,  the  shareownera  have  a  right  that  it  shall  be  eo  dUt 
ae  not  to  divest  any  stockholder  of  his  present  vested  right 
pertj ;  and  the  proportionate  share  of  the  accumnlated  ] 
represented  by  the  shares,  and  is  vested  property,  as  mud 
shares  themselves.  We  entirely  accord  with  the  reasoninf 
case.  And  if  the  cases  were  analogous  in  their  facts,  by  : 
thority  Langdon  and  Millis  became  and  are  the  undispat 
era  of  the  stock  in  question.  But  this  was  not  a  new  issue  o 
but  a  portion  of  the  original  subscription,  and  its  identity  h 
preserved,  as  we  have  shown.  The  transfer  of  the  stock 
corporation  suspends  the  right  to  vote  upon  it,  and  may  b< 
ger,  if  so  understood  by  the  parties.  The  right  of  the  dirt 
reissue  or  sell  such  stock  for  honest  purposes  and  for  the  be 
the  corporation,  is  reasonable,  and  amply  sustained  by  anti 
See  opinion  of  Da  VIES,  J.,  in  ffartridge  et  al.  v.  Rockwe. 
E.  M.  Charlton  (Ga.)  260. 

YI.  It  is  insisted  that  this  stock  was  transferred  for  the 
of  giving  the  preponderance  of  votes  to  the  respondents.  ^ 
no  doubt  that  such  motives  were  strong  inducements  at  tl 
and  that  the  respondents  were  detennined  to  resort  to  ever 
agency  to  maintain  their  position,  and  repel  the  movemeni 
relator.  We  have  no  opinion  of  the  merits  of  the  controv 
of  the  wisdom  or  propriety  of  the  acts  of  the  parties,  as  d 
by  the  testimony.  There  are  some  matters  disclosed,  whict: 
forum  of  conscience,  would  be  obnoxious  to  criticism,  that 
unlawful,  and  are  not  properly  brought  in  question  in  tl 
ceeding.  The  case  shows  that  the  stock  was  not  merely  t 
red,  but  sold ;  and  that  the  sale  was  actual,  not  colorab 
that  there  was  no  secret  trust  or  condition  ;  that  the  sale 
a  necessary  purpose,  and  beneficial  to  the  company ;  that 
value  was  to  be  paid  to  the  corporation,  which  has  gone  to 
We  think  such  sale  is  not  void,  but,  like  any  other  sale, 
impeached  only  for  cause.  And  that  the  controlling  indi 
for  the  purchase,  at  the  time,  of  the  stock  was,  to  enable  t 
chaser  and  his  friends  to  out-vote  the  relator  and  TiU  frien 
not  vitiate  the  sale,  if  otherwise  for  honest  purposes,  and 
value.  We  think  also,  that  the  consideration  having  gon 
use  of  the  corporation,  without  challenge  or  seasonable  pro( 
to  rescind  or  avoid  the  sale,  the  sale  has  become  ratif 
adopted  by  acquiescence.     And  wo  do  not  think  that  the 
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and  prJDciples  that  hare  guided  this  decision,  are  the  novel  and 
ginigter  outgrowth  of  eome  abnormal  state  of  things  in  this  state, 
ta  iraa  remotel;  hinted  in  the  argument,  and  peculiar  to  Ver- 
mont, but  are  nnivereal  as  jurisprudence,  and  fundamental  as 
jostice. 

The  rule  to  show  cause  ia  therefore  discharged,  and  the  petition 
dismissed. 


e  Court  of  Ohio. 

GAYLORD  IT  AL.  e.  IMHOFF  ST  al. 

The  membera  of  an  iuiolTent  firm  are  not  entitled  to  the  iCatatory  exemptions 
onl  of  the  partnenhip  property  after  it  hai  been  leiied  in  execation  by  pertnersbip 
creliion,  notirithituiding  all  the  members  join  in  demanding  the  exemptioni. 

Error  to  the  Superior  Court  of  Cincinnati. 

The  plaintiffs  in  error  obtained  judgment  against  the  defendants 
Michael  Imhoff,  Henry  Steinegerway  and  George  Pfluger,  partners 
doing  business  as  M.  Imhoff  &  Co. ;  execution  was  issued  and 
levied  upon  a  leasehold  and  machinery  belonging  to  the  defendants 
as  co-purtnen.  The  defendants  severally  demanded  the  statutory 
exemptions  out  of  the  property ;  but  the  sheriff,  disregarding  the 
demands,  sold  the  property  and  brought  the  proceeds  into  court. 
The  defendants  then  moved  the  court  to  give  each  of  them  the 
sum  of  $500  out  of  the  money  arising  from  the  sale  of  the  pro- 
perty in  lieu  of  the  property  itself. 

On  the  hearing  of  the  motion,  it  was  agreed  between  the  parties 
la  follows :  "  That  all  the  property  levied  on  and  sold  was  part- 
aership  property,  including  the  leasehold,  and  that  the  affidavit 
md  demand  of  exemption  by  the  defendants  were  filed  with  the 
sheriff  before  the  sale,  setting  forth  that  they  were  heads  of  fami- 
lies, residents  of  the  state,  and  not  the  owners  of  homesteads  or 
my  other  property."  The  motion  of  the  defendants  was  allowed, 
md  the  court  ordered  the  sheriff  to  pay  to  each  of  them,  out  of 
ihc  proceeds  of  the  sale  in  his  hands,  the  sum  of  $500,  in  all 
31500,  and  if  the  proceeds  should  be  insufficient,  then  to  pay  to 
each  of  the  partners  one-third  of  the  sum  remaining  in  his  hands 
after  the  payment  of  costs. 

The  plaintiffs  excepted  to  the  allowance  of  the  motion  and  the 
order  of  the  court  thereon,  and  the  rulings  of  the  court  in  these 
respects,  were  assigned  for  error  here. 
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f£.  CkalUn,  for  plaintiffB  in  error, 
e  ia  no  statute  in  Ohio  whicb  allowB  the  jui 
oney :  2  Swan  &  Critohfield  1146,  sect.  6f»4. 
ielation,  the  Supreme  Court  of  Pennsylvania  so 
'.  Freeae,  19  Penn.  St.  255,  and  so  reasoned  in 
23  Penn.  St.  489,  and  New  York  in  Camrick  v. 
).  In  the  present  case  there  was  no  selection  of 
y  appraisement ;  nor  could  there  be  in  the  case 
operty.  The  partners  elected  to  take  the  same  p 
indivisible. 

claim  is  inconsistent  with  the  partnership  relatio 
rtners  are  joint  tenants. 

i  interest  of  the  individnal  partner  is  in  tbe  surpl 
after  paying  partnership  debts, 
partner  has  an  exclusive  right  in  any  joint  sti 
lint  right  descend  by  death;  it  vests  in  the 
nership  Accounts  are  settled:  Story  on  Fart. 
Meranda,  7  Ohio  St.  179 ;  Place  v.  Sweetter. 
•lock  V.  Matlock,  5  Ind.  407. 
nership  property  is  held  in  trutt. 
r  the  payment  of  partnership  debts. 
r  the  equitable  adjustment  of  the  interests  of 

er  does  not  attach  to  partnership  lands.  Can  si 
ike  a  homestead  or  a  year's  support  while  botl 
to  the  widow  of  the  deceased  partner  and  his 

exemption  may  be  waived  :  The  Siate  v,  MelogUi 
i's  Appeal,  2  Grant's  Gas.  198  ;  Bowman  v.  Stt 
226.  By  putting  property  into  the  joint  sU 
p  an  individual  waives  the  benefit  of  the  exe 
iouBton,  9  Legal  Jnt.  67  ;  Bonaall  v.  Comly,  4- 

'/IB  ^  Ramsey,  contrd,  cited  Stewart  v.  Brown,  3 

IE,  J. — The  only  queBtion  that  will  be  considerei 
lis  :  Where  all  the  members  of  an  insolvent  firm 
id,  are  they  entitled  to  the  statutory  exemptions 
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partnersliip  prnperty  uft«i'  it  has  been  seized  in  execution  by  part- 
nership credilorii  ? 

We  think  not.  The  Bection  of  the  statute  under  which  the  ques- 
tion arises  is  as  follows :  "  Sec.  8.  That  it  shall  be  lawful  for  any 
resident  of  Ohio,  being  the  head  of  a  family  and  not  the  owner  of 
&  homestead,  to  hold  exempt  from  levy  and  sale  as  aforesaid,  per- 
sonal property  to  be  selected  by  such  person,  his  agent  or  attorney 
ut  any  time  before  sale,  not  exceeding  five  hundred  dollars  in 
value  in  addition  to  the  amount  of  chattel  property  now  by  law 
exempted.  The  value  of  said  property  to  be  estimated  and  ap- 
praised by  two  disinterested  householders  of  the  county,  to  be 
selected  by  the  officer,"  &c. :  66  Ohio  Laws  50. 

The  decisions  of  the  courts  of  other  states  upon  this  question, 
uoder  kindred  statutes,  are  calculated  rather  to  embarrass  than 
satisfactorily  aid  us  in  the  construction  of  our  own  statute. 

The  confused  state  of  the  law  on  this  subject  will  appear  from  a 
reference  to  the  cases  mentioned  below,  of  which  the  effect  only  is 
given  by  way  of  iUustratiou.  Stewart  v.  Brown,  37  N.  Y.  350, 
mswers  the  question  affirmatively ;  Sonsall  et  al.  v.  Comly,  44 
Penn.  St.  442,  answers  tt  in  the  negative ;  while  Burns  v.  Harris, 
5T  N.  C,  decides  that  if  all  the  partners  consent,  the  exemption 
must  be  allowed  to  each  of  the  partners ;  but  if  such  consent  is  not 
given  then  it  must  be  denied  to  all.  There  is  direct  conflict  be- 
tween the  New  York  and  Fetmsylvania  decisions  ',  one  or  the  other 
is  right  and  must  be  followed. 

But  we  think  the  principles  laid  down  by  the  North  Carolina 
lecision  wholly  untenable.  The  statute  confers  a  positive  right, 
that  in  a  proper  case  can  bo  asserted  against  the  world,  and  this  is 
a  dignity  that  inheres  in  all  positive  legal  rights.  In  North  Caro- 
lina the  right  is  bo  dwarfed  that  in  the  case  of  partners  its  exercise 
becomes  a  mere  privilege  depending  upon  the  mutual  consent  of 
the  partners. 

It  would  be  competent  for  the  legislature  to  declare  a  right  and 
prescribe  the  conditions  upon  which  its  exercise  should  depend ; 
but  when  the  statute  creates  and  declares  an  absolute  right,  such 
right  cannot  be  qualified,  abridged  or  extended  by  judicial  inter- 
pretation. If,  therefore,  on  a  fair  construction  of  the  statute,  insol- 
vent partners  individually  or  collectively  are  entitled  to  the  statu- 
tory exemptions  out  of  partnership  property,  as  against  partner- 
ship creditors,  let  the  right  be  grauted  and  enforced  by  the  court. 
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not,  let  it  be  denied ;  and  if  the  law  is  defective  in  this 
i.  tlie  defect  be  cured  by  proper  legislation. 
Looking  alone  to  the  language  of  the  section  above 
!  find  nothing  to  justify  the  inference  that  the  legisla 
ssing  it  intended  to  provide  for  other  than  individual 
d  for  -  the  exemption  of  their  individual  property  from 
ccution ;  and  when  construed  in  connection  wi^  the  law 
partnerships  as  it  had  always  stood  and  still  stands,  we 
iced  that  it  could  not  have  been  the  intention  of  the  la 
bring  partners  or  partnership  property  within  the  open 
ovisions  of  the  section  in  any  respect. 
Dealing  with  the  statutory  right  and  excluding  equital 
lerations,  which  have  no  plaae  here,  our  convictions  ar 
lon  the  fact  that  the  right  of  exemption  and  the  mode  of  ex 
prescribed  by  the  statute,  are  wholly  inapplicable  to  pari 
operty  or  the  rights  of  the  partners  therein,  and  inco 
th  the  rights  of  their  creditors  in  relation  thereto.  The 
len  applied  does  not  affect  the  ownership  of  property  in  ai 
neither  confers,  takes  away  nor  changes  the  debtor's  I 
Ttitioning  into  severalty  that  in  which  there  was  a  joint 
ip  or  otherwise ;  but  when  properly  invoked,  it  simply  f 
e  designated  property  from  execution  and  leaves  the  ow 
it  was.  The  language  of  the  section  points  unmistali 
operty  owned  individually.  The  selection  of  the  exempt 
rty  is  to  be  made  by  the  execution  debtor,  and  the  p 
lected  is  to  be  appraised  and  set  off  to  the  debtor.  "  I- 
9  joint  tenants  in  their  stock  in  trade,  *  *  *  and  no 
8  an  exclusive  right  to  any  part  of  the  joint  stock  :"  i 
.  Conceding  that  the  interest  of  a  partner  in  the  part 
□perty  may  bo  seized  in  execution  for  his  individual  deb 
se  a  firm  consisting  of  three  or  more  members  and  suci 
re  in  execution  of  the  interest  of  one  of  them  in  the  fii 
rty ;  and  suppose  such  debtor-partner  to  be  demandi 
itntory  exemption,  we  cannot  see  how  he  couM  select 
useholdcrg  appraise  and  set  off  partnership  property  to 
2  other  partners  objected,  and  even  if  the  other  partnei 
naenting,  it  is  plain  that  it  could  only  be  done  by  first  as 
rtain  of  the  goods  to  him  in  severalty,  which  would  be  ol 
i  exemption  by  contract  with  the  other  partners,  and 
■tue  of  the  statutory  right.     But  suppose  a  levy  of  ei 
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in  the  firm  property  for  a  firm  debt,  am)  a  dumand  for  tlie  Bttttu- 
ory  exemption  made  by  one  or  two  of  the  partners,  and  the  others 
ilijrcting  to  the  exemptions  being  made.  There  would  exist  no 
■ijht  of  selection  by  the  demanding  partners,  and  no  power  to 
ct  off  by  the  officer,  and  hence  there  could  be  no  exemption  under 
hese  cireumstances.  The  simple  machinery  of  the  statute  is  in- 
ippiicable  and  inadequate  to  the  solution  of  sueh  complications. 

The  right  to  the  exemption,  therefore,  manifestly  depends  upon 
he  power  of  selection,  and  this  power  must  relate  either  to  pro- 
iprty  of  which  the  execution -debtor  is  the  absolute  owner,  or  (o 
iroperty  of  which  he  has  the  possession  and  actual  control  as 
gninst  the  officer  holding  the  execution. 

But  the  court  below  held  that  where  all  the  partners  demanded 
he  exemption,  they  were,  thereby,  al!  consenting  to  the  exemption, 
nd  it  should,  therefore,  be  allowed.  The  difficulties  above  sug- 
;ested  as  to  a  single  partner,  or  as  to  some  demanding  and  others 
bjecting  to  the  exemption,  arise  and  are  equally  potential  here. 
'he  stiitute  gives  no  countenance  to  the  idea  that  there  ia  to  be  a 
oint  ownership  in  the  property  after  it  ia  exempted  and  set  off; 
or,  as  has  been  said,  does  it  contemplntc  a  partitioning  into 
everalty  of  that  which  is  joint  property,  in  order  to  get  at  the 
roperty  that  may  be  exempted  ;  and  in  order  to  get  at  the  joint 
roperty  to  be  exempted,  where  all  were  demanding  it,  the  con- 
snt  of  all  the  partners  would  have  to  be  given  to  each  selection 
ladc  by  any  one  of  them,  before  it  could  be  exempted  and  set 
IT.  In  short,  where  all  were  demanding  it,  the  exemptions  could 
nly  be  made  with  the  mutual  agreement  and  consent  of  alt  the 
arties,  as  to  the  selection  of  the  joint  property  to  be  exempted. 
'he  right  to  make  such  consents  and  agreements,  would  imply 
ither  an  actual  ownership  of  the  property  by  the  partners,  or  a 
ossession  coupled  with  an  absolute  power  of  disposition. 

In  this  case,  inasmuch  as  the  partnership  property  had  been 
3ized  in  execution  for  a  firm  debt,  before  the  demands  for  exemp- 
on  were  made,  the  legal  effect  of  this  seizure  upon  the  property, 
lost  be  considered  in  order  to  ascertain  whether  a  right  of  slection 
nd  exemption  by  consent  of  the  partners,  remained  after  the 
eizure. 

The  law  of  partnership  constitutes  a  system  by  itself,  which  ia 
^applicable  to  any  other  legal  relation. 

In  speaking  "of  the  origin  and  purpose  of  partnership,"  Mr. 

Vol.  XXIV.-6t 
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Parsons  suys:  "If  partnership  offers  advantages,  it  also 
those  who  enter  into  it  to  peculiar  liabilities.  The  safety  ol 
requires  this.  If  every  partner  were  not  held  absolutely 
whole  amount  of  the  debta  of  the  Srm,  by  whichsoever  of  t 
nera  they  were  contracted,  a  wide  door  would  be  opened  fi 
and  public  loss.  It  is,  however,  a  very  common  thing  for 
to  try,  in  a  vast  variety  of  ways,  to  gain  all  the  advanta, 
profits  of  partDcrship,  without  encountering  these  liabjlitii 
escape  from  these  linbilities  when  the  loss  has  accrued.  '. 
law  forbids,  and  as  Jar  aa  it  can,  prevents ;  and,  it  most,  th 
be  always  ready  to  meet  the  contrivances,  evasions  and  d 
resorted  to  by  ingenious  men:"  Parsons  on  Partnership  4 
of  the  familiar  rules  in  partnership  is,  that  the  partnership  p 
and  assets  are  primarily  liable  for  the  payment  of  pan 
debts  ;  and  no  private  creditor  of  a  partner  can  take  by  hlf 
tion,  anything  more  than  that  partner's  share  in  whatever 
remains  after  the  partnership  effects  have  paid  the  partnershi 
The  rule  in  equity  on  this  point,  is  thus  admirably  stated 
Justice  Story  ;  "  Joint  property  is  deemed  a  trust  fund  pi 
to  be  applied  to  the  discharge  of  partnership  debts,  aga 
persons  not  having  a  higher  equity.  A  long  series  of  aul 
has  established  this  equity  of  thejoint  creditors,  to  be  wor 
through  the  medium  of  the  partners,  that  is  to  say,  the  [ 
have  a  right,  inter  sese,  to  have  the  partnership  proper 
applied  to  the  discharge  of  the  partnership  debts,  and  no 
has  any  right,  except  to  his  own  share  of  the  residue,  c 
joint  creditors  are,  in  case  of  insolvency,  substituted  m  eq 
the  rights  of  the  partners  as  being  the  ultimate  ceatuta  ji 
of  the  fund  to  the  extent  of  thejoint  debts;"  Story's  £q. 
sect.  1253.  In  the  fact,  that  in  connection  with  this  p 
system,  public  policy  and  the  prevention  of  great  losses  to 
require  each  partner  to  be  held  absolutely  for  the  whole 
of  the  firm  debts ;  and  equity,  as  to  the  partnership  pr 
regards  tlie  partners  as  trustees  holding  it  for  the  bene6t  < 
creditors ;  we  find  a  further  reason  for  presuming  that  the 
tion  laws  were  not  intended  to  apply  to  or  affect  part 
property  ;  a[;d  we  feel  warranted  in  holding,  that  the  levy 
execution  in  this  case,  was  an  absolute  appropriation,  in 
the  property  levied  on  to  the  payment  of  a  partnership  dc 
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that  these  partners,  being  insolvent,  btul  do  remaining  interest 
eitber  legal  or  equitable  in  the  property. 

They  could  not,  therefore,  after  the  levy,  acquire  a  right  of 
exemption  in  the  property  by  mutual  agreement  or  otherwise, 
without  the  consent  of  the  firm  creditors.  And  while  a  court  of 
equity,  looking  alone  to  the  rights  of  all  the  creditors,  might,  in  a 
case  requiring  it,  have  controlled  the  proceeds  of  the  sale  under 
the  levy ;  it  would  not,  on  general  principles,  have  had  power  to 
interfere  to  prevent  a  sale,  or  to  deprive  the  plaintiffs  of  any  legal 
advantages  that  their  levy  gave  them.  It  follows  that  the  law 
baving  seized  and  appropriated  the  property  in  question  to  its 
legitimate  purpose — the  payment  of  partnership  debts — it  was  not 
nithin  the  power  of  a  court  of  equity  to  take  the  proceeds  of  the 
property  from  the  possession  of  the  law,  which  held  them  for  a 
specific  purpose,  and  appropriate  them  to  another. 

Although  as  we  have  above  found  the  partners  were  not,  and 
:ould  not  be  entitled  to  exemptions,  either  in  severalty,  or  jointly 
iQt  of  the  partnership  property,  the  court  below  found  that  tho 
partners  were  entitled  to  five  hundred  dollars  each  out  of  the 
ttroceeds  of  the  property  and  declared  accordingly. 

In  this  there  was  error.  We  think  the  judgment  creditors  and 
not  the  partners  were  entitled  to  the  money  arising  from  the  sale. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 


Court  of  Common  Pleas  of  the  City  of  Ne.w  York. 
JONATHAN  N.  HAVENS  r.  CHRISTIAN  KLEIN. 

Where  a  common  owner  of  two  tenements,  the  windows  of  one  of  which  overlook 
he  j-ard  of  the  other,  va&  receive  light  and  air  therefrom,  its  shnilers  awing  out 
iTer  inch  yard,  and  access  from  its  fire-CBCspes  which  overhang  the  yard  being 
lad  to  such  7ard,  severs  llic  same  hy  conveyancei  to  ditTerent  persons,  an  cbsd- 
nent  in  fnror  of  the  tenement  bo  overlooking  (he  other,  it  being  the  one  first  con- 
'eved,  \t  created  in  respect  to  light  and  air,  tha  swiDging  of  the  ebnttcrs,  and 
1CCC91  to  nnd  from  the  flre^scapes. 

Snrh  easement  is  an  apparent  one.  The  grantee  of  the  servient  lenemeni,  the 
ine  later  conveyed,  is  deemed  to  have  actual  notice  of  each  eatemenC,  and  takes 
li*  title  (abject  (hereto. 

In  sarh  case  it  is  immaterial  whether  such  severance  be  by  ilecd  or  mortgage, 
inismnch  as  by  foreclosDre  the  mortgage  i*  ripened  into  a  deed. 

Plaintiff  wns  the  owner  of  premises  in  New  York  city,  situa- 
ted on  the  north  side  of  50th  street,  sixty  feet  west  of  Lexington 
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avenue,  and  being  twenty  feet  in  width  by  forty-nine  feet 
Defendant  owned  premisea  on  the  west  side  of  Lexington  t 
forty-nine  feet  north  of  50th  street,  twenty  feet  in  width  and 
feet  deep.  A  house  on  plaintiff's  lot  (a  French  flat),  estenc 
whole  depth  of  his  lot.  A  house  on  defendant's  lot,  liki 
French  flat,  extended  sixty  feet  deep ;  so  that  the  northe 
corner  of  plaintifi^s  house  impinged  the  southwesterly  cor 
defendant's  house. 

Plaintiff's  house  had  five  stories,  with  three  windows  ii 
looking  out  over  the  yard  belonging  to  defendant.  These  w 
each  had  shutters  which  swung  out  over  defendant's  said 
and  in  the  angle  of  the  houses  were  built  fire-escapes  fc 
story,  for  the  mutual  use  of  each  house,  access  thereto  bel 
from  the  windows  of  the  same. 

These  premises,  in  the  state  described,  had  at  one  tin 
owned  &y  a  common  oioner,  one  Buddensick,  who  while  ow 
both  Iota  had,  in  1871,  built  the  houses  in  the  manner 
He  thereafter  mortgaged  both,  executing  the  mortgag( 
the  50th  street  house  first.  It  was  also  recorded  first. 
mortgage  contained  the  usual  grant  of  said  premises  with 
"rights,  privileges,  hereditaments  and  appurtenancet  tht 
belonging."  Both  mortgages  were  in  time  foreclosed;  and 
the  decrees  in  foreclosure  and  sundry  mesne  conveyances  t 
to  the  SOth-street  house  became  vested  in  plaintiff,  that 
Lexington  avenue  house  in  defendant. 

In  November  1874,  defendant  built  in  his  said  yard,  c 
plaintiff's  house,  but  upon  his  own  land,  a  Bcaffblding  forty-( 
high,  upon  which,  opposite  each  of  plaintifi^s  windows,  be 
boarding  flat  up  against  the  wall  of  plaintiff's  house,  in  : 
manner  that  none  of  the  shutters  of  plaintifTs  rear  window 
he  opened;  access  to  the  fire-escapes  out  oi  the  windows  w 
vented,  and  all  light  and  air  through  the  windows  excludt 
the  value  of  the  house  in  that  state  as  an  inhabitable  d 
reduced  to  almost  nothing. 

Upon  these  facts  the  plaintiff  brought  this  action  to  restn 
defendant  from  continuing  such  ohstructions,  and  to  have  hi 
to  light  and  air  through  such  windows  from  defendant's  Ian 
to  swing  his  shutters  on  defendant's  land,  and  to  have 
undisturbed  lo  said  fire-escapes  declared  and  enforced,  aoi 
perpeiual  injunction. 
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According  to  the  practice  of  the  state  of  New  York,  on  order  to 
show  L'uusc  why  uii  injunction  should  not  be  granted  pending  the 
action  was  obtained,  with  u  temporary  injunction  meantime,  and 
on  iLc  return  of  such  order  defendant  appeared  to  show  cause  and 
moved  to  vacate  the  temporary  injunction,  plaintitf  moving  to  make 
it  permaneDt. 

Nelton  Smith  and  John  Brooki  Leavitt,  of  counsel  for  plaintiflT, 
cited;  Lampman  v.  MilU,  21  N.  Y,  505;  Voorheea  v,  Sarchard, 
55  N.  Y.  98 ;  Butterworth  v.  Crawford,  3  Daly  57,  s.  c.  46  N.  Y. 
349;  WehHter  v.  Stevent,  5  Duer  553;  £no  v.  Del  Vecckto,  6 
Duer  17 ;  Bendrieka  v.  Stark,  37  N.  Y.  106 ;  Compton  v.  Itiehardi, 
1  Price  2T ;  Pyer  v.  Carter,  1  Ilurist.  &  N.  916 ;  Rh-ieri  v.  Bower, 
1  Russell  &  Milnea  24 ;  3d  Blackat.  218  ;  F.  N.  B.  183  ;  2  Rolle's 
Abr.  140;  Wash,  on  Easm.  492,  575-7  ;  2  Story  Eq.  §  92.5-6; 
1  Fonbl.  Eq.  S  note;  2  Wash.  Real  Prop.  316-19;  Mi/ert  v. 
Gemmel,  10  Barb.  543;  Stor^  v.  Odin,  12  Mass.  157. 

Juliiu  J.  Frank,  of  counsel  for  defendant,  cited :  Afahan  v. 
Brotm,  13  Wend.  261 ;  2  Wash.  Real  Prop.  316-319  ;  Pickard  v. 
CoUim,  23  Barb.  444 ;  Bury  v.  Pope,  Cro.  Eliz.  118  ;  Palmer  v. 
Wetmore,  2  Sanf  316  ;  Parker  v.  Poote,  19  Wend.  309  ;  Myer» 
V.  Gemmel,  10  Barb.  537  ;  Boffman  v.  Arm»trong,  46  Barb.  337  ; 
Relyea  v.  Beaver,  34  Barb.  547  ;  People  v.  Central  Railroad  Co., 
42  N.  Y.  283 ;  Collier  v.  Pierce,  7  Gray  18  ;  Pheytey  v.  Vicarjf, 
16  M.  &  W.  484 ;  Johrt»on  v.  Jordan,  2  Met.  234 ;  Cartrey  v. 
Willit,  7  Allen  864;  Randall  v.  McLaughlin,  10  Allen  366; 
Brakely  v.  Sharp,  1  Stockton  Ch.  9;  b.  c.  Id.  206. 

Daly,  0.  J. — Much  of  the  lav  discussed  upon  this  motion  has 
in  my  judgment  no  bearing  upon  the  question  which  arises  in  the 
case.  It  is  settled  in  this  state  that  no  right  to  the  use  of  tight 
and  air  in  a  building  overlooking  the  land  of  another  is  acquired  by 
use,  enjoyment  or  pre-emption.  It  can  pass  only  by  express  grant 
or  covenants,  and  will  not  pass  by  implication  of  a  grant  (2  Wash- 
burn on  Real  Property  319,  3d  ed.  839),  unless  it  ia  necessary  to 
the  enjoyment  and  was  clearly  intended  from  the  circumstancea 
eiistiiig  at  the  time  when  the  conveyance  was  made ;  Voorheea  v. 
Burehard,  55  New  York  98 ;  Comttock  v.  Johnson,  4G  Id.  6,  15 ; 
Hutlermeyer  v.  Albrq,  18  Id.  48;  Nicholas  v.  Chamberlain,  Cro. 
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:.  121 ;  New  Ipswich  Factory  v.  Batckelder,  3  N.  H, 
lited  States  v.  Appleton,  1  Sumner  492, 
Fhe  two  lots  in  this  case  originally  belonged  to  the  one  i 
I  lot  on  the  westerly  side  of  Lexington  avenue  extendinj 
feet,  so  03  to  meet  the  reur  of  the  lot,  on  the  northerly  i 
tieth  street,  along  which  lot  the  rear  of  the  Lexington 
extended  for  20  feet.  On  the  Fiftieth  street  lot  the  ther 
Cted  a  bailding  covering  the  whole  of  that  lot  as  it  now 
the  rear  of  which  lot  he  placed  windows  for  light  and  ai 
king  the  rear  of  the  Lexington  street  lot,  and  on  the  Lei 
eet  lot  he  erected  a  building  60  feet  deep  for  which  the  i 
:  lot  for  the  remaining  20  feet  served  as  a  yard,  which  ja 
irlooked  by  the  windows  of  the  building  on  the  Fiftieth 

and  in  the  yard  he  erected  a  fire-escape  for  the  Joint  use 
)  buildings. 

The  two  lots  were  severed  by  the  foreclosure  of  mortgage 
the  owner  and  the  sale  of  the  lots,  as  separate  lots  ;  undei 
es  the  plaintiff  bus  become  the  owner  of  the  Fiftieth  sti 
1  the  defendant  of  the  Lexington  avenue  lot.  The  del 
iming  the  right  to  the  exclusive  use  of  the  yard,  hag  en 
oden  fence,  by  which  he  has  cut  the  plaintiff  off  from  t 
1  enjoyment  of  the  windows  in  the  rear  of  the  building 
*tieth  street  lot,  and  also  from  the  use  of  the  fire-escape. 
Ihe  question  in  the  case  is,  whether  theplaintiff  at  thesei 
the  two  lots  had  a  right  to  the  light  and  air  from  the  w 
the  rear  of  his  building  and  to  the  use  of  the  Gre-esci 
ich  the  defendant  could  not  deprive  him,  and  it  appears 
,t  the  case  comes  clearly  within  the  rule  illustrated  by  S: 

in  Lampman  v.  Mill»,^\  N.  Y.  511.  "If,"  Bays 
LDEN,  "both  proprietors  obtained  their  title  from  a  ci 
;rce,  the  same  grantor  having  conveyed  the  tenement  wi 
kdows  to  one  and  the  ground  overlooked  to  another,  the  w 
mot  be  obstructed,  and  the  reason  is,  that  the  relative  qi 
the  two  tenements  must  be  considered  as  fixed  at  the  t 
ir  severance ;  each  retains,  as  between  it  and  the  other,  t 
ties  then  visibly  attached  to  it,  and  neither  party  has  tht 
jrwards  to  change  them  ;"  for  which  he  relies  on  Cox  v 
ws,  Ventris  237,  a  case  which  fully  bears  out  what  he  sti 
The  rule  of  the  common  law  is,  says  Judge  Selden,  that 

owner  of  two  tenements  sells  one  of  them,  the  purchase 
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the  tenement  sold  vfith  all  the  benefits  and  burdens  which  appear 
at  the  time  of  the  Bale  to  belong  to  it  ils.  between  it  and  the  pro- 
perty which  the  vendor  retains ;  which  he  adds  \a  one  of  the  recog- 
nised modes  by  whieh  an  easement  or  servitude  is  created.  If  the 
burden  he  remarks  is  open  and  visible,  the  purchaser  takes  the 
property  with  the  servitude  upon  it.  The  parties  are  presumed  to 
contract  in  reference  to  the  condition  of  the  property  at  the  timo 
of  the  sale,  and  neither  has  the  right  by  altering  arrangements 
then  optnly  existing  to  change  materially  the  relative  value  of  the 
respective  parts. 

In  the  subsequent  case  of  Butterworth  v.  Crawford,  46  N. 
T.  349,  the  judgment  of  this  court  was  reversed  solely  upon  the 
groand  that  the  servitude  was  not  open  and  visible. 

The  rule  above  stated  was  not  questioned  ;  but  the  decision  was 
put  upon  the  ground  that  there  must  be  some  mark  or  sign,  which 
would  indicate  the  existence  of  the  servitude  to  one  reasonably 
familiar  with  the  subject,  upon  an  inspection  of  the  premises,  for 
in  the  present  case  the  right  which  was  claimed  was  open  and 
visible,  as  it  was  the  windows  in  the  rear  of  the  house  on  the  Fiftieth 
street  lot  and  the  fire-escape  which  had  been  built  for  the  joint 
use  of  both  houses. 

In  Mobbing  v.  Barnes,  Hob.  131,  the  two  adjoining  houses  were 
so  built  that  one  overhung  a  portion  of  the  other,  and  although 
ihis  overhanging  was  originally  wrongful,  yet  as  both  houses  after- 
wards became  the  property  of  one  person  and  through  him  were 
divided,  it  was  held  that  they  were  taken  as  they  were  at  the  time 
af  the  conveyance  by  whieh  they  were  severed  and  that  the  owner 
:>f  the  house  which  overhung  was  entitled  upon  taking  it  down  to 
rebuild  the  new  house  so  as  to  overhang  in  the  same  manner,  and 
it  ha^  been  recognised  in  several  coses,  that  if  one  owning  a  house 
nith  windows  looking  out  upon  adjoining  land  of  his  own,  sell 
iucb  house,  he  cannot  afterwards  build  upon  the  adjoining  land, 
id  as  to  stop  or  obstruct  the  light  of  such  windows  :  Story  v.  Odin, 
12  Mass.  157  ;  Grant  v.  Chase,  17  Id.  443 ;  Cherry  v,  Klein,  11 
Md.  24 ;  2  Washburn  on  Bea!  Property  318 ;  3d  ed.  pi.  36  and 
note. 

It  can  make  no  difference  in  the  application  of  this  rule  whether 
ihe  severance  took  place  by  a  direct  grant  from  the  owner,  or  arose 
by  the  transfer  of  his  interest  upon  foreclosure  sale,  for  the  reason 
vf  the  rule  applies  as  much  in  the  one  case  as  in  the  other.     The 
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tion  is  wiiat  each  partj  got  on  the  Beverance.  Did  tb 
!r  of  the  Lexington  arenne  lot,  who  bought  as  would 

the  pleadings  nfter  the  plaiDtiff  purchased,  take  tl 
ict  to  the  pUintiiTs  right  to  the  joint  use  of  the  fire- 
,0  the  use  of  the  windows  in  the  rear  of  the  building  fo 
lir? 

my  Judgment  he  did,  and  I  shall  therefore  den;  the  : 
ssolve  the  injunction. 


Supreme  Court  of  Miaaouri. 

ELIZABETH  A.  MATTHEWS  e>.  TUOMAS  SKINKER  it 

lational  bank  hu  no  power  to  take  a  mortgaga  aa  lecnriiy  for 
itty  (except  in  certain  specified  caaai  to  lecura  previoatly  exldtlnj 

it  doc9  «o,  ilic  mortgage  is  void  and  proceedings  upon  it  will  be  en 
poralions  havini;  only  the  powers  expressly  giTen  liy  Ibcir  disrtf 
nder  which  they  are  ineorporaterl,  or  such  tis  art  necessarily  impli 

strictly  the  mode  of  Hction  prescribed  by  the  law. 
I  National  Bank  Act  not  only  rails  to  anthoriie,  bat  expreiily  pro! 

from  dealing  in  real  estate  Becuritiii,  except  in  certain  ipeciHed 
:  debts  previously  due. 

tROB  to  the  St.  Louis  Circuit  Court.  The  facta  appeal 
on,  which  was  delivered  by 

AflNEK,  C.  J. — The  error  complained  of  in  this  case 
n  of  Ihe  court  in  rendering  a  perpetual  injunction  rest 
rustees  from  selling  the  plaintiff's  property.  From  the 
pears  that  the  plaintiff  executed  her  note  payable  to  f 
!  k  Co.  for  $15,000,  due  two  years  after  date,  and  lo 
layment  of  the  note  she  made  a  deed  of  trust,  bearii 
with  the  same,  on  certain  real  estate  belonging  to  her 
and  deed  of  trust  were  delivered  to  Sterling  Price  k  G 
wards  transferred  them  to  the  Union  National  Bank 
i,  a  banking  institution  organized  under  the  Act  of  Co 
cure  a  loan  for  ^16,000,  advanced  to  Price  &  Co.  by  th 
!  k  Co.  failing  to  pay  the  money  advanced  on  the  n^ 
■ed  by  the  deed  of  trust,  the  trustees  at  the  request  of  tl 
rtised  the  property  for  sale,  and  the  plaintiff  filed  her  j 
join  the  trustees  and  the  bank  from  proceeding  with  ll 
ther  the  deed  of  trust  in  the  hands  of  the  bank  amount 
security,  which  could  be  enforced  in  payment  of  the 
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advanced,  depends  upon  the  construction  of  tho  Act  of  Congress 
providing  for  the  formation  of  national  banking  associations  (Rev. 
Si.  U.  S.,  p.  998}.  By  section  5,  136  of  the  Revised  Statutes, 
nuthoritj  is  given  to  the  banking  associations  "to  exercise  by  its 
board  of  directors,  or  duly  authorized  officers  or  agents,  subject  to 
law,  all  such  incidental  powers  as  shall  be  necessary  to  carry  on  ihc 
business  of  banking,  by  discounting  and  negotiating  promissory 
notes,  tirails,  bills  of  exchange  and  other  evidences  of  debt;  by 
receiving  deposits;  by  buying  and  selling  exchange,  coin  and 
tiullion ;  by  loaning  money  on  personal  security,"  &c.  By  section 
b,  1-3T,  it  is  provided  that:  "A  national  banking  association  may 
pnrcbase,  hold  and  convey  real  estate  for  the  following  purposes, 
and  for  no  other :  First,  such  as  shall  be  necessary  for  its  imme- 
diate accommodation  in  the  transaction  of  its  business.  Second, 
such  as  shall  be  mortgaged  to  it  in  good  faith  by  way  of  security 
for  debts  previouali/  contracted.  Third,  such  as  shall  be  conveyed 
lo  it  in  satisfaction  of  debts  previously  contracted  in  the  course  of 
its  dealings.  Fourth,  such  as  it  shall  purchase  at  sales  under 
judgments,  decrees  or  mortgages  held  by  the  association,  or  shall 
purcbase  to  secure  debts  due  to  it." 

The  act,  as  will  be  thus  seen,  gives  the  association  power  to  loan 
money  on  personal  security,  and  to  purchase,  hold  and  convey  real 
estate  in  certain  specified  cases.  Tho  general  principles  defining 
tbe  extent  and  mode  of  exercise  of  corporate  powers  are  well  set- 
tled and  have  often  been  passed  upon  by  this  court.  Corporations 
have  only  such  powers  as  are  specially  given  by  their  charters,  or 
are  necessary  to  carry  into  effect  some  specified  power :  .S'(.  Louis 
V.  Rtusell,  9  Mo.  607  ;  Blair  v.  Perpetual  In».  Co.,  10  Id.  559; 
Ruggles  v.  Collier,  43  Id.  353.  They  must  act  strictly  within  tlio 
scope  of  the  powers  conferred  on  them  by  tho  act  calling  them 
into  being ;  and  where  a  grant  of  power  from  the  legislature  is 
relied  on,  the  mode  prescribed  in  that  grant  for  doing  any  par- 
ticular thing  must  be  pursued  according  to  the  law  creating  them : 
Han.  ^  St.  J.  Railroad  Co.  v.  Marion  CouiUy,  36  Mo.  294.  The 
distinction  between  natural  persons  and  corporations  is,  thut  while 
the  former  may  make  any  contract  not  prohibited  by  law  or  against 
public  policy,  the  latter  can  exercise  no  powers  not  expressly  con- 
ferred-on  them  by  their  charters:  Bank  of  Louisville  \.  Youny, 
37  Mo.  398.  In  Cheat  Eastern  Railway  v.  Turner,  L.  R.  8  Ch. 
App.  l.'>2.  Lord  Chancellor  Selborke  gave  a  brief  and  compre- 
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Firit  National  Bank  of  Brattleboro,  14  Am.  Law  Reg.  K.  S.  342, 
it  was  decided  that  the  taking  of  Bpecial  deposits,  to  keep  merely 
for  the  accommodation  of  the  depositor,  was  not  within  the  autho- 
rized business  of  banks  organized  under  the  Act  of  Congress,  and 
thst  the  cashiers  of  such  banks  had  no  power  to  bind  them  on  any 
express  contract  accompanying,  or  on  any  implied  contra*;t  arising 
out  of  siii-h  thing.  So,  in  a  recent  case  in  Maryland  ( Weckler  v. 
The  Fiist  Xat.  Bank  of  Hageratoum,  14  Am.  Law  Reg.  N.  S. 
609),  it  was  held  that  in  the  act  authorizing  the  incorporation  of 
national  hanking  associations,  the  kind  of  hanking  was  limited  and 
defined,  and  as  the  act  contained  no  grant  of  power  to  engage  in 
bond-brokerage,  it  was,  therefore,  prohibited  to  the  banks,  and  that 
it  was  not  necessary  to  the  purpose  of  their  existence,  or  in  any 
sense  incidental  to  the  businese  of  banking.  It  was,  accordingly, 
decided  that  in  an  action  of  deceit  against  a  national  bank,  seeking 
to  recover  damages  for  the  alleged  fraudulent  representations  of 
its  teller  made  in  the  sale  to  the  plaintiff  of  certain  railroad  bonds, 
that  the  business  of  selling  bonds  on  commission  was  not  within 
the  scope  of  the  powers  of  national  banking  associations,  and  that 
the  bank  could  not  under  any  circumstances  carry  it  on,  and  being 
thus  beyond  its  corporate  powers,  the  defence  of  ultra  vires  was 
3pen  to  it,  and  that  it  was  not  responsible  for  any  false  represen- 
tations made  by  its  teller  by  which  the  plaintiff  might  have  been 
iamaged. 

The  Tery  question  which  comes  up  for  adjudication  in  this  case 
■ras  presented  and  passed  upon  in  Fowler  v.  Scully,  72  Penn.  St. 
156.  In  that  case  Fowler,  without  any  previous  indebtedness, 
^ave  to  the  First  National  Bank  of  Pittsburgh  a  mortgage  to  secure 
ihe  bank  for  notes,  &c.,  thereafter  to  be  discounted  for  him.  Upon 
proceeding  for  foreclosure  the  court  decided  that  lending  money 
by  a  national  bank  on  mortgage  or  real  estate  security  was  ultra 
virei  and  forbidden,  and  the  mortgage  was  declared  to  be  void. 

National  banks  possess  just  such  powers  as  the  act  incorporating 
them  giYcs  to  tKem — no  more.  They  are  the  creatures  of  the  act, 
and  controlled  by  all  its  restrictions  and  limitations.  Express 
power  is  given  to  them  to  "  carry  on  the  business  of  hanking  by 
discounting  and  negotiating  promissory  notes,  drafts,  bills  of  e.x- 
change  and  other  evidences  of  debt ;  by  buying  and  selling  en- 
cbange,  coin  and  bullion  ;  by  loaning  money  on  pir'onal  security; 
by  obtaining,  isauing  and  circulating  notes  according  to  the  provi- 
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lions  of  the  act."  Banks  are  formed  and  organized  for  c 
lial  purposes,  and  Dot  to  deal  in  real  estate.  Their  busine 
liscount  and  negotiate  promissory  notes,  drafta,  bills  of  ei 
tnd  other  evidences  of  debt,  the  buying  and  selling  of  bills, 
md  lending  of  money  on  personal  security.  To  permit 
oan  their  money  on  real  estate  security  vould  be  destruc 
heir  efficiency  and  defeat  the  object  had  in  view  in  their  c 
[nstead  of  being  agents  for  purposes  of  trade,  dealing  in  c 
lial  paper,  discounting  notes  and  famishing  the  necessary  1 
or  loans,  they  would  have  their  capital  locked  up  in  land 
)crty,  and  thus  be  powerless  to  carry  on  the  business  which 
:heir  organization.  These  speculations  in  real  estate  a 
lazardous  and  have  no  legitimate  connection  with  the  busi 
lanking;  they  require  the  employment  of  outside  parties 
ifter  the  land  and  examine  titles  and  are  apt  to  embark  th 
n  enterprises  which  sooner  or  latter  will  end  in  in8( 
[longress  doubtless  had  these  considerations  in  view,  ' 
provided  that  the  money  should  be  loaned  on  personal  s 
When  the  mode  of  personal  security  was  declared  and  poin 
:faat  excluded  all  others,  for  the  maxim  expreuio  uniut  ett 
iUeriui,  must  prevail  in  this  case. 

But  the  intention  does  not  rest  merely  on  the  provision  n 
sersonal  security  on  loans.  Section  51S7  specifies  for  wl 
loses  national  banking  associations  may  hold  and  convey  rea 
ind  forbids  their  dealing  in  that  kind  of  property  for  any  oil 
lose.  They  may  purchase  and  hold  so  much  real  estate  as 
lecessary  for  their  immediate  accommodation  in  the  transm 
:heir  business ;  such  as  may  bo  mortgaged  to  them  in  go 
ly  way  of  security  for  debts  previously  contracted;  such 
)e  conveyed  to  them  in  satisfaction  of  debts  previously  coi 
n  the  course  of  their  dealings,  and  such  aa  they  shall  pun 
lales  under  Judgments,  decrees  or  mortgages  held  by  tl 
ihall  purchase  to  secure  debts  already  due.  Theee  are  tl 
led  instances,  and  the  only  instsDcee,  in  which  it  is  per 
'or  national  banking  associations  to  purchase  or  hold  real  p 
&^ide  from  the  real  estate  necessary  for  the  transaction 
lusincss  they  can  only  acquire  that  description  of  property 
ible  them  to  secure  themselves  for  debts  previously  con 
But  in  no  case  can  tbey  loan  money  on  the  faith  of  rei 
leeurity,  where  the  debtor  was  not  previously  indebted  t 
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If  they  do.  the  secarity  taken  is  ultra  vires  and  void,  and  may 
be  pleaded  by  the  party  as  a  dercnce  against  its  enforcement. 

The  case  at  bar  shows  that  there  were  no  previous  dealings 
between  the  plaintiff  and  the  bank ;  the  bank  loaned  the  money 
idJ  look  tho  deed  of  trust  as  security.  This  it  had  no  power  to 
do,  and  the  judgment  of  the  court  below  will  he  affirmed. 


Supreme  Court  of  Rhode  Island. 
REBECCA  PERKINS  v.  REBECCA  PERKINS,  AoiiiNtstKATKii. 

T  admin UtrMor  cannol  bring  anit  againtt  himielf  for  a  debt  da* 


lim  by  h»  c 

Ox  demurrer  to  plea  in  abatement. 

Bezter  B.  Potter,  for  Rebecca  Perkins. 

TiltinghaH  ^  Ely,  for  administrator  de  bontg  non,  intervening. 

The  opinion  of  the  court  was  delivered  by 

DiiRFBB,  G.  J. — This  is  an  action  of  assumpsit  to  recover  for 
services  performed,  and  for  care,  provisions,  and  clothing  furnished 
by  the  plaintiff  to  Jacob  Perkins  and  his  wife,  during  the  lifetime 
of  said  Jacob.  The  plaintiff  was  administratrix  on  the  estate  of 
said  Jacob,  and  commenced  the  action  by  service  of  the  writ  upon 
berself  as  such.  She  declared  against  herself  as  administratrix. 
The  first  plea  is  a  plea  in  abatement.  It  was  filed  by  Nathan  M. 
Lockwood,  and  sets  forth  that  he  has  been  appointed  administrator 
on  the  estate  of  said  Jacob,  in  place  of  the  plaintiff,  who  has 
resigned.  It  prays  that  the  writ  may  abate,  because  tho  plaintiff 
and  the  defendant  named  in  the  writ  are  the  same  person.  The 
plaintiff  demurs.     Nathan  M.  Lockwood  joins  in  the  demurrer. 

The  plaintiff  does  not  cite  any  case  to  show  that  the  action  can 
be  maintained.  It  is  not  the  ordinary  common  law  remedy.  The 
ordinary  common  law  remedy  is  retainer.  Blackstone  says:  "If 
a  person  indebted  to  another  makes  his  creditor  his  executor,  or  if 
such  creditor  obtains  letters  of  administration  to  his  debtor;  in 
ihese  cases  the  law  gives  him  a  remedy  for  his  debt  by  allowing 
biiQ  to  retain  so  much  as  will  pay  himself,  before  any  other  cred- 
itors whose  debts  are  of  equal  degree.  This  is  a  remedy  by  the 
mere  act  of  law,  and  is  grounded  on  this  reason :  that  the  executor 
cannot,  without  an  apparent  absurdity,  commence  a  suit  against 
himself,  as  a  representative  of  the  deceased,  to  recover  that  which 
is  due  to  him  in  his  own  private  capacity ;  but,  having  the  whole 
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personal  estate  in  his  hands,  so  much  a9  is  sufficient  to  sds 
own  demand  is,  by  operation  of  law,  applied  to  that  pa 
purpose.  Else,  by  being  made  executor,  he  would  be  in  : 
condition  than  all  the  rest  of  the  world  besides :"  3  Bl.  Co 
Ibe  plaintiff,  by  way  of  justification,  says  thn  estate  wa; 
sented  insolvent,  commissioners  were  appointed,  and  her  cli 
submitted  to  them  and  by  them  rejected.  The  statute  p 
that  any  creditor,  whose  claim  is  wholly  or  in  part  rejecK 
have  the  same  determined  at  common  law,  in  case  he  shi 
notice  thereof  in  writing  in  the  office  of  the  clerk  of  probate 
forty  days,  and  bring  and  prosecute  his  action  within  sixt 
after  the  report  of  the  commissioneTs  shall  have  been  r< 
The  plaintiff  says  she  commenced  the  action  against  herself,  t 
if  she  had  waited  for  the  appointment  of  an  administrator  a 
report  was  received,  she  would  have  lost  her  right  of  actio 
the  statute  by  the  delay.  In  this  view,  the  case  is  a  ha 
But  it  was  not  necessary  for  the  plaintiff  to  delay  resignin 
the  report  was  received.  She  might  have  resigned  as  soor 
knew  the  estate  was  insolvent,  and  she  would  have  to  subi 
claim  to  the  adjudication  of  commissioners.  It  is  well  foi 
ministrator  to  resign  when  be  finds  the  estate  is  insolven 
has  a  claim  against  it  which  is  open  to  question  ;  for,  ott: 
he  may  be  tempt«d  to  take  advantage  of  his  position,  ani 
himself  at  the  expense  of  other  creditors.  We  think  th( 
cannot  be  maintained.  The  demurrer  will  therefore  be  ot< 
and  the  plea  in  abatement  sustained. 
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BUPHEHE  COURT   OP  THE    UNITED   STATES.* 

SDPREMB   COURT  OF   ILLINOIS.' 

SCFREME    COURT   OF    NEW   BAMFSBIBE.* 

SUPREME   COURT  OF  OHIO.* 

AdMIBAIiTT. 

CoUmon — Steamer  and  Saillng-vewel. — A  steamer  held  to  !« 
sively  responsible  for  a  collision  with  a  Hailiag-vessel ;  the  collision 
occurred  on  a  night  wheu  the  stars  were  plainly  visible,   ant 

<  From  John  Wm.  Wallace,  F.sq.,  Repsrter  ;  to  appear  in  vol.  S3  of  Mb 
•  From  Hon.  N.  I,.  Freeman,  Reporter ;  to  appear  in  77  Illinois  Repo 
»  From  J.  M.  Shirley,  Esq.,  Reporter  ;  to  appeiir  in  56  New  Hampshire 
t  From  E.  li.  De  Witt,  Esq.,  Reporter ;  to  appear  in  36  Ohio  St.  Rep 
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though  n  little  haze  wob  on  the  wat«r,  tha  night  was  to  be  called  clear ; 
there  having  apparently  been  some  want  of  vigilance  in  the  looLout  of 
the  Eteamer,  who  did  not  disaern  the  sailing- vessel  until  the  Bt«amer  was 
close  upon  her,  at  which  time  orders,  which,  as  the  result  proved,  tended 
to  bring  on  a  collision,  were  given  on  board  the  eteamer :  The  Sea  Gull, 
23  Wall. 

(iMUioa — 3W  Steamer*— ~  ^f^itual  Favll. —  Two  steam -vessels,  one 
ID  iroD  steamship  (an  ocean  vessel  of  twentj-five  hundred  tonn),  cominp;, 
froni  sea  up  the  MissiiiBippi  to  New  Orleans,  and  the  other  a  small  river 
itenmer  of  one  hundred  and  thirty-five  tons,  trading  up  and  down  the 
river  below  Now  Orleans  from  plantation  to  plantation,  and  carrying 
passeagers,  and  getting  market  produce  for  the  city  just  named,  Ae/(Z, 
in  a  caae  of  collision,  to  be  equally  in  fault  for  running  at  full  speed 
in  n  very  dark  and  foggy  night,  after  they  had  learned  by  signals  from 
each  other  uf  their  respective  existences  in  the  river,  and  while  they 
were  in  doubt  as  to  what  respectively  were  their  courses  and  ma- 
nteuvres  :    The   Tevtonia,  23  Wall. 

CoUmoa — Sailivg-veaseU  meeting. — The  rule  of  navigation  prescribed 
by  the  Act  of  Congress  of  April  li9th  1864,  "  for  preventing  collisions 
on  the  wat«r,"  which  requires  "  when  sailing-ships  are  meeting  end  on, 
or  nearly  so,  the  helms  of  both  shall  be  put  to  port,"  is  obligatory  from 
the  time  that  necessity  for  precaution  begins,  and  continues  to  be  appli- 
cable 80  long  as  the  means  and  opportunity  to  avoid  the  danger  remain  : 
Tht  Dexter,'23  Wall. 

la  a  collision  at  sea,  happening  on  a  bright  moonlight  night,  and  when 
the  approaching  vessel  was  seen  by  the  officer  in  charge  of  the  deck  long 
before  the  collision  occurred,  the  absence  of  a  lookout  !iel<l  unimportant; 
it  being  aasuDied  that  bia  presence  would  have  done  nothing  to  avert 
the  catastrophe :  Id. 

AOENT. 

Aclion  hy  vndUeloied  Principal  upon  Contract  of  Agent — Entirely  hf 
Omtract. — A  ,  acting  as  the  agent  of  B.  and  C  ,  who  were  tenants  in 
common  of  certain  real  estate,  leased  the  same  to  the  defendant  by  a 
contract  not  under  seal,  rande  in  his  own  name,  and  did  not  disclose  his 
atfCDCy  or  the  state  of  the  title  to  the  premises  demised  :  Held,  that  an 
action  to  recover  the  rent  might  be  maintained  in  the  name  of  B.  and 
C. ;  held,  also,  that  the  cnntract  was  entire,  and  that  the  principals 
must  join  in  the  action  :  Bryant  v.  Wells,  66  N.  H. 

Arbitration.  See  Estoppel 
Attorney. 
Rights  of  Complainant — Duty  of  State's  Attorney — Practice. — A 
conipljinant,  who  files  a  libel  to  procure  the  forfeiture  of  personal  pro- 
perty for  violation  of  law,  and  prosecutes  the  same  wholly  at  his  onrn 
expense,  is  entitled  to  do  so  without  interference  from  the  state's  attor- 
ney ;   Stale  y.   Tuffs,  56  N.  H- 

When  such  libel  is  prosecuted  at  the  expense  of  the  county,  ita 
direction  will  be  taken  charge  of  by  the  attorney-general  or  solicitor  : 
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Where  a  case  has  been  so  taken,  and  the  decisioo  reversing  the  decree 
of  the  District  Court  ia  in  fuvor  of  the  party  taking  Jt,  tbia  court  will . 
rererse  the  judgment  or  deeree  of  the  court  below,  und  remand  the  Buit 

nitb  directions  to  dismiss  it :  lU. 

But  in  the  present  case,  where,  owing  to  the  lapse  of  time,  the  party 
who  had  the  decision  of  the  Circuit  Court  (reversing  that  of  the  District 
Court)  against  him.  would  be  prevented  from  having,  as  matter  of  richt, 
«  review  of  the  ease  by  the  Circuit  Court  on  an  appeal  properly  talten 
uiiJer  the  eighth  section,  this  court  thought  it  fitting  to  suggest  that 
perhaps,  on  a  proper  application,  the  District  Court  would  grant  a  reviciv 
of  the  decree  that  i'(  had  rendered,  which  review.  If  granted,  would  lay 
the  foundation,  in  case  of  an  adverse  decision,  as  before  upon  the  merits, 
Tdt  an  appeal  in  proper  form  to  the  Circuit  Court :  Id. 

Jtirixdietion  of  Circuit  Oovrt. — A  petition  addressed  to  the  District 
Court  "  in  bankruptcy  sitting,"  by  a  person  who  has  been  decreed  an 
involuntary  bankrupt,  ''for  a  review  of  the  record  of  the  said  proceedings 
in  bankruptcy,  and  that  the  decree  declaring  the  petitioner  a.  bankrupt  bo 
set  aside  and  vacated,  and  the  petition  of  the  petitioning  creditor  be  dis- 
missed and  the  petitioner's  estate  be  restored  to  him ;  and  for  such  other 
aud  further  relief  in  the  premises  as  may  be  equitable  and  just" — the  or- 
ders and  notices  and  every  proceeding  tn  the  matter  being  entitled  as  in  the 
original  proceeding  "  in  bankruptcy" — ta  but  a  petition  filed  In  the  orig- 
inal proceedings  in  bankruptcy;  and  is  not  a  bill  in  equity  (o  impeach 
the  adjudication  for  fraud.  It  cannot  be  separated  from  the  original 
proceedings  and  taken  into  tho  Circuit  Court  by  appeal  as  a  case  in 
equity  under  the  eighth  section  of  the  Bankrupt  Act.  If  any  action  by 
the  Circuit  Court  is  wanted  by  the  person  decreed  a  bankrupt,  he  must 
obtain  it  under  the  second  section  of  tho  Bankrupt  Act,  which  gives  a 
general  superviaory  jurisdiction  to  that  court  over  tho  proceedings  of  tho 
District  Court,  except  where  special  provision  is  otherwise  made.  No 
special  provision  is  made  in  such  case  for  review  by  tho  Circuit  Court. 
From  any  decision  by  the  Circuit  Court,  acting  in  its  general  super- 
visory jurisdiction  conferred  by  the  second  section,  no  appeal  or  writ  of 
error  lies  to  this  court:  Sandusky  v.  Nalional  Bank,  2'6  Wall.    , 

Bills  and  Notes. 
Ownership  of. — Where  the  payee  takes  up  a  promissory  note  after 
its  negotiation  by  him,  the  ownership,  both  legal  and  equitable,  will 
return  to  him,  ond  he  may  maintain  an  action  thereon  In  his  own  name, 
lie  may  in  such  case  strike  out  the  endorsements,  or,  if  in  blank,  fill 
them  up  to  himself:    Palm-er  v.   Gardiner,  77  III. 

jFraud — Innocent  Jiolders. — A.  made  his  promissory  note,  expressed 
to  be  for  value  received,  whereby  he  promised  to  pay  B.,  or  bearer, 
forty  dollars  profits  with  interest,  one  year  from  date.  As  to  A.,  the 
Dote  was  entirely  without  consideration,  and  was  obtained  from  him  by 
frand.  The  plaintiSf  subsequently  became  the  innocent  lomlf'/e  pur- 
chaser  thereof  before  maturity  :  IleM,  that  the  instrument  in  the  hands 
of  the  plaintifT  was  a  valid,  negotiable  promissory  note,  and  might  bo 
recovered ;  that  the  word  "  profits,"  as  to  the  plaintiff,  did  not  express 
or  suggest  a  contingency  or  uncprtainty,  but  an  absolute  existing  fund 
as  the  crm  si  deration  of  the  promise,  and  on  account  of  which  the  money 
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Contract. 

Fulfilment  hy  Plaintiff — Alteration  htf  Parties  during  Progress  of 
Work. — Where  a  contractor,  under  a  written  agreement  between  theui, 
constructed  a  house  for  and  on  the  lands  of  the  owner,  substantially  in 
accordance  with  the  terms  of  the  contract,  as  verbally  changed  in  some 
respects  as  to  size,  form  and  material  of  some  parts  of  the  work,  by  con- 
sent  of  parties  during  the  progress  of  the  work,  and  leaving  little  only 
to  be  done  to  complete  it;  and  the  owner,  during  the  progress  of  the 
work,  had  without  objection  made  payments  in  pursuance  of  his  agree- 
ment, as  designated  portions  of  the  work  were  done,  and  hud  taken 
possession  and  was  using  the  house  for  the  purposes  intended  ;  in  an 
action  brought  to  recover  a  balance  due  on  the  contract :  Held^  first, 
that  the  plaintiff  might  recover  without  proving  that  the  contractor  had 
strictly  performed  the  contract;  second,  that  as  to  unfinished  work,  the 
plaintiff  was  entitled  to  recover  the  balance  due  at  the  contract  price, 
less  such  sum  as  it  would  require  to  construct  or  complete  the  unfinished 
parts;  third,  that  as  to  those  parts,  which  by  consent  of  both  parties, 
during  the  progress  of  the  work,  had  been  constructed  of  materials  and 
of  size  and  form  different  from  that  required  by  the  agreement,  the 
plaintiff  was  entitled  to  recover  the  balance  due  at  the  contract  price, 
less  the  difference  in  the  value  of  those  parts  as  constructed,  and  their 
value  as  the  contract  required  them  to  be  constructed :  Groldsmith  v. 
Hand,  26  Ohio  St. 

Criminal  Law. 

Larceny — False  Pretences. — Where  a  contract  for  the  loan  of  money 
is  induced  by  the  fraud  and  false  pretences  of  the  borrower,  and  the 
lender,  in  performance  of  the  contract,  delivers  certain  bank  bills  with- 
out any  expectation  that  the  same  bills  will  be  returned  in  payment,  the 
borrower  is  guilty  of  obtaining  money  by  false  pretences,  but  is  not 
guilty  of  the  crime  of  larceny  :  Kellogg  v.  TJie  State,  26  Ohio  St. 

Eminent  Domain.     See    Constitutional  Law, 

Estoppel. 

Statute  of  Limitations — Arbitration. — In  1864  the  plaintiff  and  de- 
fendants referred  all  accounts,  claims  and  demands  existing  between 
them  to  arbitration  by  a  written  submission.  The  time  for  making  an 
award  was  enlarged  by  agreements  written  on  the  back  of  the  submission 
from  time  to  time  until  January  1st  1871.  December  10th  1870,  the 
arbitrators  made  an  award  which  has  been  adjudged  invalid  by  the 
court.  In  an  action  to  recover  the  same  indebtedness,  which  was  pre- 
sented to  the  referees  and  upon  which  their  award  was-  based,  the  de- 
fendants pleaded  the  Statute  of  Limitations  :  Held,  that  it  was  a  question 
for  the  jury  whether  the  plaintiff  was  induced  not  to  commence  a  suit 
to  recover  his  claim,  during  the  time  the  matter  was  pending  before  the 
referees,  by  the  defendants'  agreement  to  refer,  and  abide  and  perform 
the  award  ;  and  that,  if  this  were  so,  the  defendants  are  estopped  from 
proving  their  plea  :  Davis  v.  Dyer,  56  N.  H. 

Guarantee. 

CoTutidernfion — Notice. — To  constitute  a  valid  guaranty,  there  must 
be  a  sufficient  consideration,  a  delivery  by  the  guarantor,  an  acceptatrce 
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e  peraoa  to  whom  it  is  given,  a  subsequeut  delivery  of  goods  oi 
property  under  and  in  accordance  with  its  terms,  and.  if  it  \t  col- 
.),  request  of  puyineot  and  notice  of  non-payment :  March  v.  Put- 
»6  N.  H. 

ticc  is  not  necessary  when  the  undertaking  is  absolulc  ;  Iil. 
lerc  the  person  .for  whose  benefit  the  guaranty  ia  given  becouie* 
ent,  so  that  no  advantage  can  arise  to  the  guarantor,  notice  is  ud- 
sary :  Id. 

Husband  and  Wife. 
tlu/ory  Validation  of  previout  Conveyance  of  Land  Jy  Sui(ia«d 
Wife. — A.  and  wife,  residents  of  the  state  of  New  York,  eieeuled 
er  of  attorney  to  B.  to  sell  landd  in  Minnesota  territory  of  which 
he  husband,  was  seised.  The  power  was  executed  and  acknow- 
d  by  both  parties,  the  wife  undergoing  such  separate  eiaminitioll 
the  laws  of  New  York  makea  valid  the  execution  of  deeds  hj  t 
covert.  At  the  time  when  this  power  of  atlorney  was  given  there 
lO  law  of  the  territory  authorizing  such  an  instrument  to  be  eie- 
by  the  wife  or  the  attorney  to  convey  under  it.  B  ,  jirofeFsiiif  to 
<r  the  two  parties,  sold  and  conveyed  a  piece  of  the  land,  then  north 
),  with  general  warranty,  to  C.,  for  that  sum,  and  A.  received  lh« 
y.  The  legislature  of  Minnesota  subsequently  parsed  an  act  b; 
1  it  was  enacted  that  "  all  deeds  of  conveyance  of  any  lands  in  lh« 
ory,  whether  heretofore  or  hereafter  made,  under  a  joint  power  of 
ley  from  the  husbiind  and  wife,  shall  be  as  binding  and  have  the  fanie 
as  if  made  by  the  originn!  parties."  The  husbimd  and  wife  al'ler- 
I  revoked  the  power.  The  husband  died,  leaving  a  larpe  ept»1e 
ased  entirely  of  personalty,  the  whole  of  which  he  gave  lo  bis  wile. 
vife  now  brought  suit  for  dower  in  the  land  sold  by  B.  as  aiturnej 
tr  husband  and  herself:  Held,  that  the  power  of  altorney  was  Tili- 
'  the  curative  act,  which  the  court,  adverting  to  the  fact  ihut  ihe 
had  received  tiie  pnrchaso-money  for  the  tract,  and  that  it  h»d 
part  of  his  estate,  and  that  the  whole  of  it  on  his  deaili  pa^ed 
!  wife,  declares  had  a  strong  natural  equity  at  its  root,  and  accoBi- 
id  that  which  a  court  of  equity  would  have  failed  to  decree  sgaiDfl 
ife.  only  because  it  would  be  prevented  by  the  unbending  In"  " 
le  covFTti  in  such  cases :  Randall  v.  Kreiger,  23  Wall. 

Infant. 

rcliose-money  Mortgage — Cannot  lie  avoided  Ig. — Where  an  infnnl 
lases  a  chattel,  and,  at  the  sane  time,  in  performance  of  ibe  ern- 
of  purchase,  executes  to  the  vendor  a  mortgage  on  the  pureboeed 
;1  to  secure  the  payment  of  the  purchase -money,  he  cannot,  on  the 
;d  of  infancy,  avoid  the  mortgage  without  also  avoiding  the  par- 
:   CurtiM  v.  M^-Dovgall,  26  Ohio  St. 

lerc  the  mortgage  in  such  case  has  been  propterly  deposited,  a  snh- 
nt  purchaser  of  the  mortgaged  property  from  the  infant  takes  i( 
:t  to  the  mortgage  :  Id. 

Internal  Revenue.     See  Statute. 
Intoxicatinq  Liquor. 
le  to  Minor. — Upon  indictmeol  for  selling  intoxicating  liqnor  W» 
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minor,  without  authority  from  his  parents  or  guardian,  it  does  not  mat- 
ter that  the  defendant  did  not  know  thut  such  person  was  a  minor.  He 
is  bound  to  know  whether  such  person  be  a  minor  or  not :  Farmer  y. 
Thf.  People,  71  111. 

Judgment.     See  Constitutional  Law. 

Lanouaoe. 

English  (he  onlj/  Legal  Language  where  no  other  is  specially  Mentioned, 
— Where  a  statute  of  the  state  requires  a  publication  to  be  made  in  a 
'newspaper/'  in  the  absence  of  any  provision  to  the  contrary,  a  paper 
published  in  the  English  language  is  to  be  understood  as  intended,  and 
a  publication  in  a  paper  printed  in  any  other  language  is  not  a  compli- 
ance with  the  statute  :    City  of  Cincinnati  v.  Bicketty  26  Ohio  St. 

Limitations,  Statute  of.     See  Estoppel, 

National  Bank. 

Illegal  Interest — Recovery  hack — Rights  of  Parties  not  affected  hy 
State  Usury  Laws. — The  knowingly  taking  or  receiving  by  a  national 
bank  of  a  rate  of  interest  greater  than  is  allowed  by  law  upon  a  loan  of 
money,  does  not  entitle  the  person  paying  the  same  to  have  it  applied 
as  a  payment  of  so  much  of  the  principal,  in  an  action  brought  to  recover 
the  principal  debt  more  than  two  years  after  such  payment  was  made : 
Iligley  et  al.  v.  First  National  Bank  of  Beverly ^  26  Ohio  St. 

The  rights  and  liabilities  of  the  parties  in  such  case  are  prescribed 
in  the  National  Bank  Act,  and  cannot  be  controlled  by  state  legislation  : 
Id. 

Before  judgment,  the  penalty  allowed  for  the  taking  or  receiving  of 
usurious  interest  by  a  national  bank  does  not  bear  interest :  Id, 

Surplus  Capital  of  National  Banks — Power  of  a  State  to  Tax. — 
Ch  ipter  49.  section  5,  of  the  General  Statutes,  subjecting  the  surplus 
capital  on  hand  of  banking  institutions  to  taxation,  is  applicable  to 
bauks  organized  under  the  Act  of  Congress  establishing  national  banks, 
approved  June  3d  1864 — 13  Stats,  at  Large  111 — as  well  as  to  banks 
estabU:<hed  by  the  legislature  of  this  state :  First  National  Bank  v. 
Peterborough,  56  N.  H. 

The  taxation  of  the  surplus  capital  of  such  banks,  in  excess  of  the 
amaunt  they  are  required  by  said  act  to  carry  to  their  surplus  fund  semi- 
annually, is  not  prohibited  by  Congress,  and  is  not  an  encroachment 
upon  the  constitutional  powers  vested  in  the  Federal  government:  Id. 

The  taxation  of  such  surplus  by  state  authority  is  not  the  taxation 
oF  the  means  or  agencies  employed  by  the  general  government  for  the 
execution  of  its  constitutional  powers,  but  is  the  taxation  of  the  property 
of  such  agents.  The  right  to  tax  such  property  has  never  been  sur- 
rendered by  the  states  to  the  general  governmeut:  Id. 

Railroad.    See  Constitutumdl  Law. 

Sheriff. 

Sheriff^ s  Return — May  he  contradicted. — The  sheriflf's  return  of  ser- 
vice on  original  process  does  uot  in  Illinois  import  absolute  verity,  but 
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corporation  and  its  sureties  has  been  secured  or  pledged,  to  the  satisfac- 
tion of  said  trustee,  and  then  to  hold  said  claims  so  assigned  as  afore- 
said, for  the  use  and  benefit  of  all  those  who  contribute  towards  the 
j)urchase  of  the  same,  for  the  purpose  of  compelling  those  stockholders 
in  said  corporation,  who  do  not  contribute  anything  towards  making  up 
the  sum  necessary  to  purchase  said  claims,  to  pay  their  proportion 
thereof; — now,  whenever  the  said  Farr  shall  be  satisfied  that  all  the 
daiuis  against  said  corporation,  or  as  near  that  as  the  nature  of  the  case 
will  admit,  have  been  discharged  or  assigned  as  aforesaid,  and  held  by 
him  fur  the  purposes  aforesaid,  and  shall  have  notified  us  in  writing  of 
the  same,  which  notices  may  be  sent  to  us  by  mail  if  not  given  personally, 
then  we  are  to  pay  to  said  Farr,  or  to  his  order,  the  penal  sum  named 
in  the  foregoing  bond,  within  the  time  stipulated  therein,  with  interest 
from  the  time  of  such  notice — then  this  obligation  shall  be  void  :"  Sin- 
clair V.  RcfUngtorif  56  N.  H. 

The  defendant  stockholders,  having  purchased  in  the  outstanding 
liabilities  of  the  corporation  for  about  810,000,  succeeded  in  collecting 
aboQt  $30,000  from  the  corporation,  and  enough  to  indemnify  them 
airainst  all  their  outlays  and  expenses  in  the  transaction.  F.,  having 
fjiven  the  notice  mentioned  in  the  foregoing  condition,  proceeded  to  put 
the  bonds  in  suit  for  the  benefit  of  the  defendant  stockholders  :  Held, 
that  the  relation  of  co-sureties  existed  between  the  plaintiffs  and  the  de- 
fendant stockholders;  that  the  debts,  as  against  the  plaintiffs,  were  dis- 
char<;ed,  and  that  the  defendant  stockholders  had  no  claim  against  them 
but  for  indemnity,  which  they  had  already  received ;  that  the  bonds 
were  not  collectible ;  that  the  trustee  vms functus  officio,  and  should  be 
enjoined  from  collecting  the  bonds  :  Id. 

Taxation.     See  National  Bank, 

United  States  Supreme  Court.     See  Constitutional  Law, 

Usury.     See  National  Bank. 

Mortgage — Interest  on  Interest. — Where  one  purchases  land  subject  to 
a  mortgage  lien,  and,  as  part  of  the  consideration,  agrees  to  pay  the 
mortgage  debt,  he  cannot  defend  iigainst  the  mortgage  on  the  ground 
of  usury :    Cramer  v.  Lepper  et  al ,  20  Ohio  St. 

Under  a  contract  for  the  payment  of  interest  at  a  specified  rate  an- 
nually, upon  default  of  payment,  interest  on  the  interest  will  be  com- 
puted at  six  per  cent. :  Id. 

Vendor  and  Purchaser. 

Vendors  Lien — Bankruptcy  —  Statute  of  Limitations. — Where  a 
party  agrees  to  sell  land  to  another,  and,  as  consideration  therefor,  the 
vendee  gives  his  promissory  notes,  payable  at  a  future  date  named,  and 
the  vendor  gives  his  bond  conditioned  that  oh  the  payment  of  the  notes 
he  will  convey  the  premises  in  fee  to  the  vendee,  but  makes  no  deed,  the 
legal  estate  remains,  until  the  payment  of  the  purchase-money,  in  the 
vendor,  and  he  has,  by  the  law  of  those  states  where  such  liens  arc 
recognised,  a  "vendor's  lien."  The  vendee  has  an  equitable  title  only; 
one  indeed  which  he  can  sell  or  devise,  but  one  which,  if  the  purchase- 
money  is  unpaid,  he  cannot  sell  so  as  to  exclude  the  vendor's  right  to 
have  payment  of  it.     Any  purchaser  from  the  vendee  who  assumes  to 
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lay  the  notes  takes  the  eamc  title  that  the  vendee  had  ;  that  ia  to  m, 
a  cquilablo  title,  the  land  beinj;  still  charged  with  the  payment  of  Ik 
lUrchiise-iiJtiney :  Lcicii  v.  Hawkins  ei  al ,  23  Wall. 

A  dischuT(;c  of  such  purchaitcr  from  the  vendee  under  the  BDoLrDfi 
!t,ct  irill  relieve  such  purchaser  frDin  paying  the  notes,  but  it  will  na 
;ive  liini  n  legal  title  in  fee  to  the  lundd.  That  title,  subject  to  ihr 
<)uiiy  of  the  veodce,  or  of  the  purchasci'  from  him,  remalDs  in  ihc 
■ciidor:  Id. 

A  statute  of  limitations  barring  nuita  for  the  recovery  of  realettati' 
ftcr  a  certain  lapse  of  time,  does  not  npplj  to  a  case  like  that  abuve 
Icscribed.  The  vendee,  or  the  purchaser  from  him,  stands  in  the  reb- 
ion  of  u  trustee  to  the  vendor  for  tbo  unp:iid  parchase-money  (or,  w 
he  matter  is  looked  upon  in  some  stal«3,  stands  in  that  of  a  mortgagee  i, 
gainst  ivhom  the  statute  does  not  run  :   Jd. 

If  the  notes  arc  not  paid,  the  vendor  may  apply  by  bill  in  equitj 
gainst  the  vendee  and  tlio  purchaser  from  hini,  tendering  a  good  deed, 
nd  ask  that  they  pay  llie  purchase -money  at  short  date  or  be  foreclosed 
rom  setting  up  any  right  to  the  land,  and  that  it  be  sold  and  the  ptu- 
eeds  applied  to  paying  the  purchose-inoney:  Id. 

Where  confessedly  the  title  of  a  party  claiming  land  as  owner,  aod 
fho  has  agreed  to  sell,  is  denied  by  the  vendee  and  a  dispute  has  tateii 
ilace  about  title,  so  that  a  tender  of  a  deed  would  be  a  useless  cercmooi. 
osts  on  a  bill  filed  to  enforce  the  payment  of  the  purchase'Donej  inuji 
bide  the  result  of  the  suit :  LI. 

If  the  purchaser  from  the  vendee  be  dead,  leaving  a  widow,  his  eiec- 
itrix,  and  heirs-at-law  to  whom  with  her  his  real  estate  has  desceodeJ, 
hey  ought  to  be  made  parties  defendant  to  any  bill  to  foreoloM :  Id. 
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DRUNKENNESS  AS  AN  EXTENUATION  IN  CASES 

OF  MURDER. 

The  relation  of  drunkenness  to  moral  agency  is  one  of  those 
vexed  questions  with  regard  to  which  the  opinions  of  moralists 
have  ever  been  at  variance,  and  upon  which  their  conclusions  are 
to-day  not  more  harmonious  than  they  were  when  the  matter  may 
have  first  attracted  their  attention.  Jurists,  too,  have  differed 
very  widely  among  themselves  as  to  the  degree  of  guilt  which  may 
attach  to  deeds  perpetrated  by  agents  who  had  voluntarily  yielded 
to  an  appetite  whose  indulgence  they  well  knew  would  destroy 
their  reasoning  powers  and  rob  them  of  all  prudence  and  self- 
control.  So  great  disagreement  have  the  laws  of  different  times 
and  of  different  nations  shown  upon  this  question  that  we  may  find 
intoxication  variously  regarded  as  leading  to  acts  done  under  its 
influence — almost  every  shade  of  guilt,  from  that  slight  degree 
of  moral  laxity  of  which  the  laws  of  most  countries  take  no  notice, 
to  the  baseness  and  turpitude  which  would  render  it  an  aggrava- 
tion of  the  offence.  Accordingly  as  the  spirit  of  the  age  upon 
which  their  lot  was  cast  inclined  toward  the  doctrine  that  "  mercy 
and  reformation,"  rather  than  "severity  and  annihilation,"  should 
be  the  rule  of  society  in  dealing  with  its  criminals,  mankind  have 
been  disposed  to  look  upon  drunkenness  as  an  excuse,  a  matter 
of  indifference  or  an  aggravation  of  guilt.  In  England,  for  in- 
stance, in  the  days  of  Lord  Coke  (4  Bl.  Com.  25),  when  all  the 
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higher  species  of  crimes  were  punished  with  death  in  one  form 
or  other,  intoxication  was  held  an  aggravation  of  whatever  offence 
a  criminal  might  commit,  and  the  justice  might  take  account  of  it 
as  ground  for  increasing  the  severity  of  the  punishment ;  though 
no  additional  penalty  was  inflicted  for  the  drunkenness  itself,  as 
was  the  case  with  a  law  of  Pittacus,  dictator  of  MitylSnS,  which 
provided  that  he  who  committed  a  crime  when  drunk  should  be 
doubly  punished,  first  for  the  crime  itself,  and  again  for  having 
brought  himself  into  a  state  of  ebriety.  Through  a  period  of  many 
years  later,  in  the  criminal  jurisprudence  of  England,  no  account 
whatever  was  made  of  the  fact  that  a  person  at  the  time  of  com- 
mitting an  unlawful  act  was  deprived  of  the  use  of  his  reason  and 
prudence  by  strong  drink.  It  could  neither  modify  the  nature  of 
the  offence  nor  affect  the  penalty  which  should  follow  it. 

Within  the  last  half  century,  however,  the  harshness  of  the 
English  law,  in  this  respect,  has  been  considerably  mitigated,  and 
the  question  of  drunkenness  in  cases  of  homicide  has  been  taken 
into  consideration,  not  only  in  determining  whether  or  not  there 
were  sufficient  provocation  to  reduce  the  crime  to  manslaughter, 
but  also  in  the  inquiry  as  to  intent  and  malice,  where  no  provoca- 
tion whatever  existed.  Thus  judges  have  charged  that  "  drunken- 
ness may  be  taken  into  consideration,  in  cases  where  what  the  law 
deems  sufficient  provocation  has  been  given  ;  because  the  question 
is,  in  such  cases,  whether  the  fatal  act  is  to  be  attributed  to  the 
passion  of  anger  excited  by  the  previous  provocation,  and  that 
passion  is  more  easily  excited  in  a  person  when  in  a  state  of  intoxi- 
cation than  when  sober:**  Rex  v.  Thomas,  7  Car.  &  P.  817.  And 
in  a  later  case  the  justice  said  that  ^'  such  a  state  of  drunkenness 
may  no  doubt  exist  as  would  take  away  the  power  of  forming  any 
specific  intention:**  Regina  v.  Monkhouse^  4  Cox  C.  C.  55;  and 
this  would  seem  to  indicate  that  the  degree  of  guilt  must  neces- 
sarily be  less  in  a  case  of  homicide  happening  under  such  circum- 
stances, than  where  it  was  wilful,  deliberate  and  with  intent  to 
destroy  life. 

The  doctrine  of  this  latter  decision  is  that  upon  which  are 
founded  the  rulings  under  our  various  state  statutes  which  divide 
murder  into  two  degrees,  according  as  the  killing  is  wilful,  delib- 
erate, premeditated  and  malicious,  or  as  it  is  unattended  by  some 
of  these  attributes.  In  many  of  the  states  where  such  distinction 
has  been  made  by  statutory  enactment,  it  has  been  held  that  murder 
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done  by  a  man  in  a  state  of  intoxication  so  great  as  to  render  him 
incapable  of  forming  a  design,  shall  be  murder  in  the  second  degree ; 
provided,  of  course,  a  premeditated  design  of  murder  did  not  exist 
in  the  mind  of  the  criminal  previous  to  his  becoming  intoxicated. 
For  '^  if  a  man  designing  a  homicide  drinks  to  intoxication,  and 
commits  the  crime  in  that  condition,  he  is  guilty  of  murder  the 
same  as  if  he  were  sober:"  Smith  v.  Commonwealth^  1  Duv.  (Ky.) 
224.  Thus  it  was  said  in  the  late  Pennsylvania  case  of  Common- 
wealth  V.  Fletcher,  33  Leg.  Intelligencer  13,  following  a  number 
of  similar  decisions  in  the  same  state  (Keenan  v.  Commonwealth, 
8  Wright  55 ;  Commonwealth  v.  ITart,  2  Brewster  546  ;  Kelly  v. 
Commonwealth,  1  Grant's  Cases  484 ;  Commonwealth  v.  Crosier,  1 
Brewster  349 ;  Commonwealth  v.  Miller,  17  Leg.  Int.  276 ;  War- 
ren v.  Commonwealth,  1  Wright  45) :  "  If  a  man's  intoxication  is 
80  great  as  to  render  him  unable  to  form  a  wilful,  deliberate  and 
premeditated  design  to  kill,  or  of  judging  of  his  acts  and  their 
legitimate  consequences,  then  it  reduces  what  would  otherwise  be 
murder  of  the  first  degree  to  murder  of  the  second  degree."  And 
like  rulings  are  to  be  found  in  other  states :  People  v.  Harris,  29 
Cal.  678  ;  Pirtle  v.  State,  9  Humph.  (Tenn.)  664  ;  Commonwealth 
v.  Jones,  1  Leigh  (Va.)  612 ;  People  v.  HammilU  2  Parker  C.  R. 
(N.  Y.)  223 ;  State  v.  Harlow,  21  Miss.  446 ;  State  v.  Bullock,  13 
Ala.  413;  State  v.  Johnson,  40  Conn.  136. 

These  statutes  and  the  rulings  under  them  do  not  change  in  the 
least  the  nature  of  the  crime  known  as  murder,  but  only  provide 
that  one  species  of  it  shall  be  called  murder  in  the  first  degree  and 
shall  be  visited  with  a  punishment  more  severe  than  that  assigned 
to  a  less  malignant  form  of  killing,  to  which  the  name  murder  in 
the  second  degree  is  given.  So  that,  whatever  was  murder  at  the 
common  law,  with  all  its  forms  of  implied  malice,  its  'doctrine  of 
momentary  deliberation  and  its  disregard  of  voluntarily  produced 
madness,  is  murder  to-day.  In  Weighorst  v.  State,  7  Md.  442,  it 
was  said :  "  the  statute  does  not  create  a  new  offence,  but  merely 
establishes  a  rule  to  guide  the  courts  in  awarding  punishment." 
Such  interpretation  has  abundant  authority :  Minn,  v.  Lessing,  16 
Minn.  75 ;  State  v.  Pike,  49  N.  H.  399 ;  State  v.  Verrill,  54  Me. 
408;  Commonwealth  v.  Flanagan,  7  W.  &  S.  415;  Green  v.  Com- 
monwealth, 94  Mass.  155;  Gehrke  v.  T/ie  State,  13  Texas  568; 
Commonwealth  v.  Miller,  1  Virg.  Cas.  310;  People  v.  Murray, 
10  Cal.  309  ;  Fitzgerrold  v.  The  People,  37  N.  Y.  413 ;  Mitchell  v. 


IN  CASES  OF  MURDER. 


509 


that  the  prisoner  at  some  time  during  the  day  or  evening  upon 
which  the  deed  was  done  had  been  in  a  drinking  saloon  and  had 
taken  a  dram  or  two,  and  on  the  strength  of  this  a  verdict  of  mur- 
der in  the  second  dcCTee  is  brought  in.  Some  of  the  most  heinous 
cases  of  wilful  and  malicious  murder  thus  go  unwhipt  of  justice, 
the  criminal  is  sent  to  reside  for  a  few  years  in  the  state  prison, 
and  is  then  again  let  loose  upon  society,  prepared  for  a  repetition 
of  the  offence,  should  it  suit  the  purposes  of  his  depraved  life. 
One  wrong  determination  gives  rise  to  another,  and  precedent  and 
example  are  supposed  by  the  minds  of  jurymen  to  justify  conclu- 
sions the  most  unreasonable.  Hence  this  mockery  is  continued 
until  public  sentiment  becomes  aroused  by  the  manifest  failure  of 
justice,  when  the  pendulum  is  likely  to  swing  back  as  far  on  the 
side  of  severity  as  it  had  formerly  been  raised  toward  leniency  and 
mercy.  But  strict  attention  to  the  character  and  degree  of  the 
drunkenness  will  alone  insure  a  just  verdict ;  for,  as  was  said  in 
Commonwealth  v.  Fletcher,  above  cited,  there  never  was  a  greater 
mistake  or  a  greater  libel  on  the  administration  of  justice  than  to 
suppose  that  drunkenness  is  an  excuse  for  crime ;  and  it  is  not  all 
drunkenness  that  can  be  permitted  to  reduce  the  grade  of  the 
offence.  On  the  contrary,  we  have  the  authority  of  Commonwealth 
V.  Hart,  2  Brewster  546,  for  saying  that  intoxication  short  of  a 
destruction  of  reason  is  an  aggravation  of,  rather  than  an  excuse 
for,  crime. 

Now,  insanity  produced  by  the  use  of  alcoholic  liquors  may  be 
either  permanent  or  temporary,  involuntary  or  voluntary.  Per- 
manent, settled  insanity,  as  it  exists  in  the  disease  to  which  the 
name  delirium  tremens  is  given,  must  of  course  affect  moral  and 
legdl  responsibility  in  the  same  way  as  any  other  species  of  mad- 
ness, and  wholly  exculpates  the  patient  who  may  be  so  unfortunate 
as  to  commit  violence  when  in  the  throeg  of  its  terrible  paroxysms. 
See  Wharton's  American  Criminal  Law,  Book  I.,  §  33,  where  the  sub- 
ject is  fully  treated  and  the  leading  cases  collected  and  reviewed. 
Another  form  of  insanity  from  this  san»3  cause,  which  would  seem 
to  be  wholly  beyond  the  control  of  its  victim,  is  that  called  dipso- 
mania, in  which  there  comes  upon  the  patient  periodically  "  an 
impulse  which  he  has  not  the  power  of  resisting,"  that  hurries  him 
to  an  excessive  indulgence  in  strong  drink.  As  soon  as  this  irre- 
sistible craving  has  been  satisfied  and  the  effect  passed  off,  he 
becomes  again  a  most  temperate  and  abstemious  person,  until  the 
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"unable  to  form  a  wilful,  deliberate  and  premeditated  design  to 
kill  or  of  judging  of  his  acts  and  their  legitimate  consequences  ;** 
and  in  distinguishing  between  this  state  and  the  first  lies  the  only 
difficulty.  The  method  usually  adopted  by  attorneys  and  some- 
times also  by  judges,  is  by  inquiring  into  the  number  of  drinks 
taken.  This,  of  course,  can  furnish  no  criterion  whatever,  as 
instances  have  been  known  of  men  who  could  drink  until  the 
stomach  would  retain  no  more  and  yet  not  be  intoxicated,  whilst  a 
single  dram  may  make  others  mad.  The  only  safe  rule  is  to  take 
some  well-established  division,  such  as  that  of  Hoffbauer,  which 
we  have  followed  above,  and  to  permit  no  case  which  does  not 
clearly  fall  within  the  second  or  third  stages  of  drunkenness  to 
receive  extenuation,  on  the  ground  of  incapacity  to  commit  a  crime 
of  which  an  intent  to  take  life  is  the  essential  and  distinguishing 
characteristic.  J.  H.  LiND. 

Philadelphia,  Pa. 
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Supreme  Court  of  Vermont, 
SAMUEL  D.  PENDAR  r.  GEORGE  J.  KELLEY. 

Where  a  statute  directs  that  any  note  or  bill  of  exchange,  "  given  for  a  patent 
right,"  shall  contain  those  words  in  the  body  thereof,  and  makes  it  a  misdemeanor 
for  any  person  to  take  a  note  for  such  consideration  without  the  insertion  of  those 
words,  the  primary  object  of  such  statute  is  to  enable  ^he  maker  to  defend  for 
failure  of  consideration  and  to  give  notice  to  future  holders  of  his  right  to  do  so. 

Such  a  statute  does  not  make  the  note  itself  illegal  and  void  without  those 
words,  nor  bring  it  within  the  rule  that  the  infliction  of  a  penalty  upon  an  act 
makes  it  per  se  illegal  and  prevents  it  from  being  the  foundation  of  a  civil  action. 

Hence,  when  the  maker  of  a  note  for  such  consideration  omits  to  have  the  words 
inserted,  the  failure  of  consideration  is  no  defence  against  an  innocent  holder  for 
value. 

Assumpsit  on  a  note  in  common  form,  made  by  the  defendant 
in  1873,  payable  to  Abell  or  order  four  months  from  date,  and  by 
Abell  sold,  and  endorsed  in  blank  to  the  plaintiff  before  due.  The 
plaintiff  bought  it  in  good  faith,  without  knowledge  or  notice  of 
its  consideration,  paying  something  less  than  its  face. 

The  county  court  gave  judgment  for  the  plaintiff  for  the  sum 
be  paid  for  the  note,  to  which  the  defendant  alleged  exceptions. 
The  note  was  given  on  the  purchase  by  defendant  of  an  interest 
in  a  patent  for  a  spring  bed-bottom.     By  a  statute  of  1870  it  is  a 
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sdemeanor  for  any  person  to  take  a  note  for  such  a  considers- 
n,  withont  the  words,  "given  for  a  patent  right,"  promiDertly 
d  legibly  inserted  in  the  body  of  the  note  and  above  the  signa- 
re,  and  a  note  with  tbose  words  in  it  is  subject  to  all  defeiic€«i, 
transferred,  to  which  it  would  be  subject  if  owned  by  the  origi- 
1  payee.  The  note  was  taken  by  Abell  in  violation  of  that  sta- 
te.    There  was  a  total  failure  of  consideration. 

Allen,  for  defendant,  claimed  that  the  act  of  taking  said  note 
ing  a  misdemeanor,  punishable  by  fine,  the  note  itself  is  as  much 
egal  and  void  as  if  the  statute  in  express  terms  had  declared  it 
be  so,  and  is  so,  even  in  the  hands  of  an  innocent  holder  for 
lue. 

Crane,  for  plaintiff. 

The  opinion  of  the  «ourt  was  delivered  by 
Barrett,  J. — We  think  the  statute  in  question  in  this  case  was 
signed  to  enable  the  maker  of  any  promise  or  obligation  in  writ 
g  for  an  interest  in  &  patent  right,  to  forefend  himself  agaiast 
defensible  liability  under  the  law  merchant.  It  is  left  with  bim 
ictber  he  will  make  the  salvo  of  the  statute  available  for  his  own 
otection  or  not.  If  lie  sees  fit  to  give  his  negotiable  paper  in  the 
mmercJal  form,  without  the  "  stop-thief"  warning  in  it,  it  is  not 
r  him  to  go  back  on  some  person  who  has  lawfully  and  innocemly 
alt  with  the  thief  in  respect  to  the  paper  just  as  if  he  was  an 
mest  man — tlio  character  in  which  the  maker  of  the  paper  per- 
itted  him  to  appear  with  the  paper  for  use  and  disposal,  notwith- 
inding  the  maker  had  lawful  opportunity  and  power  tostamp  his 
le  character  and  the  character  of  the  paper  on  the  face  of  the 
per  itself.  The  provision  for  a  penalty  against  the  person  who 
all  take  such  paper  without  these  words  of  warning  in  it,  is  not 
like  tcrms^  nor  on  the  same  reason,  as  the  statutes  prohibiting 
ming,  the  sale  of  intoxicating  liquors,  and  the  like,  which  declare 
id  all  contracts  upon  such  consideration.  In  the  present  case, 
is  not  criminal,  "according  to  law,"  to  sell  an  interest  ins  pat- 
it.  It  is  not  criminal,  though  generally  it  is  intensely  foolish, 
r  unskilled  men  to  buy  such  an  interest,  especially  of  the  smooCh- 
ngued,  blandly  impudent  rascals  who  throng  the  country,  and 
ay  "heathen  chinco"  upon  rustic  greed  for  money  to  be  made 
r  short  cut,  instead  of  being  earned  by  plodding  and  honest  in- 
istry  in  accustomed  pursuits.     It  ia  not  unlawful  to  give  sach 
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paper  without  the  prescribed  words  ineerted.  The  statute  was  rot 
designed  to  reflect  on  the  contract,  or  to  affect  the  legal  quality  or 
Qsableoeaa  of  the  paper.  Ab  between  the  maker  and  payee,  and 
da  between  the  maker  and  parties  taking  the  paper  overdue,  or 
with  notice  of  defective  consideration,  there  was  no  need  of  the 
statute,  unless  for  the  purpose  of  having  the  note  itself  bear  con- 
clusive evidence  of  being  subject  to  defence  on  the  score  of  con- 
sideration. It  is  mainly  to  enable  the  maker  to  defend  against 
the  note  when  negotiated  before  due,  that  the  insertion  of  the  words 
of  warning  is  required.  The  provision  for  the  penalty  was  made 
in  tender  consideration  of  the  fact  (antagonistic  to  the  maxim, 
that  every  one  is  presumed  to  know  the  law),  that  persons  not 
knowing  the  law,  might  give  notes  without  that  clause  inserted, 
unless  the  peril  of  the  penalty  should  hold  the  swindler  from  tak- 
ing Bocb  paper.  The  additional  provision  for  redress  by  action 
points  plainly  to  the  view,  that  no  other  consequences  than  those 
expressed  in  the  statute  were  to  ensue  upon  the  taking  of  such 
paper,  without  that  clause  inserted.  The  party  to  the  sale  of  the 
patent  who  takes  such  paper  is  subjected  to  liability  to  the  penalty, 
and  to  reimburse  any  damage  accruing  to  the  maker.  The  main, 
if  not  the  only  way,  in  which  damage  would  seem  likely  to  accrue 
to  the  maker  would  be  by  some  innocent  holder  of  it,  when  negoti- 
ated before  du«,  enforcing  payment  from  the  maker.  The  immu- 
nity thus  provided  against  the  consequences  of  ignorance,  heed- 
lessness or  recklessnosa,  or  even  the  foolishness  of  persons  disposed 
to  dabble  in  the  purcboaeof  interests  in  patent  rights,  seems  to  bo 
the  full  extent  intended  by  the  legislature,  and  quite  as  much  as 
that  class  of  citizens  can  reasonably  ask.  The  principle  of  the  case 
of  Paasumpgie  Bank  v.  Cfosg,  31  Vt.  315,  and  of  many  like  cases 
before  and  smce,  is  applicable  in  full  force  in  the  present  case, 
as  showing  that  the  morality  involved  requires  that  the  defendant 
should  not  be  permitted  to  cast  on  the  plaintiff,  who  is  an  innocent 
bond  fide  holder,  tbe  burden  from  which  he  might  have  protected 
both  himself  and  the  plaintiff,  but  for  his  own  negligence  in  that 
behalf.  Judgment  aflirmed. 

The  decision  in  the  abore  case  seems  for  value,  and  who  derived  liile  lo  the 

moit  anquestionable.     It  baa  Ion);  been  same  while  it  was  sdll  current.     There 

an  elcmentar/  principle  in  the  law  of  is  indeed   une  exception   to   tho   rale, 

negotiable  paper,  Ibal   mere   illegality  where  the  statute  declares  the  note  void 

ia  the  consideration  could  nol  he  urt;cd  in  the  hands  uf  all  persons  to  whom  it 

as  a  defence  against  a  bond  ^de  holder  shall  come  ia  the  course  of  nesotiation. 
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priate  lands  or  other  property  within  the  states  for  its  own  uses  and 
to  enable  it  to  perform  its  proper  functions.     Such  an  authority  is 
easential  to  its  independent  existence  and  perpetuity.     These  caa- 
not  be  preserved  if  the  obstinacy  of  a  private  person,  or  if  any 
other  authority  can  prevent  the  acquisition  of  the  means  or  instru- 
ments by  which  alone  governmental  functions  can  be  performed. 
The  powers  vested  by  the  Constitution  in  the  general  government 
demand  for  their  exercise  the  acquisition  of  lands  in  all  the  states. 
These  are  needed  for  forts,  armories  and  arsenals,  for  navy-yards 
and  light-houses,  for  custom-houses,  post-offices  and  court-houses, 
and  for  other  public  uses.     If  the  right  to  acquire  property  for 
such  uses  may  be  made  a  barren  right  by  the  unwillingness  of 
property-holders  to  sell,  or  by  the  action  of  a  state  prohibiting  a 
sale  to  the  federal  government,  the  constitutional  grants  of  power 
may  be  rendered  nugatory,  and  ihe  government  is  dependent  for 
its  practical  existence  upon  the  will  of  a  state,  or  even  upon  that 
of  a  private  citizen.    This  cannot  be.    No  one  doubts  the  existence 
iu  the  state  governments  of  the  right  of  eminent  domain  ;  a  right 
distinct  from  and  paramount  to  the  right  of  ultimate  ownership. 
It  grows  out  of  the  necessities  of  their  being,  not  out  of  the  tenure 
by  which  lands  are  held.     It  may  bo  exercised  though  the  lands 
are  not  held  by  grant  from  the  government,  either  mediately  or 
immediately,  and  independent  of  the  consideration  whether  they 
would  escheat  to  the  government  in  case  of  a  failure  of  heirs.     The 
right  is  the  oiTspriug  of  political  necessity,  and  it  is  inseparable 
from  sovereignty,  unless  denied  to  it  by  its  fundamental  law :  Vat- 
tel,  ch.  20,  34 ;  Bynkershoek,  lib.  2,  c.  15 ;  Kent's  Com.  338^0 ; 
Cooley  on  Const.  Lim.  584,  et  seq.     But  it  is  no  more  necessary 
for  the  exercise  of  the  powers  of  a  state  government  than  it  is  for 
the  exercise  of  the  conceded  powers  of  the  federal  government. 
That  government  is  as  sovereign  within  its  sphere  as  the  states  are 
within  theirs.     True,  its  sphere  is  limited.     Certain  subjects  only 
are  committed  tait,  but  its  power  over  those  subjects  is  as  full  and 
complete  as  is  the  power  of  the  states  over  the  subjects  to  which 
their   sovereignty  extends.      The  power  is  not  changed  by  its 
transfer  to  another  holder. 

But  if  the  right  of  eminent  domain  exists  in  the  federal  govern- 
ment, it  is  a  right  which  may  be  exercised  within  the  states,  so  far 
as  is  necessary  to  the  enjoyment  of  the  powers  conferred  upon  it 
by  the  Constitution.     In  Ableman  v.  Boothy  21  How.  523,  Chief 
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itice  Taney  described  in  plain  langaage  the  complex  nature  of  our 
rernment  and  the  existence  of  two  distinct  and  separate  Borc- 
gnties  within  the  same  territorial  space,  each  of  them  restricted  in 

powers,  and  each,  within  its  sphere  of  action  prescribed  by  the 
nstitution  of  the  United  States,  independent  of  the  othfr. 
itber  is  under  tho  necessity  of  applying  to  the  other  for  permis- 
n  to  exercise  its  lawful  powers.  Within  its  own  sphere  it  may 
ploy  all  the  agencies  for  exerting  them  which  are  appropriate 
necessary,  and  which  are  not  forbidden  by  the  law  of  its  being, 
len  the  power  to  establish  post-offices  and  to  create  courts  witbin 
t  states  was  conferred  upon  the  federal  government,  included  in 
Koa  authority  toobtain  sites  for  such  offices  and  for  court- bouses, 
i  to  obtain  them  by  such  means  as  were  known  and  appropriale. 
e  right  of  eminent  domain  was  one  of  those  means  well  known 
en  the  Constitution  was  adopted,  and  employed  to  obtain  land) 

public  uses.  Its  existence,  therefore,  in  the  grantee  of  thit 
wer  ought  not  to  be  questioned.  The  Constitution  itself  con- 
ns an  implied  recognition  of  it  beyond  what  may  justly  be  implied 
m  the  express  grants.  The  fifth  amendment  contains  a  pro- 
ion  that  private  property  shall  not  be  taken  for  public  use  witb- 
t  just  compensation.     What  is  that  but  an  implied  assertion  that 

making  just  compensation  it  may  be  taken?  In  Cooley  on 
nstitutional  Limitations,  p.  526,  it  ig  said :  "  So  far  as  tbe  gen- 
ii government  may  deem  it  important  to  appropriate  lands  or 
ler  property  for  its  own  purposes,  and  to  enable  it  to  perform 

functions,  as  must  sometimes  be  necessary  in  the  case  of  forts, 
ht-houses,  and  military  posts  or  roads,  and  other  conveniences 
i  necessities  of  government,  the  general  government  may  eier- 
e  tbe  authority  as  well  within  the  states  as  within  the  territory 
der  its  exclusive  jurisdiction,  and  its  right  to  do  so  may  be  sup- 
rted  by  the  same  reasons  which  support  the  right  in  any  case; 
it  is  to  say,  the  absolute  necessity  that  the  means  in  the  gov- 
iment  for  performing  its  functions  and  perpetuating  its  existence 
3uld  not  be  liable  to  be  controlled  or  defeated  by  the  want  of  con- 
it  of  private  parties  or  of  any  other  authority."    We  refer,  also, 

Trombley  v.  Humphrey,  23  Michigan  471;  10  Peters  72.3; 
■ckeif  V.  Turnpike  Co.,  7  Dana  1 13  ;  McOulhugh  v.  Mart/land, 
Wheat.  429. 

It  is  true,  this  power  of  the  federal  government  has  not  hereto- 
re  been  exercised  adversely,  but  the  non-user  of  a  power  does 
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not  disprove  its  existence.  In  some  instances  the  states,  by  virtue 
of  their  own  right  of  eminent  domain,  have  condemned  lands  for 
the  use  of  the  general  government,  and  such  condemnations  have 
been  sustained  by  their  courts,  without,  however,  denying  the  right 
of  the  United  States  to  act  independently  of  the  states.  Such 
Avas  the  ruling  in  Gilmer  v.  Lime  Pointy  18  Cal.  229,  where  lands 
were  condemned  by  a  proceeding  in  a  state  court  and  under  a  state 
law  for  an  United  States  fortification.  A  similar  decision  was 
made  in  Burt  v.  The  Merchants*  Insurance  Co.,  106  Mass.  356, 
where  land  was  taken  under  a  state  law  as  a  site  for  a  post-office 
and  sub-treasury  building.  Neither  of  these  cases  denies  the  right 
of  the  federal  government  to  have  lands  in  the  states  condemned 
for  its  uses  under  its  own  power  and  by  its  own  action.  The  ques- 
tion was  whether  the  state  could  take  lands  for  any  other  public  use 
than  that  of  the  state.  In  Trombley  v.  Humphrey^  23  Mich.  471, 
a  different  doctrine  was  asserted,  founded,  we  think,  upon  better 
reason.  The  proper  view  of  the  right  of  eminent  domain  seems  to  be 
that  it  is  a  right  belonging  to  a  sovereignty  to  take  private  property 
for  its  own  public  use  and  not  for  the  use  of  another.  Beyond  that, 
there  exists  no  necessity,  which  alone  is  the  foundation  of  the  right. 
If  the  United  States  have  the  power,  it  must  be  complete  in  itself. 
It  can  neither  be  enlarged  nor  diminished  by  a  state.  Nor  can 
any  state  prescribe  the  manner  in  which  it  must  be  exercised.  The 
consent  of  a  state  can  never  be  a  condition  precedent  to  its  enjoy- 
ment. Such  consent  is  needed  only,  if  at  all,  for  the  transfer  of 
jurisdiction  and  of  the  right  of  exclusive  legislation  after  the  land 
shall  have  been  acquired. 

It  may,  therefore,  fairly  be  concluded  that  the  proceeding  in  the 
case  we  have  in  hand  was  a  proceeding  by  the  United  States 
government  in  its  own  right  and  by  virtue  of  its  own  eminent 
domain.  The  Act  of  Congress  of  March  2d  1872  (17  Stats,  at 
Large  39),  gave  authority  to'  the  secretary  of  the  treasury  to 
purchase  a  central  and  suitable  site  in  the  city  of  Cincinnati,  Ohio, 
for  the  erection  of  a  building  for  the  accommodation  of  the  United 
States  courts,  custom-house,  United  States  depository,  post-office, 
internal  revenue  and  pension  offices,  at  a  cost  not  exceeding 
8300,000,  and  a  proviso  to  the  act  declared  that  no  money  should 
be  expended  in  the  purchase  until  the  state  of  Ohio  should  cede 
its  jurisdiction  over  the  site  and  relinquish  to  the  United  States 
the  right  to  tax  the  property.     The  authority  here  given  was  to 
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suit  at  common  law,  jurisdiction  of  it  is  vested  in  the  Circuit  Court. 
That  it  is  a  "  suit  **  admits  of  no  question.     In  Weston  v.  Charles- 
ton, 2  Pet.  464,  Chief  Justice  Marshall,  speaking  for  this  court, 
said,  **the  term  (suit)  is  certainly  a  very  comprehensive  one,  and 
is  understood  to  apply  to  any  proceeding  in  a  court  of  justice,  by 
which  an  individual  pursues  that  remedy  which  the  law  aifords. 
The  modes  of  proceeding  may  be  various^  but  if  a  right  is  litigated 
in  a  court  of  justice,  the  proceeding  by  which  the  decision  of  the 
court  is  sought,  is  a  suit.'*     A  writ  of  prohibition  has,  therefore, 
been  held  to  be  a  suit;  so  has  a  writ  of  right,  of  which  the  Circuit 
Court  has  jurisdiction  {Oreen  v.  Liter^  8  Cranch  229);  so  has 
habeas  corpus  {^Holmes  v.  Jamison^  14  Pet.  664).     When  in  the 
11th  sect,  of  the  Judiciary  Act  of  1789,  jurisdiction  was  given  to 
the  circuit  courts  of  suits  of  a  civil  nature  at  common  law,  or  in 
equity,  it  was  intended  to  embrace  not  merely  suits  which  the  com- 
mon law  recognised  as  among  its  old  and  settled  proceedings,  but 
suits  in  which  legal  rights  were  to  be  ascertained  and  determined, 
as  distinguished  from  rights  in  equity,  as  well  as  suits  in  admiralty. 
The  right  of  eminent  domain  always  was  a  right  at  common  law. 
It  was  not  a  right  in  equity,  nor  was  it  even  the  creature  of  a 
statute.     The  time  of  its  exercise  may  have  been  prescribed  by 
statute,  but  the  right  itself  was  superior  to  any  statute.     That  it 
was  not  enforced  through  the  agency  of  a  jury  is  immaterial,  for 
many  civil,  as  well  as  criminal,  proceedings  at  common  law  were 
without  a  jury.     It  is  diflScult,  then,  to  see  why  a  proceeding  to 
take  land,  in  virtue  of  the   government's  eminent   domain,  and 
determining  the  compensation  to  be  made  for  it  is  not,  within  the 
meaning  of  the  statute,  a  suit  at  common  law,  when  initiated  in  a 
court.     It  is  an  attempt  to  enforce  a  legal  right.     It  is  quite  im- 
material that  Congress  has  not  enacted  that  the  compensation  shall 
be  ascertained  in  a  judicial  proceeding.     That  ascertainment  is  in 
its  nature  at  least  quasi-judicial.     Certainly  no  other  mode  than  a 
judicial  trial  has  been  provided. 

It  is  argued  that  the  assessment  of  property  for  the  purpose  of 
taking  it,  is  in  its  nature  like  the  assessment  of  its  value  for  the 
purpose  of  taxation.  It  is  said  they  are  both  valuations  of  the 
property  to  be  made  as  the  legislature  may  prescribe,  to  enable 
the  government,  in  the  one  case,  to  take  the  whole  of  it,  and  in 
the  other  to  take  a  part  of  it  for  public  uses,  and  it  is  argued  that 
no  one  bat  Congress  could  prescribe  in  either  case,  that  the  valu- 


520  KOHL  D.  THE  UNITED  STATES. 

adon  slioiild  be  niad^  in  a  judicial  tribunal,  or  in  a  Judicial  pTO- 
ceeding,  ulibough  it  is  admitted  the  legislature  might  authorize 
the  valuation  to  he  thus  made  in  either  case.  If  tbe  supposed 
analogy  be  admitted  it  proves  nothing.  Assessments  for  tax&tion 
are  specially  provided  for,  and  a  mode  is  prescribed.  No  other  is, 
therefore,  admiseible.  But  there  is  no  special  provision  for  ascer- 
taining the  just  compensation  to  ho  made  for  land  taken.  Tbat 
is  left  to  the  ordinary  processes  of  the  law,  and  hence,  as  the  govern- 
ment is  a  suitor  for  the  property,  under  a  claim  of  legal  right  to 
take  it,  there  appears  to  be  no  reason  for  holding  that  the  proper 
circuit  court  has  not  jurisdiction  of  the  suit,  under  the  general  graot 
of  jurisdiction  made  by  the  Act  of  1789. 

The  second  assignment  of  error  is  that  the  Circuit  Court  refused 
the  demand  of  the  defendants  below,  now  plaintiffs  in  error,  for  s 
separate  trial  of  the  value  of  their  estate  in  tbe  property.  Tbey 
were  lessees  of  one  of  the  parcels  sought  to  be  taken,  and  they 
demanded  a  separate  trial  of  the  value  of  their  interest,  but  the 
court  overruled  their  demand  and  required  that  the  jury  should 
appraise  the  value  of  the  lot  or  parcel,  and  that  tbe  lessees  should 
in  the  same  trial  try  the  value  of  their  leasehold  estate  therein.  Id 
directing  the  course  of  the  trial  the  court  required  the  lessor  and 
the  lessees  each  separately  to  state  the  nature  of  their  estates  to 
the  jury,  the  lessor  to  offer  his  testimony  separately,  and  the  lessees 
theirs,  and  then  the  government  to  answer  tbe  testimony  of  ibe 
lessor  and  the  lessees,  and  the  court  instructed  the  jury  to  find  and 
return  separately  the  value  of  the  estates  of  the  lessor  and  the 
lessees.  It  is  of  this  the  lessees  complain.  They  contend  that 
whether  tbe  proceeding  is  to  be  treated  as  founded  on  the  national 
right  of  eminent  domain,  or  on  that  of  the  state  (its  consent  having 
been  given  hy  the  enactment  of  the  state  legislature  of  February 
15th  1873,  TO  Ohio  Laws  36,  sect.  1),  it  was  required  to  conform 
to  tbe  practice  and  proceedings  in  the  courts  of  the  state  in  like 
cases.  This  requirement,  it  is  said,  was  made  hy  the  Act  of 
Congress  of  June  1st  1872  (17  Stats,  at  L.  522).  But  admitting 
that  the  court  was  bound  to  conform  to  the  practice  and  proceedings 
in  the  state  courts  in  like  cases,  we  do  not  perceive  that  any  error 
was  committed.  Under  the  laws  of  Ohio  it  was  regular  to  insiituie 
a  joint  proceeding  against  all  the  owners  of  lots  proposed  to  be 
taken  {Giety  v.  C.  W.  j-  T.  Railroad  Co.,  4  Ohio  St.  308),  boi 
the  8Ui  section  of  the  state  statute  gave  to  "  the  owner  or  owners 
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of  each  separate  parcel"  the  right  to  a  separate,  trial.  In  such  a 
case,  therefore,  a  separate  trial  is  the  mode  of  proceeding  in  the 
state  courts.  The  statute  treats  all  the  owners  of  a  parcel  as  one 
party,  and  gives  to  them  collectively  a  trial  separate  from  the  trial 
of  the  issues  between  the  government  and  the  owners  of  other 
parcels.  It  hath  this  extent,  no  more.  The  court  is  not  required 
to  allow  a  separate  trial  to  each  owner  of  an  estate  or  interest  in 
each  parcel,  and  no  consideration  of  justice  to  those  owners  would 
be  subserved  by  it.  The  Circuit  Court,  therefore,  gave  to  the 
plaintiffs  in  error  all,  if  not  more  than  all,  they  had  a  right  to  ask. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

'  Field,  J;,  dissentftVg.— As^niing  ihiat  the'majority  of  the  court 
are^correct  iti  the  doctrine  aniidunced  in' the  opinion  just  read,  that 
the  right  of  eimrietit  dotnam  wfthiti  the  states,  usitig  those  t^rfns  not 
as  synonymous  witH  the'illtimate  ddminion  or  title  to  property,  but 
asindicatirig  merely  th 6' right  t6  take' private  property  for  public  uses, 
belongs  to  the  federal  government  to  ieiiable  it  to  execute  the  powers 
Conferred  by  the  Constitution  ;  and  tfiat  iiny  other  doctrine  would 
subordinate,  in  important  particulars,  the  national  authority  to  the 
caprice  of  individuals  or  the 'will  of  state  legislatures,  it  appears  to 
toe  that  provision  for  the  exercise  of  the  right  must  first  be  made 
by  legi^ttc^n.  The'federal  courts  have  no  inherent  jurisdiction 
of  a  proceeding  instituted  for  the  condemnation  of  property,  and  I 
donot  find  smy  statute  of  Congress  conferring  upon  them  such  au- 
thority. The  Judiciary  Act  of  1789  only  invests  the  circuit  courts 
of  the  United  States  with  jurisdiction,  concurrent  with  that  of  the 
state  courts,  of  suits  of  a  civil  nature  at  common  law  or  in  equity ; 
and  these  terms  have  reference  to  those  classes  of  cases  which  are 
conducted  by  regular  pleadings  between  parties,  according  to  the 
established  doctrines  prevailing  at  the  time  in  the  jurisprudence  of 
England.  The  proceeding  to  ascertain  the  value  of  property  which 
|the  government  may  deem  necessary  to  the  execution  of  its  powers, 
and  thus  the  compensation  to  be  made  for  its  appropriation,  is  not 
a  suit  at  common  law  or  in  equity,  but  an  inquisition  for  the  ascer- 
tainment of  a  particular  fact  as  preliminary  to  the  taking,  and  all 
that  is  required  is  that  the  proceeding  shall  be  conducted  in  some 
fair  and  just  mode,  to  be  provided  by  law,  either  with  or  without 
the  intervention  of  a  jury,  opportunity  being  afforded  to  parties 

interested  to  present  evidence  as  to  the  value  of  the  property  and 
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Ihe  propfrly,  Mid  if  MlMed  uf  that  Tut,  will  i-cuiiind  the  relator  to  the  cuttody 
o!  ihe  stale  oAc«r. 

A  writ  Tfgalar  on  its  faci  ii  a  justilii'ation  to  the  offircr  to  whom  it  i*  adilreucil 
fgr  CTBiytliing  that  he  m»f  lawfuily  do  andor  such  an  ■ulhnrily,  but  thi>  rule  doci 
Eul  eatend  to  a  Farly  *rho  baa  procured  Ihc  writ  by  fraud. 

This  was  &  vrit  of  haheat  corpuB  addressed  to  the  Filicriff  of 
Shelby  county,  Tennessee,  requiring  liim  to  produce  before  tho 
judge  of  this  district  the  body  of  Waddy  Thompson,  aUegeil  to  bo 
unlawfully  detained  by  the  respondent.  In  obedience  to  the  writ 
the  aherilf  produced  the  petitioner,  and  returned  that  he  bcld  him 
by  virtue  of  ft  cajnaa  issued  upon  indictments  for  larceny  and  horse- 
stealing found  by  the  grand  jury  of  Shelby  county.  This  return 
was  neither  traversed  nor  confessed  and  avoided  as  contemplated 
by  the  Revised  Statutes,  but  the  facts  upon  which  Thompson 
claimed  his  discharge  were  substantially  as  follows : — 

Xbat  MiB.  Francis  Wilkerson,  a  citizen  of  Missouri,  having  a 
claim  to  the  possession  of  certain  goods  and  chattels  unlawfully 
detained  by  certain  parties  in  Memphis,  Tennessee,  and  having 
failed  to  obtain  the  same  upon  repeated  demands,  or  to  receive  any 
satisfactory  accounting  therefor,  on  October  20th  1874,  instituted 
an  action  of  replevin  in  the  Circuit  Court  of  the  United  States 
for  this  district,  intrusting  the  inauguration  and  conduct  of  the 
suit  to  one  Amett,  an  attorney  of  St.  I^ouis,  to  whom  she  gave  a 
power  of  attorney  authorizing  such  suit;  and  to  be  aided,  if 
necessary,  by  the  relator,  who  was  her  son-in-law,  and  who  also 
held  a  general  power  of  attorney  from  her  in  relation  to  her  matters 
of  business  ;  that  Amett  made  the  oath  required  by  statute,  and 
gave  a  bond,  with  Elijah  Smith  and  Benjamin  F.  Carroll  as 
Eureties,  whereupon  process  was  issued  requiring  the  marshal  to 
take  possession  of  the  property  in  question  and  deliver  it  to  the 
plaintiff,  or  her  agent ;  that  the  writ  was  partially  executed  by  the 
marshal  taking  possession  of  a  portion  of  the  goods  and  delivering 
them  to  Arnett.  The  petition  further  set  forth  that  one  Hendrix, 
one  of  the  defendants  in  the  replevin,  made  oath  before  a  clerk  of 
this  court  of  the  insufficiency  of  the  bond,  and  obtained  from  the 
district  judge  an  order  suspending  further  proceedings ;  that  horses 
and  other  property  which  had  been  placed  in  the  possession  of 
Arnett,  were  by  his  direction  placed  on  a  steamboat  for  the  pur- 
pose of  delivering  them  to  his  principal  in  Missouri ;  that  these 
goods  were  landed  on  the  Arkansas  shore,  a  few  miles  above  Meui- 
phis,  when  Hendrix,  acoompanied  by  armed  companions,  procured 
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earn  tug,  boarded  his  boat,  and,  by  iiitioiulation,  induced  Amett 
I  the  relator  to  return  the  property  that  had  been  delivered  to 
ED  by  the  marshal,  under  an  agreement  that  the  title  to  the  same 
aid  be  settled  by  civil  suits  then  pending.  The  goods  ami 
ses  were  accordingly  brought  back  and  delivered  to  the  defend- 
s  in  the  replevin  suit ;  that,  notwithstanding  the  writ  haJ  been 
y  issued  by  the  clerk  of  this  court,  and  executed  by  the  marshal 
his  district,  the  deEendants  in  the  replevin  suit  procured  indii^t- 
ita  against  the  relator,  Arnett,  and  the  sureties  npon  the  bood 
perjury  and  larceny ;  that  these  indictments  were  intended  to 
itrate  and  delay  the  plaintiff  in  the  replevin  suit  in  the  prose- 
ion  of  her  remedy  by  intimidating  relator,  aad  thereby  lo  oust 
Circuit  Court  of  the  United  States  of  its  rightful  jurisdiction 
r  this  suit,  and  to  drive  the  plaintiff  to  a  remedy  in  tho  stutc  court 
TO  by  local  influence  defendants  hoped  to  obtain  an  unfair  ad?BD- 
; ;  that  relator  having  given  bonds  upon  these  indictments,  and 
imed  to  his  home  in  Missouri,  the  firm  of  Hcndrix,  Carter  k  Co., 
!ndunt3  in  the  replevin  suit,  instituted  an  action  against  the  re- 
<r  and  Mrs.  Wilkerson,  for  malicious  prosecution,  in  bringing 
action  of  replevin,  and  that  in  this  suit  tho  property  which 
was  attempting  to  recover  was  attached.  Ho  further  cbargeil 
:  the  criminal  court  had  no  jurisdiction  to  try  him  upon  these 
ctments,  and  that  he  was  unjustly  restrained  of  his  tibertv: 
:  if  guilty  of  any  wrongful  act  whatever  it  was  against  the 
re  and  dignity  of  the  United  States.  He  further  claimed  that 
lad  a  perfect  right  to  do  everything  that  was  done  towards  the 
ing  of  the  property  named  in  the  replevin,  and  was  therefore 
guilty  of  larceny  or  horse- steal  ing,  and  that  tho  United  Stales 
rts  have  exclusive  jurisdiction  over  him  for  the  punishment  of 
offence,  if  any  there  be. 

7.  M.  Brown,  W.  C.  Folkea  and  J.  J.  Du  Bose,  for  the  reUwr. 

'/.  E.  Wright,  attorney-general,  L.  B.  Horrigan  and  L.  B- 
Farland,  for  the  sheriff. 

IROWN,  District  Judge. — It  is  claimed  by  the  relator  that  as 
sheriff  made  no  answer  to  the  facts  set  forth  in  tliis  petition 
'  are  to  be  taken  as  true,  and  that  he  is  therefore  entitled  lo 
discharge.  I  think,  however,  he  misapprehends  the  law  upon 
point.     The  petition  is  simply  the  basis  upon  which  the  writ 
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is  issued.  No  copy  of  it  is  required  to  be  served  upon  the  respond-* 
ent  in  the  writ,  who  is  required  to  make  his  return  to  the  writ 
itself,  and  not  by  way  of  answer  to  the  petition,  which  has  per* 
formed  its  office  as  soon  as  the  fiat  is  signed.  A  return  may  bo 
traversed  or  confessed  and  avoided  by  way  of  affidavit  or  oral 
testimony,  but  I  know  of  no  practice  requiring  an  answer  to  be 
made  to  the  petition  itself.  It  would  have  been  proper  for  the 
relator  to  confess  and  avoid  the  return  by  repeating  in  his  denial 
the  facts  set  up  in  the  petition.  This  is  evidently  contemplated 
by  section  760  hereafter  quoted,  though  I  know  of  no  practice  re- 
quiring it  to  be  done.  The  testimony  was  taken  as  if  the  issue 
had  been  made  upon  the  return,  and  as  no  objection  was  interposed 
to  this  course  until  the  argument  of  the  case,  I  shall  proceed  to 
dispose  of  it  as  if  an  issue  had  been  made  by  the  pleading. 

By  section  753  of  the  Revised  Statutes,  "  the  writ  of  habeas 
corpus  shall  in  no  case  extend  to  a  prisoner  in  jail,  unless  wherd 
he  is  in  custody  *  *  ♦  for  an  act  done  or  omitted,  in  pursuance 
of  a  law'  of  the  United  States,  or  of  an  order,  process  or  decree 
of  a  court  or  judge  thereof.**  Although  the  words  used  are  those 
of  exclusion,  there  is  no  doubt  of  the  power  of  this  court  to  issue 
a  writ  of  habeas  corpus  in  cases  falling  within  the  above  provi- 
sion. 

By  section  754  application  must  be  made  "  by  complainant  in 
writing,  signed  by  the  person  for  whose  relief  it  is  intended,  set- 
ting forth  the  facts  concerning  the  detention  of  the  party  restrained, 
in  whose  custody  he  is  detained,  and  by  virtue  of  what  claim  or 
authority,  if  known.** 

By  section  760  the  petitioner  "  may  deny  any,  of  the  facts  set 
forth  in  the  return,  or  may  allege  any  other  facts  that  may  be 
material  in  the  case.  Said  denials  or  allegations  shall  be  under 
oath." 

By  section  761  the  judge  "  shall  proceed  in  a  summary  way  to 
determine  the  facts  of  the  case  by  hearing  the  testimony  and  argu- 
ment, and  thereupon  to  dispose  of  the  party  as  law  and  justice 
require.** 

The  section  first  above  quoted  is  substantially  a  re-enactment 
of  the  Act  of  1833,  commonly  known  as  the  "  Force  Bill,**  and 
was  adopted  in  view  of  the  nullification  laws  of  South  Carolina, 
by  which  an  attempt  had  been  made  to  punish  officers  of  the 
United   States  for  executing  the  laws  of  Congress  within  that 
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state.  But  it  is  now  settled  that  this  act  gives  relief  to  one  in 
state  custody  not  only  when  he  is  held  under  a  law  of  the  state 
which  seeks  expressly  to  punish  him  for  executing  a  law  or  process 
of  the  United  States^  but  also  when  he  is  in  such  custody  under  a 
general  law  of  the  state,  which  applies  to  all  persons  equally, 
where  it  appears  he  is  justified  for  the  act  done,  because  done  in 
pursuance  of  the  process  of  a  United  States  court  ( United  Statet 
ex  reL  Roberts  v.  Jailer  of  Fayette  County^  2  Abbott  U. 
S.  277).  At  the  same  time  the  power  given  to  the  Federal 
courts  thus  to  arrest  the  arm  of  the  state  authorities,  and  to  dis- 
charge a  person  held  by  them  is  one  of  great  delicacy,  and  should 
only  be  exercised  where  it  clearly  appears  that  justice  demands  it. 
Such  power  has  rarely  been  invoked,  except  under  circumstances 
tending  to  show  strongly  that  the  state  was  about  to  use  its  au- 
thority to  oppress  the  party  imprisoned  in  defiance  of  the  laws  of 
the  general  government.  Nothing  could  render  the  act  more  justly 
odious  than  to  permit  the  writ  of  habeas  corpus  to  be  employed  to 
relieve  a  party  from  the  legal  consequences  of  crime  against  the 
sovereignty  of  a  state. 

If  it  appears,  however,  that  the  relator  was  justified  by  the  pro- 
cess of  this  court  in  doing  what  he  has  done,  the  sections  above 
quoted  authorize  and  require  his  discharge.  The  testimony  taken 
fit  considerable  length  reveals  substantially  the  following  facts : 

The  relator,  who  was  son-in-law  of  Mrs.  Wilkerson,  holding  a 
general  power  of  attorney  from  her,  came  to  Memphis  from  Mis- 
souri, in  the  month  of  October  1874,  accompanied  by  one  Arnett, 
an  attorney-at-law  at  St.  Louis,  for  the  purpose  of  asserting  her 
claim  to  the  property  covered  by  the  writ  of  replevin.  With  the 
view  of  hastening  the  disposition  of  the  case,  it  was  conceded  by 
the  learned  counsel  for  the  state,  that  the  relator,  in  good  faitb, 
supposed  that  Mrs.  Wilkerson  was  entitled  to  the  possession  of 
the  property  covered  by  the  writ.  On  arriving  at  Memphis,  he 
and  Arnett  put  up  at  the  Commercial  Hotel,  where  they  first  met 
Carroll,  who  afterwards  became  one  of  the  sureties  upon  the  replevin 
bond.  ***** 

[Here  the  learned  judge  reviewed  the  testimony  as  to  the  means 
used  in  getting  worthless  securities  on  the  replevin  bond.] 

After  one  or  two  ineffectual  efforts  he  finally  procured  the  ser- 
vices of  an  attorney,  who  drew  an  affidavit  sworn  to  by  Arnett, 
claiming  the  poi*session  of  the  stock  of  liquors,  and  safe  and  con- 
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tents  ia  the  store  of  Hendrix,  Carter  &  Co.,  the  entire  stock  in 
trade  of  a  firm  of  nurserymen,  and  three  horses  belonging  to  parties 
not  connected  in  any  way  with  the  other  defendants,  though  the 
horses  had  been  purchased  of  Ilendrix,  Carter  k  Co.     It  may  also 
be  observed  here  that  Ilendrix,  Carter  &  Co.  were  in  no  way  con- 
nected with  the  owners  of  the  nursery,  and  that  plaintiff  proceeding 
properly  would  have  been  compelled  to  bring  at  least  three,  and 
probably  four  or  five  separate  suits  to  recover  possession  of  these 
distinct  parcels.     Upon  this  afiidavit  a  sweeping  writ  of  replevin 
was  issued  against  defendants,  commanding  the  marshal  to  take 
possession  of  all  the  property  named  in  the  writ,  aod  to  deliver  the 
same  to  the  plaintiff  or  her  agent.    Taking  Arnett  and  his  two  sure- 
ties to  the  clerk's  ofiice,  a  bond  was  signed^'prior  to  the  issuing  of  the 
writ,  by  Arnett,  as  attorney  for  the  plaintiff,  by  ttomer  B.  Carroll, 
signing  his  name  as  Benjamin  F.  Carroll,  and  by  Elijah  Smith, 
whose  true  name,  and,  indeed,  whose  very  existence  is  unknown. 
Each  of  these  sureties  swore  that  he  was  worth  the  sum  of  $80,000 
in  real  estate  in  Shelby  and  Tipton  counties.     This  was  done  in 
the  presence  and  by  direction  of  Thompson,  who  knew  perfectly 
their  utter  insolvency.     Shortly  afterward  Arnett  advised  Carroll 
to  get  out  of  town  as  soon  as  possibly,  which  he  proceeded  to  do  by 
hiring  a  skiff  to  take  him  across  the  river.     To  secure  the  speedy 
service  of  the  T^rit  and  transportation  of  the  property,  relator 
hired  a  steamboat  plying  between  Memphis   and  Mound   City, 
Arkansas,  to  wait  over  her  usual  time  of  departure,  promising  to 
pay  ten  dollars  per  hour  for  her  detention.     Deputies  were  dis- 
patched from  the  marshal's  office  to  different  parts  of  the  city 
where  the  property  covered  by  the  writ  was  lying.     Six  furniture 
wagons  were  sent  to  the  nursery  and  about  a  thousand  pots  of 
flowers,  besides  knives,  forks  and  spoons  and  other  articles  were 
loaded  upon  them  and  hurried  away  to  the  steamer,  w^hich  was 
lying  in  waiting  to  take  them  across  the  river.     Several  horses 
were  seized  by  another  deputy,  who  at  once  drove  them  on  board 
the  steamboat.     Fifty  or  sixty  drays  were  sent  to  the  store  of 
Hendrix,  Carter  &  Co.,  for  the  purpose  of  removing  their  entire 
stock  in  a  similar  way,  and  loading  it  upon  the  boat.    The  relator 
formerly  had  a  desk  in  their  establishment,  knew  the  ofiice  hours 
of  the  partners,  and  instructed  the  marshal  not  to  go  there  until 
the  book-keeper  had  gone  away  and  locked  the  safe,  and  the 
steamer  was  on  the  point  of  departure.      When  the  marshal 
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.announced  his  intention  to  Hendrix  of  seizing  all  the  goods  in  his 
establishment,  Hendrix  asked  for  a  little  time,  went  to  the  clerk's 
office  to  look  at  the  bond,  satisfied  himself  the  sureties  were  insol- 
vent, and  made,  affidavit  of  the  fact,  when  the  district  judge  was 
telegraphed  to  to  stop  proceedings.  The  marshal  refused  to  place 
the  property  on  the  boat,  but  put  custodians  in  chargo  during  the 
night.  His  suspicions. were  excited  none  too  soon.  Great  anxiety 
was  manifested  by  Thompson  to  get  possession  of  this  stock,  but 
finding  himself  foiled  the  boat  was  compelled  to  put  off  without  it 
It  pi:oceeded  to  Mound  City  about  sun-down,  with  Thompson, 
.Arnett  and  Carroll,  who  had  dismissed  his  skiff,  on  board.  After 
arriving  at  Mound  City,  some  of  the  defendants  made  up  a  party, 
hired  a  steam:  tug,  went  in  pursuit,  and  compelled  the  return  of 
thd  property.  Relator  afterwards  i^turned  to  Memphis,  saw  the 
counsel  employed  by  Hendrix,  Carter  &  Co.,  confessed  to  himtthe 
bond  was  bogus  and  fraudulent ;  said  they  had  him  .where  he 
•meant  to  get  thiem,'  and  promised  if  they  would  let  him  out  he 
•would  furnish  information  to  hold  the  clerk  and  marshal.  I  take 
pleasure  in  saying  there  is  not  the  slightest  evidence  to  show  that 
,either  of  these  .officers  or  their  deputies  acted  corruptly  or  in  bad 
faith,  Althpugh.  in- view  ot  the  magnitude  of  the  bond  a  little  more 
ctLxe  in  approving  it  would  have- been  commendable.  The:  writ  of 
replevin  was.  soon  rafter  dismissed,  and  his  claim  to  the  property 
abandoned,      i        .  '   ' 

This  is  but^a  bare  outline  of  the  facts  fully  proved — facts  which 
the  relator  made  but  feeble  attempt  to  deny.  I  am  forced  to  the 
conclusion  that  it  is  a  case  of  gross  and  infamous  fraud  practised 
upon  the  court. 

It  is  claimed  by  the  relator,  however,  that  admitting  this  to  be 
true,  he  is  still  entitled  to  his  discharge,  inafimuch  as  the  writ  of 
replevin  was  valid  upon  its  face.  There  is  no  question  that  a  writ 
valid  upon  its  face  will  protect  the  officer  executing  it,  notwith- 
standing it  may  have  been  irregularly  issued,  or  may  be  voidable 
for -want  of  jurisdiction.  There  is  a  clear  distinction,  however,  be- 
tween the  officer  who  executes  the  writ  and  the  party  who  procures 
•it  to  be  issued;  as  against  the  latter,  it  may  be  shown  to  be  void 
from  facts  not  appearing  upon  its  face.  From  a  multitude  of  cases 
.' drawing  this  distinction,  I  cite  the  following :  '*' 

LavacQoly.  Boughton^  5  Wend.  173;  Lodes  v.  Phelps^Ai  Wend. 
48 ;  Adkins  v.  Brewer,  3  Cow.  206 ;    Whitney  y.  Schenfelt,  1  Den. 
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594  ;  State  v.  Weed,  1  Foat.  262  ;  Rogern  v.  Mulliner,  6  Wend. 
597 ;   Taylor  v.  IrcBk,  7  Cow.  249. 

By  the  Code  of  Tennessee,  before  a  writ  of  replevin  can  be  is- 
sued a  bond  must  be  filed  in  double  the  value  of  the  property  cov- 
ered by  the  writ.  Whether  the  writ  is  totally  void  without  such 
bond  it  is  perhaps  unnecessary  to  consider.  There  is  no  doubt 
that  a  writ  of  attachment  issued  without  such  bond  where  the  sta- 
tute requires  it,  is  wholly  void  (see  Drake  on  Attachments,  &c.),  and 
it  is  presumed  that  the  same  rule  would  be  held  to  apply  to  writs 
of  replevin,  although  in  some  states,  where  a  bond  is  not  required 
before  the  issuing  of  the  writ,  it  is  held  that  the  writ  is  not  thereby 
invalidated,  if  the  bond  is  executed  before  the  property  is  delivered 
to  the  plaintiff.  There  is  a  clear  distinction  between  the  statutes 
which  require  the  bond  to  be  executed  before  the  property  is  de- 
livered over,  and  those  which  require  it  before  the  issuing  of  the 
writ.  In  this  case  no  bond  was  ever  given.  It  is  not  merely  a 
case  of  insufficiency  of  sureties,  which  may  be  renewed  by  order 
of  the  court.  The  relator  procured  the  execution  of  the  bond  by 
sureties,  whom  he  knew  to  be  utterly  irresponsible  and  at  least 
one  of  whom  forged  the  signature  of  a  fictitious  person. 

The  position  assumed  by  relator  is  that  if  the  writ  upon  its  face 
authorized  the  taking,  which  is  the  subject  of  the  larceny  for  which 
he  is  indicted,  he  "  is  entitled  to  his  discharge,  notwithstanding 
the  writ  was  procured  by  perjury,  and  used  for  the  purpose  of 
committing  a  larceny.  Counsel  cannot  have  fully  apprehended  the 
consequences  of  this  doctrine.  May  a  deputy  marshal,  holding 
a  capias  of  this  court,  deliberately  murder  the  party  he  is  seeking 
to  arrest  ?  There  is  no  general  power  in  the  Federal  courts  to 
punish  murder,  and  if  discharged  from  the  custody  of  the  state,  his 
crime  would  go  practically  unpunished.  This  court  I  think  is 
bound  to  inquire  into  the  legality  of  the  use  as  well  as  the  validity 
of  the  process  itself.  This  was  the  view  evidently  taken  by  the 
learned  judge  for  the  District  of  Kentucky  in  the  Roberta  case 
above  cited. 

In  Commonwealth  v.  Low^  Thacher's  Criminal  Cases  477,  it 
was  held  that  if  a  man,  having  a  right  of  action,  makes  use  of  a 
process  which  he  knows  he  has  no  right  to  adopt,  to  get  the  pro- 
perty of  his  debtor,  and  with  intent  to  defraud  him,  it  is  larceny. 

It  is  well  settled  that  a  combination  of  two  or  more  to  accom- 
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plish  a  lawful  purpose  bj  unlawful  means  is  indictable  as  a  con- 
spiracy. Says  Lord  Hale  (P.  C.  507) :  "  A.  hath  the  mind  to  get 
the  goods  of  B.  into  his  possession,  privately  delivers  an  ejectment, 
and  obtains  judgment  against  a  casual  ejector,  and  thereby  gets 
possession  and  takes  the  goods ;  if  it  were  animo  furandi,  it  is  lar- 
ceny." So  Lord  Coke  (3  Inst.  108) :  "  If  a  man  seeing  the  horse 
of  B.  in  his  pasture,  and  having  a  mind  to  steal  him,  cometh  to  the 
sheriff,  and  pretending  the  horse  to  be  his,  obtaineth  the  horse  to 
be  delivered  to  him  by  replevin,  yet  this  is  a  felonious  and  fraudu- 
lent taking." 

I  have  not  lost  sight  of  the  concession  in  this  case  that  relator 
supposed  that  he  was  entitled  to  the  possession  of  this  property. 
The  question  here  is  not  whether  he  was  entitled  to  the  pos- 
session of  this  property ;  nor  whether  he  was  guilty  of  larceny 
in  obtaining  possession ;  not  even  whether  he  was  entitled  to 
possession,  but  whether  he  was  justified  by  his  writ  in  obtaining 
this  possession.  Now,  nothing  is  better  settled  in  the  law  of  tres- 
pass than  that  an  officer  entitled  to  levy  upon  property  becomes  a 
trespasser  ab  initio  by  an  abuse  of  the  process.  I  am  satisfied  in 
this  case  that  the  relator  commenced  this  suit  not  for  the  purpose 
of  asserting  a  bond  fide  claim  to  the  property,  but  of  spiriting  it 
away  under  the  forms  of  law,  and  disposing  of  it  before  proceeding? 
could  be  taken  for  its  reclamation.  It  would  be  a  strange  inter- 
pretation of  the  law,  if,  after  having  been  guilty  of  forgery,  fraud 
and  subornation  of  peifjury  in  procuring  the  process  of  this  court, 
lie  could  still  claim  to  be  protected  by  it  in  carrying  out  his  schemes. 
I  hold,  then,  that,  although  the  marshal  was  protected  by  this  writ 
in  what  he  did  in  execution  thereof,  yet  as  to  the  relator  in  this 
case,  it  was  fraudulent  and  void,  and  that  so  far  from  being  entitled 
to  protection  by  this  court,  his  case  should  be  laid  before  the  next 
grand  jury  of  this  district,  for  such  action  as  it  may  see  fit  to  take, 
and  the  district  attorney  is  directed  to  see  that  this  is  done.  Pro- 
vided, however,  that  no  action  be  taken  on  any  indictment  until  be 
shall  have  been  discharged  by  a  state  court. 

It  results  that  the  prisoner  must  be  remanded  to  the  custody  of 
the  sheriff  of  Shelby  county. 
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Supreme  Court  of  Michigan, 
WILLIAM  WEAVER  v.  THE  PEOPLE. 

A  judge  has  power  to  suspend  sentence,  where  the  circamstances,  in  his  opin- 
ion, render  the  offence  triflinri^  and  the  law  has  imposed  no  minimum  punishment 
for  It. 

In  general,  where  a  sentence  has  been  omitted  by  the  judge  who  tried  the  case, 
another  judge  may  impose  the  proper  sentence  at  a  subsequent  time. 

But  where  sentence  has  been  suspended  by  a  judge  under  circumstances  that  in- 
dicate his  opinion  that  no  punishment  should  be  inflicted,  as,  e.  7.,  where  he  has 
discharged  the  prisoner  on  his  own  recognisance  in  a  nominal  amount,  a  subse- 
quent sentence  by  a  different  judge  is  erroneous  and  will  be  reversed. 

Error  to  Van  Buren  Circuit. 

Weaver,  on  the  8th  day  of  July  1874,  pleaded  guilty  to  a 
charge  of  malicious  injury  to  a  dwelling.  The  case  was  pending 
in  the  Circuit  Court  for  the  county  of  Van  Buren,  and  the  plea 
^vas  put  in  before  Hon.  J.  W.  Stone,  Circuit  Judge.  On  the  same 
(lay  Judge  Stone  suspended  sentence  until  the  first  day  of  the  next 
term,  which  was  the  first  Monday  of  October  1874,  the  respondent 
being  allowed  to  give  his  own  recognisance  to  appear  at  that  day, 
in  the  sum  of  one  hundred  dollars.  The  sentence  was  not  further 
suspended,  nor  the  recognisance  forfeited,  and  the  defendant  was 
not  called  up  for  sentence  at  the  return  term,  but  continued  at 
liberty.  On  the  25th  day  of  October  1875,  Judge  Tennant,  a  judge 
of  another  circuit  sitting  temporarily,  sentenced  Weaver  to  two 
years  and  six  months  imprisonment  in  the  state  prison.  On  this 
error  is  brought. 

W,  Seott  Beebe,  for  plaintiff  in  error. 

Andreio  J.  Smithy  Attorney-General,  for  the  People. 

The  opinion  of  the  court  was  delivered  by 

Campbell,  J. — It  is  not  necessary  in  this  case  to  discuss  the 
power  of  a  different  judge  to  give  sentence  where  it  has  been 
omitted,  and  where  it  does  not  appear  that  such  omission  was 
designed  to  interfere  with  punishment.  There  has  been  some 
dispute  as  to  the  best  course  to  pursue  under  such  circumstances. 
I^rd  Hale,  not  considering  the  abstract  question,  said  it  was  not 
bis  custom  to  give  such  sentences  in  cases  of  felony.  But  gen- 
erally the  question  seems  to  become  important  in  view  of  some 
action  or  expression  of  the  trial  judge  indicating  his  sentiments. 
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It  is  said  with  much  force  that  inasmuch  as  there  can  be  no  sen- 
tence without  the  joint  belief  of  the  jury  in  the  prisoner's  guilt, 
and  of  the  judge  in  the  deserts  of  the  oflfender,  where  he  has  any 
discretion  to  exercise,  the  views  of  the  judge  are  to  be  respected. 

In  the  present  case  there  was  no  fixed  penalty.  It  might  be 
imprisonment  in  the  state  prison,  or  it  might  be  a  short  imprison- 
ment in  the  county  jail,  or  a  fine  not  exceeding  five  hundred 
dollars,  but  with  no  minimum  amount  required  to  be  imposed. 
In  other  words,  it  was  recognised  by  the  legislature  that  such 
offences  might  be  of  trifling  enormity,  and  not  worthy  of  serious 
notice. 

Sentences  may  be  suspended  for  various  purposes.  It  maj  be 
for  the  purpose  of  allowing  steps  to  be  taken  for  a  new  trial  or 
other  relief,  or  it  may  be  with  a  view  of  letting  the  offender  go 
without  punishment.  The  release  of  a  defendant  on  his  own  re- 
cognisance and  without  sureties,  in  a  merely  nominal  amount, 
signifies  usually  the  latter  purpose.  It  at  least  is  a  plain  asser- 
tion of  the  judge  that  he  did  not  regard  the  offence  as  one  that 
should  receive  a  serious  punishment.  The  failure  to  take  step^ 
during  the  October  Term  of  1874,  was  a  practical  abandonment 
of  the  prosecution,  arid  corroborates  the  opinion  that  such  mus^t 
have  been  understood  as  the  object  of  the  suspension,  and  as  the 
record  stands  it  is  fairly  to  be  inferred  it  was  intentional.  To 
sentence  a  prisoner  to  the  penitentiary  under  such  circumstances, 
and  when  the  trial  judge  has  distinctly  said  he  ought  not  to  be  so 
sentenced,  is  not  supplying  his  omissions,  but  is  overruling  his  deci- 
sion. This  we  think  is  not  admissible,  and  the  sentence  was  unau- 
thorized, and  the  judgment  must  be  reversed,  and  the  prisoner  dis- 
charged. 


Court  of  Appeah  of  Neto  YorTc, 

WILLIAM    LEETCII,   Respondent,  ».  ATLANTIC   MUTUAL  LNSUR 

ANCE  CO.,  Appellant. 

In  all  contracts  of  marine  insurance  there  are  certain  implied  conditions  ww^ 
arc  of  the  same  force  as  if  written  in  the  policy,  and  are  distinguishable  from 
mere  representations. 

Among  these  conditions,  in  case  of  an  insurance  on  cargo,  is  that  it  »w 
stowed  in  a  safe  and  proper  manner  and  in  the  usual  and  customary  place  for 
carriage  of  goods  of  the  kind  insured.  Any  breach  of  this  condition  hy  ^l*'^" 
risk  IS  yaried  and  the  perils  increased  avoids  the  policy. 

V 
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The  testimony  of  experts  and  particularly  of  underwriters  is  always  admissible 
npon  the  question  of  the  materiality  of  circumstances  affecting  the  risk. 

Gold  being  stowed  in  the  rear  of  the  vessel  under  the  cargo,  and  the  testimony 
being  clear  that  that  was  not  the  customary  place  and  was  a  place  of  greater  haz- 
ard than  the  cabin,  where  coin  is  usually  stowed,  the  judge  should  have  directed 
the  jury,  as  a  matter  of  law,  that  that  was  a  material  variation  of  the  risk. 

This  was  an  action  on  a  policy  of  marine  insurance.  The  ma- 
terial facts  were  that  gold  was  shipped  at  Laguna,  consigned  to 
New  York,  and  was,  at  the  time  of  lading,  placed  in  the  rear  of  the 
vessel,  outside  the  cabin  and  under  the  ballast.  At  Minatitlan  a 
cargo  of  mahogany  w^as  taken  on  board  and  filled  the  hold,  thereby 
rendering  the  gold  inaccessible.  The  vessel  met  with  disaster  and 
was  abandoned  at  sea.  The  gold  could  not  be  reached  and  was 
not  saved.  Subsequently  the  vessel  was  found  and  towed  into 
port,  but  on  unloading  no  gold  was  found. 

Samuel  Hand  and  Wm,  (?.  Choate,  for  appellant. 

TT.  J.  A.  Fuller  and  JE,  L.  Fannher,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Allen,  J. — The  question  of  most  prominence,  as  it  is  the  most 
important  in  this  case,  is  as  to  the  validity  of  the  policy  upon  the 
gold,  and  the  rulings  of  the  learned  judge  at  the  trial  in  respect 
to  it.  There  is  no  conflict  of  evidence  or  substantial  dispute  as  to 
the  facts  upon  which  its  validity  is  challenged  by  the  defendant. 
The  claim  is  that  the  specie  was  not  stowed  on  board  the  vessel 
in  the  usual  and  customary  place  for  the  carriage  of  freight  of  that 
description,  but  that  it  was  placed  in  an  unusual  part  of  the  vessel, 
by  which  the  peril  was  greatly  increased  and  the  risk  essentially 
varied  from  that  assumed  by  the  underwriter.  The  evidence  of 
the  shipmasters,  given  upon  the  trial,  was  uniform,  that  the  usual 
place  for  the  carriage  of  coin  or  specie  of  any  kind  was  either  iu 
some  proper  place  in  the  cabin  or  in  that  part  of  the  run  of  the 
vessel  immediately  under  the  cabin,  and  accessible  from  it  by  an 
opening  in  the  floor  with  a  trap  properly  fitted,  so  that  it  might 
be  at  all  times  under  the  immediate  watch  and  care  of  the  captain, 
and  only  accessible  from  the  cabin.  The  masters  of  vessels,  who 
were  examined  as  witnesses  upon  this  subject,  had  been  engaged 
in  trade  to  Mexican  and  South  American  ports,  as  well  as  to  other 
ports  and  places,  and  all  agreed  that  the  usual  and  proper  place 
for  the  safe-keeping  of  coin,  carried  as  freight,  was  either  in  or 
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under  the  cabin,  as  stated.  It  was  proved  by  one  or  more  of  the 
witnesses,  and  not  disputed,  tbat  the  only  exception  to  this  usage 
was  when  specie  was  taken  out  of  the  country  clandestinely,  in 
violation  of  the  revenue  laws,  and  to  evade  the  payment  of  export 
duties,  when  it  was  sometimes  concealed  among  the  cargo  or  in 
other  parts  of  the  vessel,  but  never  under  the  cargo.  In  such  case, 
as  soon  as  the  vessel  was  at  sea  and  the  pilot  had  left  the  ship,  the 
coin  was  invariably  taken  from  its  temporary  place  of  concealment 
and  deposited  in  the  usual  place.  The  same  witnesses,  and  the 
only  witnesses  upon  the  subjectwho  were  experienced  as  jiavigators 
and  masters  of  vessels,  agreed  that  a  deposit  of  coin  under  the 
ballast  or  under  the  cargo  was  unusual  and  increased  the  hazards 
and  risk  of  loss  to  which  it  was  exposed.  In  case  of  disaster,  it 
was  less  accessible  and  could  not  be  saved  in  whole  or  in  part,  as 
it  might  under  ordinary  circumstances  and  as  usually  stowed. 
This  fact  is  so  palpable,  upon  a  mere  statement  of  the  different 
modes  and  places  of  stowage,  that  it  needed  not  to  be  proved  bj 
experts.  It  was  not  denied  that  while  under  the  freight,  especially 
such  as  that  laden  on  board  the  vessel  in  this  instance,  it  was  safer 
from  barratry  or  theft  than  when  stowed  in  the  usual  place ;  but 
even  in  such  case,  the  risk  of  theft  was  greater  when  the  vessel 
was  unladen,  and  during  that  process,  from  its  liability  to  be  taken 
by  stevedores  and  others  who  would  have  access  to  it.  The  claim 
of  the  plaintiff  is  that  the  gold  was  lost,  not  from  the  perils  said  to 
be  diminished  by  the  stowage  resorted  to,  but  by  that  which  vas 
confessedly  increased.  The  gold,  in  the  present  instance,  was 
suffered  to  remain  under  the  ballast  from  the  time  it  was  placed 
there  at  Laguna,  until  the  vessel  sailed,  and  during  the  voyage 
from  that  port  to  Minatitlan,  and  until  the  cargo  of  mahogany  was 
laden  on  board  at  the  latter  port.  During  all  that  time  it  is  self- 
evident  that  it  was  exposed  to  equal  if  not  greater  peril  from  bar- 
ratry and  theft  than  if  stowed  in  the  usual  place.  There  is  no 
evidence,  except  that  of  the  plaintiff,  that  the  gold  was  seen  on 
board  the  vessel  after  it  was  first  laden  at  Laguna.  Whether  there 
was  any  necessity  for  the  stowage  of  the  gold  •  in  the  hold  of  the 
vessel,  outside  of  the  cabin,  while  the  vessel  remained  upon  the 
coast  and  at  the  ports  of  Laguna  and  Minatitlan,  which  would 
justify  a  deviation  from  the  usual  course  of  lading,  and  of  which 
the  underwriters  might  be  presumed  or  were  bound  to  have  known, 
and  thereby  to  have  assumed  the  varied  risk,  cannot  be  determined 
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upon  the  present  record.  These  questions  were  not  tried  or  decided 
b^  the  trial  court.  The  facts  proved  by  these  witnesses,  and  which 
are  not  controverted  hj  anj  witness  upon  the  trial,  clearly  and 
coDclnsivelj  establish  that  the  actual  risk  upon  the  gold  was  not 
the  same  as  it  would  have  been  if  stowed  in  the  usual  place,  and 
that  the  risk  of  loss  in  case  of  disaster  at  sea,  the  peril  by  which 
it  is  claimed  the  gold  was  lost,  was  increased. 

In  addition  to  this  evidence,  several  underwriters  were  called  as 
eiperts,  and  they  were  unanimous  in  the  opinion  that  the  carriage 
of  specie  under  the  ballast  and  cargo  did  increase  the  risk,  and 
that  the  fact  that  it  was  so  carried  was  material  to  be  known  by 
an  underwriter,  and  would  affect  his  Judgment  as  to  accepting  tho 
risk  ;  and,  if  accepted,  the  rate  of  premium.  But  a  single  under- 
writer was  called  by  the  plaintiff,  and  his  evidence  did  not  detract 
from  the  force  of  or  conflict  with  that  given  in  behalf  of  iho  de- 
fendant. He  testified  that  a  stowage  under  the  cargo  would  (in 
bis  own  language)  "  of  course,"  in  some  respects,  increase  the  risk 
eo  far  as  the  perils  of  the  sea  were  concerned,  and  only  diminish 
it  as  against  barratry  or  theft  on  the  part  of  the  mariners.  He 
also  stated  that  when  so  stowed  the  risk  would  be  different  in 
character  and  different  in  kind  from  what  it  would  be  if  the  gold 
were  stowed  in  the  cabin  or  in  the  run  immediately  under  the 
cabin. 

The  plaintiff,  himself  a  witness  upon  the  trial,  stated  that  he  had 
frequently  shipped  specie  and  carried  it  under  the  cargo  and  the 
timbers,  in  oat  sacks,  in  the  cook's  coppers,  and  almost  everywhere 
in  the  vessel  where  he  deemed  it  most  prudent,  but  he  did  not  state 
under  what  circumstances  he  had  so  carried  it,  or  that  it  was  usual 
Bo  to  do,  or  that  when  so  carried  it  was  insured.  Under  objection 
that  he  had  not  shown  himself  competent  to  testify  as  an  expert, 
he  was  permitted  to  testify  thut  in  his  opinion  the  risk  would  not 
be  any  greater  for  the  safety  of  the  specie  whether  stowed  under 
the  cargo  or  in  any  other  place  on  the  vessel,  and  that  it  would  be 
safer  under  the  cargo  against  barratry  and  theft.  His  testimony  was 
not  in  conflict  with,  but  rather  in  corroboration  of,  the  testimony 
of  the  other  witnesses,  except  in  the  statement  that  the  gold  was 
equally  safe  in  any  part  of  the  vessel.  It  is  well  settled  that 
the  testimony  of  experts,  and  especially  of  underwriters,  as  such, 
is  admissible  upon  the  question  of  materiality  of  circumstances  af- 
fecting the  risk :  McLanahan  v.  The  Universal  Ins.  Co.,  1  Peters 
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170 ;  3  Kent's  Com.  284.  When  evidence  of  this  character  is 
necessary  for  the  reason  that  the  fact  is  not  sufficiently  obvious  to 
enable  the  court  to  decide  it  without  aid,  the  testimony  is  to  be 
treated  as  testimony  of  credible  witnesses  upon  any  other  fact; 
and  if  there  is  no  conflict,  the  fact  of  materiality  or  immateriality 
must  be  held  as  all  the  witnesses  testify.  If  there  is  a  difference  of  ' 
opinion,  it  then  becomes  a  question  of  fact  for  the  jury.  In  every 
contract  of  marine  insurance  there  are  certain  implied  stipulations 
and  conditions  which  are  of  the  same  obligatory  force  as  between  the 
parties  as  if  expressed  in  the  policy,  and  make  a  part  of  the  con- 
tract, and  are  distinguishable  from  mere  representations :  AmooM 
on  Ins.,  4th  ed.,  589.  Among  the  conditions  in  case  of  an  insurance 
upon  cargo  implied  by  law,  is  that  it  shall  be  stowed  in  a  safe  and 
proper  manner,  and  in  the  usual  and  customary  place  for  the  car- 
riage of  goods  of  the  description  insured,  and  any  breach  of  thia 
warranty  by  which  the  risk  is  varied  and  the  perils  insured  against 
increased,  vitiates  the  policy.  A  policy  upon  merchandise  is  viti- 
ated by  a  breach  of  the  implied  warranty  that  the  conveying  ship 
is  seaworthy,  although  the  shipper  of  the  goods  is  innocent  and  has 
no  interest  in  the  ship :  Amould  on  Ins.  591.  The  insurers,  as- 
suming risks  which  the  insured  is  unwilling  to  bear,  can  only  be  held 
to  those  risks  which  they  have  voluntarily  and  knowingly  under- 
taken, and  the  insured  has  no  right  to  substitute  any  others  in  the 
place  of  those  assumed :  2  Pars,  on  Ins.  2 ;  Hartley  v.  Buggin, 
3  Doug.  39 ;  Mart/land  Ins,  Co.  v.  Le  Roy^  7  Cranch  26.  In 
Blackettw,  The  Royal  Ex.  Assurance  Co,^  2  C.  &  J.  244,  Lord 
Lyndhurst,  C.  B.,  says  :  ''  On  an  insurance  upon  goods,  the  un- 
derwriter is  entitled,  in  general,  to  expect  that  they  shall  be  car- 
ried in  that  part  of  the  ship  usually  appropriated  to  the  stowage  of 
goods,  not  in  a  more  dangerous  part,'*  and  adds  :  "  If  he  were  to 
be  made  answerable  for  extraordinary  peril,  he  would  be  answera- 
ble for  a  peril  he  had  not  contemplated,  and  for  which  he  had  not 
received  an  adequate  compensation."  To  this  principle  maybe 
traced  the  rule  which  excludes  deck  cargoes  from  the  protection  of 
an  ordinary  policy  of  insurance:  1  Pars,  on  Marine  Ins.  5l*9.  In 
Brooks  y.  The  Oriental  Ins.  Co,^  7  Pick.  259,  the  underwriter  was 
held  not  to  be  liable  upon  a  valued  policy  upon  a  ship  for  a  bair- 
ser  lost  overboard,  which  was  stowed  in  the  boat  on  deck  instead 
of  having  been  stowed  in  the  hold  with  the  cables  on  the  passage, 
the  court  saying  that  it  was  a  matter  of  common  information  that    . 


LEETCH  r.  ATLANTIC  MUTUAL  INS.  CO. 


537 


it  should  have  been  stowed  in  the  hold.  Here  wo  have  the  uncon- 
tradicted evidence  of  an  established  usage  as  to  the  proper  place 
for  the  stowage  of  gold  and  the  patent  and  obvious  fact  that  the 
usual  place  is  the  safer  place  for  carrying  it.  It  is  only  where 
there  is  a  doubt  as  to  the  materiality  of  a  representation  or  of  any 
deviation  or  change  of  risk,  that  it  falls  exclusively  within  the 
province  of  a  jury.  A  nonsuit  was  sustained  by  the  court  in  hanCy 
in  the  Taunton  Copper  Co.  v.  The  Merchant b  Ins.  Co,,  22  Pick. 
108,  upon  the  ground  that  the  merchandise,  which  was  copper  in 
pigs,  had  been  stowed  upon  deck  instead  of  being  put  under  deck, 
and  this,  notwithstanding  a  general  usage  for  forty  years  to  carry 
goods  not  liable  to  be  injured  by  dampness  on  deck,  was  proved. 
The  court  were  of  the  opinion  that  the  usage  stopped  in  limine, 
and  that  the  insured  should  have  proved,  in  addition,  that  it  was 
usual  for  underwriters  to  pay  for  goods  when  carried  on  deck. 
The  plaintifTs  claim  and  proof  in  this  case  is  equally  defective. 
There  is  no  pretence  that  any  underwriter  has  ever  paid  for  coin 
lost  when  stowed  in  this  way,  and  insured  by  a  policy  in  the  ordi- 
nary form.  The  question  in  Rickards  v.  Murdoch,  10  B.  &  C. 
527,  was  as  to  the  materiality  of  a  direction  from  the  insured  to 
the  broker,  to  wait  thirty  days  after  the  receipt  of  the  letter  giving 
the  directions  before  effecting  the  insurance.  It  was  held  that 
evidence  of  the  underwriter's  opinion  was  properly  received,  and 
that  even  without  it  the  jury  would  have  been  bound  to  find  that 
that  part  of  the  letter  not  communicated  to  the  underwriters  was 
material,  and  that  consequently  the  policy  was  void.  Da  Costa  v. 
Edmonds,  4  Camp.  143,  was  an  action  upon  a  policy  of  insurance 
on  forty  carboys  of  vitriol,  and  the  plaintiff  had  a  verdict  upon 
proof  of  usage  to  carry  yitriol  on  the  deck,  of  which  usage  the 
underwriters  were  bound  to  take  notice.  Lord  Ellenborough 
instructed  the  jury  that  the  underwriters  were  not  liable  if  the 
goods  were  carried  on  deck  without  such  usage,  or  if  they  were  not 
stowed  there  in  a  skilful  and  proper  manner.  The  only  questions 
left  to  the  jury  were  as  to  the  usage,  and  whether,  if  the  usage 
was  established,  the  carboys  were  properly  stowed.  The  question 
of  materiality  was  not  submitted.  See  also.  Merchants'  Ins,  Co. 
V.  Alger,  32  Penna.  St.  330 ;  Marshall  on  Ins.  348,  349 ;  Millward 
wHibbard,  3  A.  &  E.  (N.  S.  Q.  B.)  120;  The  Delaware,  14 
Wall.  579.  The  Commission  of  Appeals  in  Appleby  v.  The  Astor 
Fire  Ins   Co.,  54  N.  Y.  253,  reversed  a  judgment  in  an  action 
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upon  a  policy  of  fire  insurance,  for  error  of  the  judge  at  circuit,  in 
refusing  to  direct  a  verdict  for  defendant  upon  the  ground  that 
the  risk  had  been  materially  varied  and  increased  by  the  intro- 
duction into  the  building  of  the  business  of  finishing  chairs 
which  had  been  manufactured  in  the  rough  elsewhere.  The 
court  held  that  it  was  not  a  case  to  be  sent  to  a  jury,  but 
that  the  defendant  was  clearly  entitled  to  a  verdict  and  judgment. 
Upon  a  reconsideration*  of  the  case  upon  a  motion  for  a  re-argu- 
ment, the  court  say :  "  As  an  ordinary  rule  it  may  be  safely  assumed 
that  upon  an  undisputed  state  of  facts,  the  court  in  which  an  action 
is  pending  may  render  the  judgment  which  the  law  requires,  without 
the  aid  or  advice  of  a  jury,  and  that  such  action  by  the  court  does 
not  violate  any  of  the  maxims  of  the  law."  The  fact  being  undis- 
puted that  the  gold  for  which  this  action  was  brought  was  not 
stowed  in  the  usual  place,  but  in  another  part  of  the  vessel,  where  it 
was  exposed  to  a  different  risk  (and  to  increased  hazard,  save  only 
against  barratry  and  theft)  from  that  to  which  it  would  have  been 
exposed  had  it  been  stowed  where  the  defendant  had  a  right  to 
assume  it  would  be  stowed,  it  follows,  as  a  very  plain  proposition, 
that  the  stowage  under  the  ballast  and  cargo  was  a  fact  material 
to  the  risk,  and  the  judge  should  have  so  charged  the  jury  as 
requested.  The  judge  should  also  have  charged,  as  he  was  requested 
to  do,  almost  in  the  very  language  and  according  to  the  evidence 
of  the  only  underwriter  examined  as  an  expert  in  behalf  of  the 
plaintiff,  that  the  risks  to  which  the  gold  was  exposed  in  this  un- 
usual place,  were  different  in  kind  or  degree  from  those  to  which  it 
would  have  been  exposed  if  stowed  in  the  usual  place  for  the  stowage 
of  specie.  If  these  questions  depend  upon  the  testimony  of  witnesses 
the  evidence  was  conclusive,  and  a  verdict  in  disregard  of  it  should 
have  been  set  aside,  and  the  defendant  was  therefore  entitled  to  a 
direction  for  a  verdict  in  accordance  with  it.  If  the  questions  were 
for  the  court  and  jury,  irrespective  of  the  testimony  of  experts,  as 
to  the  materiality  of  the  change  of  place  for  the  stowage,  then,  as 
a  matter  of  law,  the  defendant  was  entitled  to  a  verdict  upon  this 
policy  upon  the  evidence  and  upon  the  direction  of  the  judge  and 
the  finding  of  the  jury,  that  the  stowage  of  specie  under  the  ballast 
and  cargo  was  stowage  in  an  unusual  manner  and  place,  and  that 
the  fact  of  such  stowage  was  concealed  from  the  defendant.  There 
was  no  room  or  place  for  holding,  either  by  the  court  or  jury,  that 
such  unusual  stowage  was  a  fact  not  material  to  the  risk.    Its  ma- 
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terialitj  is  too  obvious  to  be  submitted  to  a  jury,  and  it  was  error 
to  permit  a  verdict  to  pass  for  the  plaintiff  upon  the  ground  of  the 
immateriality  of  this  fact  under  the  circumstances  of  this  case. 
The  risk  was  not  the  risk  assumed  by  the  defendant,  and  tho 
policy  never  attached.  It  is  sufficient  that  the  risk  resulting  in 
los3  was  not  the  same  as  that  assumed  by  the  defendant.  The  un- 
derwriter had  the  right  to  elect  whether  he  would  assume  the 
actual  risk  and  to  fix  the  premium,  but  it  was  also  an  increased 
risk.  If  the  facts  can  be  varied  upon  a  retrial,  the  plaintiff  may, 
upon  some  ground  other  than  that  already  considered,  recover ; 
but,  upon  the  exceptions  taken  at  the  trial,  defendant,  upon  this 
branch  of  the  case,  is  entitled  to  a  reversal  of  tho  judgment. 

These  views  render  it  unnecessary  to  consider  many  of  the  ex- 
ceptions taken  by  the  defendants  upon  the  trial,  some  of  which  pre- 
sent questions  of  interest,  but  as  they  mostly  relate  to  the  shipment 
of  gold,  they  become  unimportant  if  the  gold  was  not  covered  by 
the  policy.  Among  the  questions  thus  eliminated  from  the  case  as 
presented,  is  the  alleged  illicit  character  of  the  voyage,  and  its 
effect  upon  the  contract.  Many  of  the  questions  of  evidence  are 
also  unimportant  by  reason  of  the  effect  given  by  us  to  the  undis- 
puted evidence  and  the  clear  change  in  the  risk  by  the  irregular 
stowage  of  the  gold.  Whether  the  policies  were  procured  by  false 
representations  in  respect  to  the  character,  credit,  position  and  his- 
tory of  the  plaintiff,  was  properly  submitted  to  the  jury.  The  evi- 
dence that  the  policies  were  issued  in  reliance  upon  such  represent- 
ations, was  not  so  clear  and  conclusive  as  to  authorize  a  withdrawal 
of  the  question  from  the  jury.  The  testimony  of  the  vice-presi- 
dent of  the  defendant  is  explicit  that  he  should  have  declined  the 
risk  upon  the  gold  had  he  supposed  that  it  was  to  be  stowed  under 
the  ballast  or  the  cargo,  but  when  he  comes  to  speak  upon  the 
effect  and  influence  of  the  representations  in  respect  to  the  plain- 
tiff, he  is  not  as  explicit,  but  says  he  should  have  depended  a  good 
deal  upon  the  standing  of  the  house  offering  the  risks,  and  leaves 
it  somewhat  in  doubt  as  to  the  extent  his  action  was  influenced,  in 
taking  the  risks,  by  the  statements  made  to  him  in  respect  to  the 
personal  character  and  standing  of  the  plaintiff.  Again,  there 
was  evidence  touching  the  actuul  character,  history  and  standing 
of  the  plaintiff,  and  the  truth  of  the  statements  made  to  the  defend- 
ant, which  made  it  eminently  proper  that  the  whole  question  upon 
this  branch  of  the  defence  should  be  submitted  to  the  jury. 
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Several  exceptions  were  taken  to  the  exclusion  and  admission 
of  evidence  upon  minor  points,  which,  as  they  may  not  be  repeated 
upon  another  trial,  we  do  not  deem  it  important  to  consider.  Ex- 
ceptions were  also  taken  to  several  of  the  refusals  of  request  by 
the  defendant  to  charge  the  jury,  none  of  which  we  deem  it  impor- 
tant to  refer  to. 

For  the  errors  suggested,  and  without  considering  the  other 
questions  which  will  not  necessarily  arise  upon  another  trial,  the 
judgment  must  bo  reversed,  and  a  new  trial  granted,  costs  to 
abide  the  event. 


Supreme  Judicial  Court  of  New  Sampshire. 

CHANDLER  v.  COE. 

In  accordance  with  tho  provisions  of  the  Revised  Statutes  of  the  United  States, 
enacted  June  22d  1874,  and  the  subsequent  Act  of  Congress  of  March  3d  1875,  a 
cause  will  not  be  removed  from  a  state  court  to  the  Circuit  Court  of  the  United 
States,  unless  the  petition  for  such  removal  bo  filed  in  the  state  court  before  or  at 
the  term  at  whicti  said  cause  could  first  bo  tried,  and  before  the  first  trial  thereof. 

Such  petition  will  not,  therefore,  bo  entertained,  when  filed  in  the  state  coart 
after  a  verdict  in  the  cause  has  been  rendered,  notwithstanding  the  verdict  niaj 
have  been  set  aside  for  error  and  a  new  trial  ordered. 

The  plaintiff  was  a  citizen  of  New  llampshirc.  The  defendants 
were  citizens  of  Maine.  The  defendant,  S.  B.  Bearcc,  is  now  dead, 
and  his  death  has  been  suggested  on  the  record.  The  cause  was 
tried  by  jury  at  the  November  Term  1873  of  the  Supreme  Judicial 
Court,  resulting  in  a  verdict  for  the  plaintiff.  That  verdict  was  set 
aside  by  the  whole  court  at  the  June  Term  1874,  and  a  new  trial 
granted.  At  the  November  Term  of  the  Circuit  Court  1874,  upon 
petition  of  the  defendant,  an  order  was  entered  on  the  docket  for 
the  removal  of  the  cause  to  the  federal  court,  an  affidavit  and 
bond  being  filed  in  accordance  with  the  Act  of  Congress  of  186i. 
At  the  present  term  the  cause  stood  upon  the  printed  docket,  and, 
although  copies  in  due  form  had  been  made  out  by  the  clerk  at  the 
request  of  the  defendants,  to  be  entered  in  the  United  States  Cir- 
cuit Court,  the  cause  had  not  been  actually  entered  there,  the 
copies  had  not  been  taken  from  the  manual  custody  of  the  clerk, 
and  no  term  of  said  United  States  Circuit  Court  had  intervened. 

The  plaintiff  moved  that  the  order  of  removal,  made  at  the  la*^ 
November  Term,  be  rescinded.  This  motion  was  granted  by  the 
court,  and  the  defendants  excepted.    All  questions  of  law  and  di£- 
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cretion  arising  upon  the  foregoing  statement  were  transferred  by 
Ladd,  J. 

Ray  ^  Drew  and  Oeo,  A,  Bingham^  for  the  plaintiff. 
Fletcher  ^  Heywood  and  Burns  ^  Jleywood,  for  the  defendants. 

Foster,  C.  J.,  C.  C.  ^ — The  defendant  filed  his  petition  for  the 
removal  of  this  cause  into  the  United  States  court  at  the  Novem- 
ber Term  of  our  Circuit  Court  1874.  His  rights  in  respect  of  the 
removal  of  the  cause,  therefore,  depend  upon  the  provisions  of  the 
Revised  Statutes  of  the  United  States,  enacted  June  22d  1874, 
and  the  subsequent  Act  of  Congress  of  March  3d  1875,  and  not 
upon  the  provisions  of  the  Acts  of  1866  or  1867,  which  were  repealed 
by  the  enactment  of  the  Revised  Statutes.  The  propriety  of  the 
rescission  by  the  judge  presiding  at  the  April  Term  1875,  depends 
upon  the  settlement  of  the  question  whether  the  defendant  was 
entitled,  under  the  federal  statutes,  to  have  the  cause  removed, 
after  one  trial  upon  its  merits,  before  a  second  trial,  which  had 
been  ordered  by  the  full  bench  for  error  in  the  previous  trial. 

By  the  terms  of  the  United  States  Revised  Statutes,  ch.  7,  sec. 
639,  par.  III.,  the  petition  for  removal  must  be  filed  ''  before  the 
trial  or  final  hearing  of  the  suit.*' 

In  Whittier  v.  The  Hartford  Fire  Ins,  Co.,  55  N.  H.  141,  at 
the  last  March  session  of  this  court,  my  brother  Smith,  the  other 
judges  concurring,  expressed  his  interpretation  of  the  language 
used  in  the  statute  as  meaning,  not  before  the  final  trial  or  final 
hearing,  but  before  any  trial  or  any  final  hearing  of  the  suit. 

In  Insurance  Co,  v.  Dunn,  19  Wall.  214,  in  construing  the  Act 
of  Congress  of  1866,  in  which  the  words  used  were  the  same  as 
those  adopted  in  the  revision  of  1874 — *'  at  any  time  before  the 
trial  orfinal  hearing" — Swayne,  J.,  said, — ''  The  language  above 
quoted — '  at  any  time  before  the  final  hearing  or  trial  of  the  suit* — 
of  the  Act  of  March  2d  1867,  is  not  of  the  same  import  as  the 
language  of  the  Act  of  July  27th  1866,  on  the  same  general  sub- 
ject— 'at  anytime  before  the  trial  or  final  hearing;***  and  his 
deduction  is,  that  under  the  Act  of  1867  a  removal  might  properly 
be  made,  after  a  trial  on  the  merits  and  a  judgment  on  the  verdict, 
in  a  state  where  by  local  statute  the  party  could  still  demand,  as 
of  right,  a  second  trial,  but  that  doubts,  at  least,  might  be  enter- 


*  Ladd,  J.,  having  presided  at  the  trial,  did  not  sit. 
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tained  as  to  nrhether  such  would  be  the  proper  construction  of  the 
Act  of  1866  ;  and  if,  as  he  suggests,  the  change  was  deliberately 
made  in  1867  to  obviate  those  doubts  and  to  make  the  latter  act 
more  comprehensive,  so  it  is  equally  fair  to  presume  that  the 
change  in  1874  to  the  language  used  in  the  Act  of  1866  was 
deliberately  made,  not  to  revive  "  doubts  that  might  possibly  have 
arisen"  under  the  Act  of  1866,  but  to  make  the  latter  act  (of 
1874)  more  restrictive. 

Happily,  no  doubts  can  remain  concerning  the  present  intention 
of  Congress  to  limit  the  removal  of  causes  from  the  state  to  the 
federal. courts  to  a  period  antecedent  to  the  first  trial  of  the  suit; 
for  the  Act  of  March  3d  1875,  sect.  3,  provides  that  the  petition 
for  removal  shall  be  filed  in  the  state  court  '^before  or  at  the 
term  at  which  said  cause  could  be  first  tried,  and  before  the  trial 
thereof." 

This  act  was  passed  some  weeks  before  the  judge  made  the  order 
of  rescission  in  the  present  case,  and  this  declaration  of  the  law 
and  policy  of  the  federal  Congress  manifests  the  prudence  of  the 
judge's  order,  so  far  as  the  matter  rested  in  his  discretion. 

In  Whittier  v.  Insurance  Co,j  the  petition  for  removal  was  made 
after  a  trial  and  judgment,  unreversed  by  the  proceedings  in  review: 
but  the  distinction  between  that  case  and  the  present  is  one  without 
substantial  diflferencc,  as  it  seems  to  me,  for  in  this  case,  as  in  that, 
the  defendant,  the  verdict  against  him  having  been  set  aside,  was 
as  much  entitled  to  demand  a  new  trial  as  in  the  former  case  the 
party  was  entitled  to  demand  it  under  the  statute  granting  a  right 
of  review.  In  both  cases  there  was  one  trial  of  the  cause  upon  ita 
merits  before  application  for  removal,  and  in  neither  case  was  that 
one  trial  a  final  trial.  In  Whittier  v.  Insurance  Co.,  the  petition 
for  removal  was  denied. 

In  Oalpin  v.  CritchloWy  13  Am.  Law  Reg.  (N.  S.  )137,  it  was 
decided  that  an  action  cannot  be  removed  from  a  state  court  into 
the  Circuit  Court  of  the  United  States  under  the  Act  of  Congress 
of  1867,  after  a  trial  on  the  merits,  although  such  trial  has  resulted 
in  a  disagreement  of  the  jury. 

A  fortiori^  if  the  reasoning  of  Judge  Swayne  and  my  brother 
Smith  is  correct,  such  cause  could  not,  in  the  same  circumstances, 
be  removed  under  the  Act  of  1866. 

It  will  be  borne  in  mind  that  the  terms  used  in  the  Act  of  1866 


CHANDLER  v.  COE. 


543 


are  '^ before  the  trial  or  final  hearing;"  those  employed  in  the 
Act  of  18t)7  are  ''  before  the  final  hearing  or  trial." 

In  Galpin  v.  Cntchlow,  Mr.  Chief  Justice  Gray  does  not  con- 
tend that  these  terms  are  not  equivalent.  They  are,  in  fact, 
whatever  may  have  been  the  intention  of  the  legislators,  mere 
transpositions  in  the  two  several  acts.  And,  regarding  the  words 
under  consideration  as  practically  synonymous,  the  learned  chief 
justice  infers  that  the  Act  of  1866  (and  1867  likewise)  ''has 
regard,  to  suits  in  equity  as  well  as  at  law  ;"  because  it  enlarges 
the  right  of  removal  under  the  Act  of  1789  (which  was  "at  any 
time  before  trial"),  by  conferring  the  right  in  suits  brought  "  for 
the  purpose  of  restraining  or  enjoining"  the  defendant.  In  the 
Act  of  1866,  ch.  288,  we  find  for  the  first  time,  if  I  am  not 
mistaken,  the  words  "  or  final  hearing  of  the  cause"  added  to  the 
words  "at  any  time  before  the  trial." 

"Trial,"  says  Mr.  Chief  Justice  Gray,  "appropriately  desig- 
nates a  trial  by  the  jury  of  an  issue  which  will  determine  the  facts 
in  an  action  at  law ;  and  '  final  hearing,'  in  contradistinction  to 
hearings  upon  interlocutory  matters,  and  hearing  of  the  pause  upon 
its  merits  by  a  judge  sitting  in  equity.  The  whole  effect  of  the 
change  in  the  statute  in  this  respect  seems  to  us  to  have  been  to 
allow  the  defendant  the  same  time  to  elect  whether  he  will  remove 
the  case  into  the  federal  court,  as  he  has  to  prepare  for  a  trial 
at  law,  or  hearing  upon  the  merits  in  equity  in  the  state 
court;  *  *  *  but  not  to  allow  him,  after  the  experiment  of  en- 
tering upon  one  such  trial  or  hearing  in  the  court  in  which  the  suit 
is  commenced,  to  transfer  the  case  to  another  jurisdiction." 

The  learned  chief  justice  "cannot  believe  that  Congress,  by 
transposing"  the  words,  "intended  that  a  right  of  removal  de- 
pending upon  a  mere  affidavit  of  the  party  to  a  condition  of  things 
which  litigants  are  too  often  prone  to  suspect,  and  conferred  by 
this  statute  upon  a  plaintiff  who  has  voluntarily  resorted  to  the 
state  court,  as  well  as  a  defendant  who  has  been  compelled  to  ap- 
pear therein  to  protect  his  rights,  should  be  exercised  after  once 
submitting  the  case  to  be  decided  in  the  state  court  upon  its  merits, 
and  at  a  later  stage  than  any  other  suit  is  authorized  to  be  re- 
moved from  the  state  to  the  federal  courts,  except  by  writ  of  error 
after  judgment." 

Judge  Redfield,  in  a  note  appended  to  this  case,  as  reported 
in  the  Law  Register,  commends  the  opinion  not  only  for  the  "  inge- 
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nious  and  happy  argument"  presented  therein,  but  for  its  ^*  fairness 
and  dignity,"  calculated,  as  the  conclusion  of  the  court  is, ''  to  main- 
tain proper  respect  for  the  spirit  of  the  national  legislation  in  gene- 
ral, especially  towards  the  state  courts.*' 

In  holding  that  the  ruling  of  the  judge  at  nisipriuSj  rescinding 
the  order  for  a  removal  of  this  cause  before  the  intervention  of  a 
term  of  the  federal  court  at  which  it  would  have  been  entered,  was 
right  in  point  of  law  and  sound  discretion,  we  do  no  more  than 
declare,  without  arrogance  or  assumption,  that,  except  by*writof 
error  from  the  Supreme  Court  of  the  United  States,  whose  judgment 
is  conclusive  upon  all  the  judicial  tribunals  of  the  land,  the  juris- 
diction of  our  own  state  courts  is  not  to  be  reduced  to  "very 
inferior  and  insignificant  proportions." 

If  the  views  which  I  have  expressed  are  sustained  by  my  brethren, 
the  defendant's  exceptions  must  be  overruled. 

Gushing,  C.  J.,  and  Smith,  J.,  concurred. 


Supreme  Court  of  Ohio, 
JONES,  STRANATHAN  &  CO.  v.  WILLIAM  GREAYES. 

On  the  trial  of  a  civil  action,  wherein  the  claim  or  defence  is  based  on  an  alleged 
fraud,  the  issue  may  be  determined  in  accordance  with  the  preponderance  or  weight 
of  evidence,  whether  the  facts  constituting  the  alleged  fraud  do,  or  do  not.aooani 
to  an  indictable  offence. 

Motion  for  leave  to  file  a  petition  in  error  to  the  District  Court 
of  Muskingum  county. 

The  original  action  was  brought  by  William  Greaves  against 
Jones,  Stranathan  &  Co.,  to  recover  a  balance  alleged  to  be  due 
to  the  plaintiff  for  labor  and  materials  in  tin-roofing  a  storehouse 
of  defendants  under  a  special  contract.  The  contract,  as  the 
plaintiff  claimed,  designated  the  material  to  be  used  as  "  the  hest 
quality  of  roofing-tin  ;"  but  the  defendants  claimed  that  the  con- 
tract required  "  ix  charcoal  tin"  to  be  used.  The  latter  is  the 
better  quality  of  tin,  and  worth  four  dollars  per  box  more  than  the 
former.  The  contract  was  entered  into  in  this  way :  The  defend- 
ants proposed  for  bids  in  writing,  specifying  the  quality  of  the 
material  to  be  furnished  for  the  roof  by  the  bidder  ;  the  plaintins 
bid  was  $1100,  which  bid  the  defendants  accepted  and  promised 
to  pay.     Afterward,  the  plaintiff  purchased  tin  of  the  quality 
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known  as  "  the  best  quality  of  roofing-tin  ;**  whereupon  the  de- 
fendants objected  to  the  use  of  this  quality  of  tin,  unless  the 
plaintiff  would  agree  to  abate  from  the  contract  price  four  dollars 
per  box  of  tin.  The  plaintiff  agreed  to  the  reduction  and  used  the 
material  so  purchased  in  muking  the  roof.  Afterward  the  plain- 
tiff refused  to  accept  in  payment  less  than  the  original  contract 
price,  on  the  ground  that  his  agreement  to  abate  the  four  dollars 
per  box  was  obtained  by  the  fraudulent  acts  and  representations 
of  the  defendants.  The  fraud  practised  by  the  defendants,  as 
claimed  by  the  plaintiff,  was  thus :  That  after  the  making  of  the 
original  contract,  the  defendants  fraudulently  altered  the  written 
proposal  for  bids,  by  inserting  therein  the  words  "  ix  charcoal  tin," 
and  afterwards  induced  the  plaintiff  to  believe  that  the  specification 
of  materials,  at  the  time  plaintiff's  bid  was  made,  required  the  fur- 
nishing of  the  better  and  higher-priced  quality  of  tin. 

This  question  of  fraud  was  put  in  issue  by  the  pleadings,  and 
testimony  was  offered,  on  the  trial,  tending  to  prove  the  issue  on 
both  sides. 

The  Court  of  Common  Pleas  was  requested  by  the  defendants 
to  charge  the  jury  that  before  they  could  find  the  defendants  guilty 
of  the  fraud  alleged,  they  must  be  satisfied  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  fraud  had  been  committed. 
This  request  the  court  refused  to  give^  but  did  charge  that  a  pre^ 
ponderance  of  evidence  would  be  sufficient  to  prove  the  same. 
Exceptions  were  taken.  Verdict  and  judgment  were  rendered  for 
the  plaintiff.  On  error,  the  District  Court  affirmed  the  judgment 
below  ;  and.,  the  only  matters  assigned  for  error  here  relate  to  the 
refusal  of  the  Common  Fleas  to  charge  as  requested  and  to  the 
charge  as  given. 

Evans  ^  Beardy  for  the  motion. 

M,  M,  Changer  (with  whom  was  2).  B.  Gary\  contri. 

The  opinion  of  the  court  was  delivered  by 

McIlvainb,  C.  J. — There  is  no  doctrine  of  the  law  settled  more 
firmly  than  the  rule  which  authorizes  issues  of  fact  in  civil  cases  to 
be  determined  in  accordance  with  the  preponderance  or  weight  of 
the  evidence.  The  reason  of  the  rule  no  doubt  is,  that  as  between 
man  and  man,  where  a  loss  must  fall  upon  one  or  the  other,  it  is 
right  that  the  law  should  cast  it  upon  him  who  is  shown  to  have 

Vol.  XXIV. -6:* 


546  JONES,  STRANATHAN  k  CO.  v,  GREAVES. 

been  the  cause  of  the  loss,  by  proof  establishing  the  reasonable 
probability  of  the  fact. 

But  in  criminal  cases,  where  compensation  for  the  injury  done 
is  not  an  element,  the  rule  may  well  be,  and  is,  different.  In  these 
cases,  where  the  sole  object  of  the  prosecution  is  punishment,  a 
humane  principle  is  introduced,  which  requires  that  the  guilt  of 
the  accused  should  be  proved  beyond  a  reasonable  doubt.  This 
principle  is  often  expressed  in  the  maxim,  '^  It  is  better  that  ninety 
and  nine  guilty  persons  should  go  acquit,  than  that  one  innocent 
person  should  be  punished.'* 

It  is  claimed,  however,  by  the  plaintiffs  in  error  (defendants 
below),  that  civil  actions,  wherein  fraud  amounting  to  a  criminal 
offence  is  directly  in  issue,  are  excepted  from  the  rule  above  stated ; 
and  that  in  such  cases  the  rule  of  the  criminal  law  applies.  And 
they  further  claim,  that  the  facts  in  issue  in  the  case  below,  con- 
stituting the  fraud  alleged  against  them,  amounted  to  the  crime  of 
forgery.  Whether  forgery  could  have  been  committed  by  altering 
the  paper  referred  to  in  the  pleadings,  or  whether  the  alteration 
alleged  to  have  been  made  by  the  defendants  below  amounted  to 
the  crime  of  forgery,  are  questions  we  need  not  stop  to  answer,  as 
we  are  satisfied,  in  any  event,  that  the  issue  of  fraud,  as  made  in 
this  case,  did  not  take  it  out  of  the  operation  of  the  general  role 
applicable  to  the  trial  of  civil  issues.  If  there  be  any  exception 
to  the  rule,  of  the  kind  claimed,  it  is  limited  to  cases  where  it  is 
necessary,  in  order  to  maintain  the  issue  made,  to  prove  that  a 
crime  was  in  fact  committed  ;  as,  for  instance,  in  justification  of  a 
slander  imputing  a  crime. 

We  have  no  occasion  now  to  question  the  existence  of  such  lim- 
ited exception,  but  I  may  be  permitted  to  say  that  all  argument 
and  all  authority  are  not  in  its  favor.  It  was  denied,  with  great 
reason,  in  Munson  v.  Atwoodj  30  Conn.  102,  an  action  under  a 
statute,  to  recover  treble  damages  for  property  feloniously  taken 
and  carried  away. 

We  are  aware  that  an  exception  to  the  rule,  broader  than  we 
have  stated  it  above,  has  been  recognised  in  a  few  insurance  cases: 
16  Ohio  324;  2  Greenl.  Ev.,  sect.  408.  It  has  been  held,  how- 
ever, to  the  contrary,  in  other  well-considered  cases:  1  Gray  629; 
1  La.  Ann.  216. 

What  the  rule  may  be  in  insurance  cases  we  need  not  now  de- 
termine, further  than  to  say  that  if  there  be  no  ground  of  distinc- 
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tion  between  them  and  other  civil  cases,  it  is  extremely  doubtful 
whether,  as  to  them,  there  is  any  exception  to  the  general  rule ; 
as  it  is  quite  certain  that  an  insurer  may  successfully  defend,  in 
an  action  on  his  policy,  on  the  ground  of  gross  or  wilful  miscon- 
duct on  the  part  of  the  insured,  which  does  not  amount  to  criminal 
conduct. 

We  think  it  is  going  to  the  verge  of  the  law,  to  hold  that  an 
issue  of  fact,  in  a  civil  case,  must  be  proved  beyond  a  reasonable 
doubt,  even  where  a  charge  of  crime  is  directly  made,  and  where, 
also.  It  is  necessary  that  it  be  made  in  order  to  sustain  the  claim 
or  the  defence ;  as  it  is  diflScult  to  see  how  a  person,  who  wrongs 
another  without  criminal  intent,  and  is  liable  in  damages  on  a 
mere  preponderance  of  the  evidence,  can  shelter  himself  from  lia- 
bility behind  a  reasonable  doubt,  by  merely  adding  to  the  wrong- 
ful act  a  criminal  purpose.  Of  course,  we  are  not  now  speaking 
of  those  enormous  crimes  where  all  personal  injury  is  merged  in 
the  public  wrong;  nor  do  wc  intimate  that  in  all  civil  actions 
the  issues  should  be  determined  by  a  mere  preponderance  of  the 
testimony  offered  on  the  trials  however  slight.  Where  the  facts 
charged  involve  moral  turpitude,  there  is  a  presumption  of  inno- 
cence which  stands  as  evidence  in  favor  of  the  party  charged ;  and 
the  more  heinous  the  offence,  the  stronger  the  presumption.  It  is 
only  where  the  testimony,  when  considered  in  connection  with  the 
presumptions  of  law  arising  in  the  case,  preponderates  in  favor  of 
the  charge  that  its  truth  should  be  found ;  but  when  so  considered, 
by  discreet  and  reasonable  triers,  the  issue  should  be  determined  in 
accordance  with  the  preponderance,  although  it  may  not  be  said 
that  the  proof  has  removed  all  reasonable  doubts. 

The  conclusion,  therefore,  to  which  we  have  come,  is  this :  that 
whatever  may  be  the  rule  in  civil  cases,  where  the  claim  or  defence 
can  be  established  only  by  averment  and  proof  that  a  crime  has 
in  fact  been  committed,  in  all  other  civil  cases  the  issue  should  be 
determined  by  the  weight  or  preponderance  of  the  evidence, 
whether  it  be  or  be  not  sufficient  to  remove  all  reasonable  doubts. 

How,  then,  stands  this  case?  It  was  not  necessary,  in  order  to 
maintain  the  issue  on  his  part,  that  the  plaintiff  below  should  have 
proved,  nor  was  it  necessary  for  him  to  aver  in  his  pleadings,  that 
the  alteration  in  the  written  proposal  for  bids  was  a  forgery  within 
the  meaning  of  the  Crimes  Act.  Indeed  the  consequences  of  the 
alteration  were  the  same  to  him  and  to  his  case,  whether  there  was 
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or  was  not  such  a  crime  as  forgery  known  to  the  criminal  law.  It 
was  only  material  for  him  to  show  that  the  altered  paper  was 
fraudulently  used  by  tho  defendants  as  a  means  to  obtain  from  him 
a  change  in  the  contract.  Whether  the  alteration  had  been  inno- 
cently or  feloniously  made,  was  of  no  direct  importance.  The 
material  question  in  issue  was  this :  Did  the  defendants  fraadu- 
lently  obtain  from  the  plaintiff  the  modification  of  the  contract  as 
subsequently  agreed  to  by  him  ? 

This  case  comes  within  the  principle  decided  in  the  case  of  Stra- 
der  v.  Mulvane  et  aL,  17  Ohio  St.  624.  There  was  no  error  in 
the  refusal  to  charge,  or  the  charge  as  given  by  the  Court  of  Com- 
mon Fleas.  Motion  overruled. 


<••- 


ABSTRACTS  OF  RECENT  AMERICAN    DECISIONS. 


SUPREME   COURT   OF   THE    UNITED    STATES.^ 

SUPREME   COURT  OP   ILLINOIS.' 

SUPREME   COURT   COMMISSION    OF    OHIO.' 


Admiralty.     See  Collision. 

OrosS'libel. — Where,  in  a  suit  in  admiralty,  a  cross-libel  and  answer 
have  been  filed  and  a  decree  entered  dismissing  the  cross-libel,  such  a 
decree,  if  not  appealed  from,  is  conclusive  that  the  libellant  in  the  cross- 
suit  is  not  entitled  to  recover  affirmative  damages  for  any  injuries  re- 
ceived by  his  own  vessel,  but  it  does  not  preclude  him  from  showing  in 
the  original  suit,  if  he  can,  that  a  collision  was  the  result  of  inevitable 
accident,  or  that  it  was  occasioned  by  the  negligence  of  those  in  cbarge 
of  the  other  vessel,  or  that  it  was  a  case  of  mutual  fault,  where  the 
damages  should  be  divided  :  Pitts^  Executor,  d?c.,  v.  River  &  Lalx 
Shore  Steamboat  Line,  S.  C.  U.  S.,  Oct.  Term  1875. 

Aqent. 

Notice  to,  or  knowledge  by,  an  agent  or  a  sub-agent  is  notice  to,  or 
knowledge  by,  the  principal,  but  to  make  it  so  the  notice  or  knowledge 
must  come  in  the  course  of  the  principal's  business,  or  from  a  prior  tran.^- 
action  then  present  to  the  agent's  mind,  and  which  could  be  properlj 
communicated  to  the  principal :  Hoover  v.  Wise,  S.  C.  U.  S.,  Oct  Term 
1875. 

But  notice  or  knowledge  on  the  part  of  an  agent  of  an  intermediate 
employer  will  not  affect  the  principal :  Id. 

W.,  residing  in  New  York  and  having  a  claim  against  a  debtor  inNe- 

^  Prepared  expressly,  for  the  American  Law  Register,  from  the  original  opinions. 
The  cases  will  probably  be  reported  in  1  or  2  Otto.  ' 

'  From  Hon.  N.  L.  Freeman,  Reporter ;  to  appear  in  77  Illinois  Reports. 
*  From  £.  L.  De  Witt,  Esq.,  Reporter ;  to  appear  in  27  Ohio  St.  Beporti. 
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braska,  pnt  it  in  the  hands  of  a  collection  agency,  who  sent  it  to  an 
attorney  in  Nebraska.  This  attorney,  with  knowledge  of  the  debtor's 
insolvency,  accepted  a  confession  of  judgment  from  him,  collected  the 
money  and  remitted  it  to  the  collection  agency.  The  debtor  being  adju- 
dicated a  bankrupt  within  four  months,  his  assignee  brought  suit  against 
W,  to  recover  back  the  money.  Held  (three  judges  dissenting),  that 
the  attorney  was  not  the  agent  of  W.,  and  the  former's  knowledge  was 
not  chargeable  to  the  latter  :  Id, 

Whether  a  different  result  would  have  been  reached  if  the  money  h^f^ 
been  paid  over  to  W.,  not  decided  :  Id, 

Bankers.     See  Broker, 

Bankruptcy. 

Effect  of  an  Adjudication  of  Bankruptct/  upon  a  Suit  for  the  Fore- 
closure of  a  Mortgage. — Where  a  suit  to  foreclose  a  mortgage  was  insti- 
tuted in  a  state  court,  which  proceeded  to  a  decree  and  sale,  and  the 
plaintiffs  became  the  purchasers,  receiving  the  master's  deed  for  the 
premises,  which  was.  duly  confirmed  by  the  court,  and  pending  these 
proceedings  the  mortgagor  was  adjudicated  a  bankrupt  and  an  assignee 
appointed,  but  not  made  a  party  to  the  suit  on  the  mortgage.  Hdd^ 
that  there  was  no  provision  in  the  Bankrupt  Act  which  would  prevent 
the  court  from  proceeding  with  the  case  or  which  would  affect  the  title 
of  the  purchaser  under  the  decree  :  Eyster  v.  Gaff  et  cd.^  S.  C.  U.  S., 
Oct.  Term  1875. 

The  debtor  of  a  bankrupt,  or  one  who  contests  with  him  the  right  to 
real  or  personal  property,  loses  none  of  his  rights  by  the  bankruptcy  of 
his  adversary.  The  same  courts  still  remain  open  to  him,  and  in  the 
classes  of  cases  where  the  Bankrupt  Act  has  conferred  a  jurisdiction  on 
the  federal  courts  for  the  benefit  of  the  assignee,  it  is  concurrent  with, 
.  and  does  not  divest  that  of  the  state  courts  :  Id, 

Broker. 

Taxation  of  Bankers  and  Brokers, — Plaintiffs  were  bankers  and 
paid  their  tax  as  such.  They  also  bought  and  sold  gold  and  stocks  for 
others,  and  on  their  own  account.  The  collector  of  internal  revenue 
assessed  an  additional  tax  upon  them,  as  brokers,  for  all  their  sales  of 
this  kind,  as  well  those  ou  their  own  account  as  those  for  others. 
Held,  that  the  assessment  was  proper :  Warren  v.  Shook,  S.  C.  U.  S., 
Oct.  Term  1875. 

Collision.     See  Admiralty. 

Duty  of  Vessels  under  Steam, — Two  ships  under  steam,  if  they  are 
meeting  end  on,  or  nearly  end  on,  so  as  to  involve  risk  of  collision,  are 
required  to  put  their  helms  to  port,  so  that  each  may  pass  on  the  port 
side  of  the  other,  but  if  they  neglect  to  comply  with  that  requirement 
until  it  is  so  late  that  the  object  to  be  accomplished  cannot  be  effected, 
it  is  no  defence  to  allege  or  prove  that  one  or  both  ported  their  helms 
before  the  collision  occurred,  for  unless  a  party  seasonably  complies 
with  the  requirement,  the  act  of  compliance  is  without  substantial 
merit :  Ferryboat,  due,  v.  Railroad  Transportation  Co,,  S.  C.  U.  S., 
Oct.  Term  1875. 

Sailing  rules  were  ordained  to  prevent  collisions  between  ships  em- 


{  ; 


», 


■         ^  1 


I*  • 


\ 


XA 


550  ABSTRACTS  OF  RECENT  DECISIONS. 

ployed  in  navigation,  and  to  preserve  life  and  property  embarked  in 
that  perilous  pursuit,  and  not  to  enable  those  whose  duty  it  is  to  adopt, 
if  possible,  the  necessary  precautions  to  avaid  such  a  disaster,  to  deter- 
mine how  little  they  can  do  in  that  direction  without  becoming  respoasi- 
ble  for  its  consequences  in  case  it  occurs  :  Id, 

The  rule,  that  where  both  vessels  are  in  fault  the  damages  should  be 
divided  between  them,  ought  not  to  be  extended  so  far  as  to  inflict  posi- 
tive loss  on  innocent  parties :  Coastwise  Co,  v.  De  las  Casas ;  J)e  Ia» 
Casas  v.  Steamer  Alabama  et  al^  S.  C.  U.  S.,  Oct.  Term  1875. 

Effect  of  Maritime  Usage. — Usages  called  sea  laws,  having  the  eflFect 
of  obligatory  regulations,  to  prevent  collisions  between  ships  engaged  in 
navigation,  existed  long  before  there  was  any  legislation  upon  the  sub- 
ject, either  in  this  country  or  in  the  country  from  which  our  judicial 
system  was  largely  borrowed :  Steamship  City  of  Washington^  &c.^  v. 
Baillie  et  al,  S.  C.  U.  S.,  Oct.  Term  1875. 

Sailing  rules  and  other  regulations  have  since  been  enacted,  and  it  is 
everywhere  admitted  that  such  rules  and  regulations,  in  cases  where  thej 
apply,  furnish  the  paramount  rule  of  decision  ;  but  it  is  well  known  that 
questions  often  arise  in  such  litigations  outside  of  the  scope  and  opera- 
tion of  the  legislative  enactments.  Safe  guides  in  such  cases  are  often 
found  in  the  decisions  of  the  courts,  or  in  the  views  of  standard  text- 
writers,  but  it  is  competent  for  the  court  in  such  a  case  to  admit  eri- 
dence  of  usage,  and  if  it  be  proved  that  the  matter  is  regulated  by  a 
general  usage,  such  evidence  may  furnish  a  safe  guide  as  the  proper  rule 
of  decision  :  Id. 

Mast-head  lights  should  be  displayed  by  pilot  vessels.  Lights  of  the 
kind  are  required  as  one  of  many  precautions  which  prudent  navigators 
are  expected  to  provide,  but  it  would  be  unreasonable  to  hold  that  the 
owners  of  a  pilot  vessel  should  be  adjudged  liable  for  the  consequences 
of  a  collision  by  reason  of  not  having  a  mast-head  light,  where  it  ap- 
peared beyond  all  doubt  that  she  constantly  showed  flash-lights,  which 
were  seasonably  seen  by  the  other  vessel,  and  that  the  absence  of  the 
mast-head  light  had  nothing  to  do  with  the  collision  :  Id, 

Constitutional  Law. 

Potcer  of  Congress  to  protect  Constitutional  Rights. — Rights  and 
immunities  created  by  or  dependent  upon  the  Constitution  of  the  United 
States,  can  be  protected  by  Congress.  The  form  and  the  manner  of  the 
protection  may  be  such  as  Congress,  in  the  legitimate  exercise  of  its 
legislative  discretion,  shall  provide.  These  may  be  varied  to  meet  the 
necessities  of  the  particular  right  to  be  protected:  United  States  v. 
Reese  et  al.,  S.  C.  U.  S  ,  Oct.  Term  1875. 

If  Congress  has  not  declared  an  act  done  within  a  state  to  be  a  crime 
against  the  United  States,  the  courts  have  no  power  to  treat  it  as  such : 
Id. 

The  fifteenth  amendment  to  the  Constitution  of  the  United  States  has 
invested  the  citizens  with  a  new  constitutional  right  which  is  within  the 
protecting  power  of  Congress.  That  right  is  exemption  from  discrimi- 
nation in  the  exercise  of  the  elective  franchise,  on  account  of  race,  color 
or  previous  condition  of  servitude  :  Id. 

The  Act  of  May  31st  1870,  commonly  called  the  Enforcement  Act,  is 
not  in  pursuance  of  this  amendment,  and  Cor  g -ess  has  not  as  yet  pro- 
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vidcd  by  appropriate  legislation  for  the  punishment  of  a  violation  of  the 
provisioDs  of  this  amendment.   Clifford  and  Hunt,  J  J.,  dissenting :  Id, 

Power  of  Congress  over  Right  to  petition  for  Rahess  of  Grievances. 
— The  first  amendment  of  the  Coostitution  prohibits  Con^rress  from 
abrid«;ing  *^  the  rights  of  the  people  to  assemble  and  to  petition  the 
government  for  a  redress  of  grievances."  This,  like  the  other  amend- 
ments proposed  and  adopted  at  the  same  time,  was  not  intended  to  limit 
the  powers  of  the  state  governments  in  respect  to  their  own  citizens,  but 
to  operate  upon  the  national  government  alone  :  United  States  v.  Ornik- 
shank  tff  al.y  S.  C.  U.  S.,  Oct.  Term  1875;  affirming  l/.  S.  v.  Cruikshank^ 
13  Am.  Law  Reg.  N.  S.  630. 

The  particular  amendment  now  under  consideration  assumes  the 
existence  of  the  right  of  the  people  to  assemble  for  lawful  purposes,  and 
protects  it  against  encroachment  by  Congress.  The  right  was  not  created 
by  the  amendment;  neither  was  its  continuance  guaranteed,  except  as 
against  Congressional  interference.  For  their  protection  in  its  enjoy- 
ment, theretbrc,  the  people  must  look  to  the  states.  There  is  where  the 
power  for  that  purpose  was  originally  placed,  and  it  has  never  been 
surrendered  to  the  United  States :  Id. 

It  is  no  more  the  duty  or  within  the  power  of  the  United  States  to 
punish  for  a  conspiracy  to  falsely  imprison  or  murder  within  a  state  than 
it  would  be  to  punish  for  false  imprisonment  or  murder  itself.  Clif- 
ford. J.,  dissenting :  Id, 

Due  Process  of  Law. — A  statute  of  Louisiana  prescribed  that  a  com- 
mission should  he  prhnd  facie  proof  of  right  to  judicial  office,  and  if 
any  incumbent  refused  to  vacate  and  turn  over  the  office  to  the  person 
bearing  such  commission,  he  should  be  cited  by  rule  returnable  within 
twenty-four  hours  to  present  his  claim  for  adjudication  before  a  court, 
which  should  hear  the  case  without  a  jury,  and  its  determination  should 
be  final  unless  appealed  from  within  one  day.  The  appeal  if  taken  was 
to  be  returnable  to  the  Supreme  Court  within  two  days,  and  to  have  pre- 
cedence over  all  other  business.  Held,  that  a  competent  tribunal  and 
mode  of  proceeding  were  provided,  which,  though  speedy,  were  "  duo 
process  of  law :"  Kennard  v.  State  of  Louisiana^  S.  C.  U.  S.,  Oct.  Term 
1875. 

Interference  with  Vested  Estates — Changing  Fee-tail  to  Fee-simple  hy 
Statute. — In  the  Act  of  December  17th  1811,  **  to  restrict  the  entailment 
of  estates"  (S.  &  C.  550),  the  clause  which  provides  "  that  all  estates 
given  in  tail  shall  bo  and  remain  an  absolute  estate  in  fee-simple  to  the 
issue  of  the  first  donee  in  tail,"  was  intended  to  limit  entailments  then 
subsisting,  as  well  as  those  which  might  be  thereafter  created,  and  the 
enactment,  thus  construed,  was  not  a  prejudicial  interference  with  vested 
rights,  nor  beyond  legitimate  legislative  power :  Pollock  et  al.  v.  Spcidel^ 
27  Ohio  St. 

Therefore,  where  an  estate  in  tail  was  created  by  deed,  in  1807,  and 
the. issue  of  the  first  donee  in  tail  sold  and  conveyed  the  premises  in  fee- 
simple,  in  1836,  by  deed  with  covenants  of  general  warranty,  both  he 
and.  his  heirs  were  thereby  for  ever  estopped  to  claim  title  to  the  pre- 
mises against  the  grantee  of  such  issue  or  his  assigns :  Id. 

Mtdtiplicitif  of  Suits — Jurisdiction  of  Federal  Courts  to  enjoin  Pro- 
ceedings  in  State  Courts, — Celia  Groves,  of  Madison,  La.,  by  her   will 
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devised  a  plantation  to  plaintiffs^  and  appointed  Carpenter  her  execu- 
tor and  general  devisee.  Plaintiffs  filed  a  bill  within  a  few  months 
after  death  of  testatrix,  against  Carpenter,  alleging  incompetency  and 
waste  of  the  estate,  and  also  against  one  Dennis,  who  had  sued  Carpenter 
in  the  state  court,  claiming  to  have  been  a  partner  of  testatrix ;  against 
one  Stout  and  others  who  claimed  to  be  testatrix's  heirs  and  had  sued 
in  the  state  court  to  set  aside  the  devise  to  plaintiffs  as  void ;  and  against 
Groves  and  others,  heirs  of  testatrix's  former  husband,  who  had  sued 
in  the  state  court,  claiming  that  the  property  never  belonged  to  testatrix, 
but  to  her  husband.  Held^  that  the  bill  was  bad  on  demurrer,  first, 
because  there  was  no  such  multiplicity  of  suits  as  would  justify  the  in- 
terference of  chancery,  the  suits  recited  being  by  separate  parties  and 
for  separate  and  distinct  causes  of  action ;  and  second,  because  the  prin- 
cipal relief  sought  was  an  injunction  against  proceedings  in  a  state  court, 
a  thing  the  federal  courts  are  expressly  forbidden  to  do :  Haines  et  a/., 
Trustees  of  Vickshurg  Baptist  Churchy  v.  Carpenter  et  al,^  S.  C.  U.  S., 
Oct.  Term  1875. 

Contract. 

Construction  of  Contract — Conditional  Subscription  to  Stock.'—The 
Odorless  Rubber  Co.  being  embarrassed,  passed  a  resolution  that  whereas 
its  stock  was  impaired  to  the  extent  of  30  per  cent,  therefore,  that  stock 
to  the  amount  of  $72,000  (being  30  per  cent,  of  the  capital)  should  be 
called  in  and  cancelled,  and  new  subscription  obtained  for  new  stock. 
After  the  passage  of  this  resolution,  defendant  signed  a  subscription 
paper  for  new  stock,  which  after  setting  forth  the  number  of  shares  sub- 
scribed for,  terms  of  payment,  &q,,  contained  this  provision,  *'  it  being 
understood  that  none  of  said  subscriptions  shall  be  obligatory  until  at 
least  the  amount  of  $118,000  of  stock  shall  have  been  subscribed,  and 
that  30  per  cent,  deduction  is  made  on  the  old  stock  of  this  company, 
as  per  vote  of  stockholders  Jun^  10th  1872.'^  Held,  that  the  reduction 
of  30  per  cent,  was  a  condition  of  the  subscription  and  not  a  mere  repre, 
sentation  of  a  state  of  facts  supposed  to  exist  at  the  time :  Baker  et  ui 
Assignees  of  Odorless  Rubber  Co.,  v.  White,  S.  C.  U.  S.,  Oct.  Term  1875. 

Corporation.     See  Contract;  Stock, 

Liability  of  Stockholder  to  Assessments, — The  transferee  of  stock  on 
which  only  a  part  of  its  nominal  value  has  been  paid,  is  liable  to  calls 
for  the  unpaid  portion  made  during  his  ownership  without  any  proof  of 
an  express  promise  by  him  to  pay  :  Webster  v.  Upton^  Assignee^  8.  C- 
U.  S.,  Oct.  Term  1875. 

And  although  his  certificate  issued  by  the  company  was  marked 
'^  non-assessable,"  this  is  no  defence  to  an  action  by  an  assignee  of  tbe 
company  after  it  has  become  insolvent.  As  against  creditors,  the  com- 
pany has  no  power  to  release  or  contract  against  the  payment  of  such 
calls  :  Id, 

Estoppel  to  deny  Corporate  Existence. — A  stockholder  of  a  banking 
corporation  which  is  a  corporation  defacto^  who  participates  in  its  trans- 
actions and  receives  dividends,  will,  by  such  acts,  be  estopped  to  insist 
when  sued  by  its  creditors  that  the  corporation  was  not  legal.  Whether 
the  bank  has  been  regularly  organized  or  not,  is  not  a  defence  that  can 
be  availed  of  by  a  stockholder  as  against  a  btynd  fide  creditor,  if  i^ 
appears  there  was  a  corporation  de  facto  :    Wheelock  v.  Kost,  77  lU- 
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Dealing  toiih  Directors. — A  director  or  stockholder  of  a  privato  cor- 
poration may  trade  with,  borrow  from  or  lend  money  to  the  company  of 
which  he  is  a  member,  on  the  same  terms  and  in  like  manner  as  other 
persons  ;  but  where  a  director  lends  money  to  his  corporation  taking  a 
deed  of  trust  to  secure  the  same,  he  must  act  fairly,  and  be  free  from 
all  fraud  and  oppression  ;  and  where  that  is  the  case,  tho  security  may 
be  enforced  the  same  as  if  given  ia  favor  of  any  other  person  :  Harts 
V.  Browriy  77  111. 

Covenant.     See  Constitutional  Law. 

Performance — Time. — Where  a  builder  has  done  a  large  and  valuable 
part  of  the  work,  but  yet  has  failed  to  complete  the  whole  or  any  specific 
part  of  the  building  or  structure  within  the  time  limited  by  his  cove- 
nant, the  other  party  has  the  option  when  that  time  arrives  of  aban- 
doning the  contract  for  such  failure,  or  of  permitting  the  party  in  default 
to  go  on,  and  if  he  does  the  latter,  either  expressly  or  by  standing  by 
while  the  other  goes  on,  he  cannot  afterwards  set  up  the  breach  as  a 
defence  to  an  action  for  the  contract  price :  Construction  Co,  v.  ^e^- 
mowr  et  al.,  S.  0.  U.  S.,  Oct.  Term  1875. 

For  the  injury  done  by  the  failure  to  perform  in  the  stipulated  time, 
he  may  recover  in  a  suit  on  the  contract,  or  he  may  recoup,  in  an  action 
on  the  contract  against  him,  for  the  price  :  Id, 

In  an  action  of  covenant  founded  solely  on  a  specialty,  evidence  of  a 
parol  promise  is  inadmissible  :  Id, 

Damages.    See  Waters^  dhc. 

Exemplary — Gross  Negligence — Railroad, — It  is  settled  that  there 
may  be  exemplary  or  punitive  damages  in  tort,  but  only  where  the  in- 
jury is  the  result  of  wilful  misconduct,  or  that  entire  want  of  care  which 
would  raise  a  presumption  of  conscious  indifference  to  consequences: 
Milwaukee  &  St,  Paul  Railroad  Co.  v.  Arms,  S.  C  U.  S.,  Oct.  Term 
1875. 

The  mere  fact  of  a  collision  between  two  railroad  trains,  not  moving 
with  extraordinary  speed  and  not  producing  a  general  destruction  of 
either  train,  while  it  is  evidence  of  negligence  for  the  recovery  of  com- 
pensatory damages  by  a  person  injured,  will  not  support  a  verdict  for 
exemplary  damages :  Id. 

Equity. 

Practice  under  Code — RigJU  to  Jury. — In  a  civil  action,  where  the 
facts  stated  in  tho  petition,  and  the  nature  of  the  relief  primarily  de- 
manded, are  within  the  sole  jurisdiction  of  a  court  of  equity,  neither 
party  can,  of  right,  demand  that  the  issue  of  fact  made  by  the  pleadings 
touching  the  plaintiff's  right  to  such  relief,  shall  be  tried  by  a  jury; 
and,  therefore,  after  final  judgment,  adverse  to  the  plaintiff,  in  the  Court 
of  Common  Pleas,  he  may  appeal  such  a  case  to  the  District  Court :  Rouh 
land  V.  Entrekin  et  al,  27  Ohio  St. 

'  And  this  right  of  appeal  is  not  affected  by  the  fact  that  the  plaintiff 
also  demands  a  money  judgment,  by  way  of  damages  to  which  he  may 
iacidentally  be  entitled,  as  a  result  of  his  obtaining  the  equitable  relief 
sought:  Id. 

Aiding  a  Frand. — Plaintiff  having  a  balance  of  819,000  in  bank  on 
Vol.  XXIV.-.70 
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tho  duy  before  property  was  to  be  listed  for  Rtato  taxation,  drew  it  out 
in  United  Stiitcs  notes,  placed  them  in  a  package  and  deposited  them  m 
the  vault  of  tho  bunk.  A  few  dajs  after  the  listing,  he  took  out  the 
package  and  rcdeposited  tho  notes  to  his  credit.  In  his  return  of  tax- 
able property  he  made  no  mention  of  these  notes,  but  the  assessors  added 
the  amount  of  them  to  his  return,  whereupon  he  filed  a  bill  to  restraia 
the  collection  of  tho  tax  on  this  amount,  on  the  ground  that  being  io 
United  States  notes  it  was  not  taxable  for  state  purposes.  The  Supreme 
Court  of  Kansas  dismissed  the  bill  on  the  ground  that  the  plaintiff's 
action  was  a  fraud  on  the  state  which  a  court  of  equity  would  not  assist. 
(See  the  opinion  in  full,  11  Am.  Law  Reg.  N.  S.  626.)  Held,  that  the 
decision  was  correct :  Mitchell  v.  Commissioners  of  Leavenworthy  S.  C. 
U.  S.,  Oct.  Term  1875. 

Error.     Sec  Practice  ;  Writ  of  Error. 

Practice — Allowing  Bill  of  Exceptions  after  Term, — A  ease  was  sub- 
mitted to  tho  court  without  a  jury,  and  the  judge  made  a  general  finding 
for  the  plaintiff;  a  motion  by  defendant  for  a  new  trial  was  contiDaed 
till  the  next  term,  when  it  was  overruled  and  judgment  entered  for  plain- 
tiff. A  writ  of  error  was  then  taken  out,  and  at  the  next  term  a  bill 
of  exceptions  was  sealed  for  defendant  without  any  extension  of  time 
being  asked  or  allowed,  and  without  any  consent  being  asked  or  given  by 
plaintiff;  the  bill,  however,  was  regular  in  form  and  showed  that  the  ex- 
ceptions were  taken  at  the  trial.  Held,  that  the  bill  was  a  nullity.  In 
United  States  v.  Breitling,  20  II ow.  253,  a  bill  was  sealed  after  the  term, 
but  under  circumstances  from  which  consent  of  the  opposing  counsel 
might  be  presumed.  Under  ordinary  circunistancos  the  power  of  a  judge 
to  seal  or  allow  a  bill  of  exceptions  ends  with  the  term  at  which  the  trial 
is  had,  unless  there  is  an  express  order  of  the  court  extending  the  time 
or  the  opposite  party  consents  :  MuUcr  et  al.  v.  Ehlers,  S.  C.  U.  S.,  Oct 
Term  1875. 

« 

Practice — Final  Judgment, — An  order  of  the  circuit  court  reversing 
a  judgment  of  the  district  court,  where  the  case  shows  that  the  order  if 
formally  and  fully  drawn  up  would*  only  be  to  set  aside  a  verdict  and 
judgment,  and  award  a  new  trial  for  misdirection  on  the  law,  is  not  a 
final  judgment  on  which  a  writ  of  error  will  lie :  Baker  et  al.  v.  White, 
S.  C.  U.  S.,  Oct.  Term  1875. 

Practice — Power  of  reviewing  Court  over  the  Record — Nrto  Trial— 
A  reviewing  court  on  error  has  no  control  of  the  records  of  the  court  be- 
low, and  cannot,  therefore,  make  any  correction  or  change  therein,  bat 
such  corrections  or  changes  must  be  sought  in  the  court  where  the 
record  is  made  :  Smith  et  al.  v.  Board  of  Education,  27  Ohio  St. 

A  reviewing  court  may,  however,  disregard  any  matter  purporting  to 
be  part  of  the  record,  which  is  not  legitimately  and  properly  matter  of 
record :  Id, 

What  shall  constitute  the  record  of  a  case,  is  regulated  by  statute,  and 
any  paper  the  statute  authorizes  to  become  part  of  the  record  may 
be  made  part  thereof,  without  an  express  order  of  the  court  to  that 
effect:  Id. 

When  a  motion  for  a  new  trial  is  granted  by  the  court  in  which  it  is 
made,  the  judgment  rendered  on  the  new  trial  will  not  be  reversed  for 
error  in  allowing  such  new  trial :  Id, 
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Estate  Tail.     Seo   Constitutional  Law, 

Evidence.     See  Malicious  Prosecution, 

Parol  Tesnmont/  to  Reform  written  Instrument — Mistake. — Clear  and 
coDviDcing  proof  is  required  to  warrant  the  reformation  of  a  written  in- 
Btrament  on  the  ground  of  niigtake,  and  when  it  clearly  appears  that 
this  rule  has  been  disregarded  in  reforming  an  instrument,  and  the  find- 
ing of  the  court  can  bo  sustained  only  upon  the  supposition  that  it  re- 
garded-the  law  as  requiring  nothing  more  than  a  mere  preponderance  of 
evidence  to  warrant  a  finding  sustaining  the  alleged  mistake,  a  reviewing 
court,  on  error,  may  reverse  tho  judgment  based  on  such  finding :  Potter 
T.  Potters  Executrix.  27  Ohio  St. 

Order  of  Receiving. — Where  evidence  was  offered  by  the  plaintiffs, 
tending  to  show  statements  and  admissions,  purporting  to  have  been 
made  by  A.  in  relation  to  the  employment  of  the  plaintiffs  by  the  defend- 
ants, as  architects,  it  was  competent  for  the  court  to  admit  such  evidence, 
subject  to  the  condition  that  the  plaintiffs  should  subsequently  prove 
that  A  ,  who  made  the  declarations,  was  the  agent  of  the  defendants: 
The  First  Unitarian  Society  v.  Faulkner  et  al.^  S.  C.  U.  S.,  Oct.  Term 
1875. 

Where  no  such  evidence  was  afterwards  introduced  by  the  plaintiffs, 
but  the  bill  of  exceptions  of  the  defendants  showed  that  the  attention 
of  the  court  was  not  again  called  to  the  subject,  it  was  not  competent 
for  the  defendants  to  remain  silent  and  suffer  an  error  to  be  committed 
by  the  court,  in  order  that  they  might  have  a  valid  exception,  if  the 
verdict  was  in  favor  of  the  plaintiffs  :  Id. 

Insurance. 

Compliance  with  condition  of  Policy. — The  insured  had  bought  the 
goods  insured  of  one  P.  They  were  left  in  the  store  of  H.  &  Co., 
auctioneers,  at  the  time  of  the  purchase,  and  were  lefl  there  for  sale  by 
and  under  the  direction  of  Y.,  the  purchaser.  It  was  agreed  by  him 
that  the  first  proceeds  of  the  sale  should  be  paid  to  the  vendor,  to  the 
amount  of  $3150,  and  if  the  auctioneers  advanced  money  upon  the  stock 
they  were  authorized  to  retain  the  possession  and  control  of  the  goods 
as  their  security.  There  was  no  evidence,  however,  or  claim  that  any 
such  advance  was  made.  In  a  suit  on  the  policy,  defence  was  made  on 
the  ground  of  a  violation  of  that  condition  of  the  policy  which  provides, 
that  '^  if  the  interest  of  the  assured  in  the  property  is  not  absolute,  it 
must  be  so  expressed  in  the  policy,  otherwise  the  insurance  shall  be 
void,"  and  of  a  mis-statement  in  answering  that  there  was  no  encumbrance 
on  the  property  insured.  Held,  that  the  interest  of  tho  insured  was 
absolute,  and  that  he  was  entitled  to  recover  :  Fire  Ins.  Co.  v.  Vaughan^ 
S.  C.  U.  S  ,  Oct.  Term  1875. 

Over-valuation. — An  over- valuation  of  property  by  the  insured,  with 
a  view  and  purpose  of  obtaining  insurance  thereon  for  a  greater  sum 
than  could  otherwise  be  obtained,  is  a  fraud  upon  the  insurance  company 
that  avoids  the  policy  :  Id. 

It  is  a  question,  however,  of  good  faith  and  honest  intention  on  the 
part  of  the  insured,  and  though  he  may  have  put  a  value  on  his  property 
greatly  in  excess  of  its  cash  value  in  the  market,  yet  if  he  did  so  in  the 
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honest  belief  that  the  property  was  worth  the  valuation  put  upon  it, 
and  the  excessive  valuation  was  made  in  good  faith,  and  not  intended  to 
mislead  or  defraud  the  insurance  company,  then  such  over-valuation  is 
not  a  fraudulent  over-valuation  that  will  defeat  a  recovery  :  Id, 

Internal  Revenue.     See  Broker, 

Jurisdiction.     See  Bankruptcy  ;   Constitutional  Lavs. 

Supreme  Court  of  the.  United  States. — Where  the  question  before  the 
Supreme  Court  of  the  United  States  is  the  effect,  under  the  general  pub- 
lic law,  of  a  state  of  sectional  civil  war  upon  a  contract  of  life  insuraoce, 
the  court  has  no  jurisdiction,  as  no  federal  question  is  presented  for  de- 
termination :  The  New  York  Life  Ins.  Co.  v.  Hendren,  S.  C.  U.  S.,  Oct. 
Term  1875. 

Landlord  and  Tenant. 

Landlord* s  Lien. — A  purchaser  of  grain  raised  by  a  tenant,  upon 
which  the  landlord  has  a  lien  for  rent,  with  knowledge  of  that  fact  and 
that  the  rent  is  not  fully  paid,  will  be  liable  to  the  landlord  for  the  rent 
due,  to  the  extent  of  the  value  of  the  grain  purchased  by  him :  Fretti/' 
man  v.  Unlandy  11  III. 

Malicious  Prosecution. 

Evidence — Change  of  Law — Retroactive  Statute. — In  an  action  for 
malicious  prosecution  founded  on  a  criminal  proceeding  before  a  magis- 
trate, and  when  the  issue  involves  malice  and  probable  cause,  it  must  be 
tried  by  direct  and  competent  evidence  to  the  jury.  And  it  i«  error  on 
such  issue  to  permit  witnesses  to  rehearse  the  testimony  given  before  the 
magistrate  by  witnesses  other  than  the  defendants  :  John  v.  BridpMtn 
and  Wife,  27  Ohio  St. 

But  it  is  competent  to  prove  by  any  competent  witness  who  was  pre- 
sent, ancf  heard  the  testimony,  that  no  evidence  in  support  of  the  crimiual 
charge  was  offered  or  given  by  the  defendant.  Richards  v.  Foidke^  3 
Ohio  52,  distinguished  and  followed :  Id, 

In  such  trial  the  record  of  the  magistrate  i»  competent  evidence,  at 
least  to  show  the  facts  of  the  acquittal  and  discharge  of  the  plaintiffs: 
Id, 

When  at  the  time  the  action  was  brought,  a  witness  would  have  been 
incompetent,  but  an  amendatory  law  in  force  at  the  time  of  the  trial 
makes  him  competent,  the  law  in  force  at  the  time  of  the  trial  goverps 
the  question.  The  unpublished  case,  25  Ohio  St.  500,  decides  this. 
Nor  in  such  law  so  applied  liable  to  the  objection  of  being  retroactive 
within  the  prohibition  of  the  Constitution  of  1851  :  Id, 

Mandamus.     See  Municipal  Bonds, 

Married  Woman. 

Separate  Estate — Land  bought  and  improved  by  Wife  with  Moneji 
acquired  before  Marriage  and  with  separate  Earnings — Acquiescence  of 
Husbnnfl. — A.,  a  married  woman,  purchased  land  with  money  vhich 
had  been  given  to  her  previously  to  her  marriage  by  her  father.  The 
buildings  erected  thereon  were  constructed  partly  with  such  money  w« 
partly  with  her  subsequent  earnings.     At  the  time  of  her  marriage,  the 
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common  law  governed  in  the  District  of  Columbia,  where  she  lived,  as 
to  the  rights  of  married  women  to  the  personal  property  possessed  by 
them  previously  to  their  marriage,  and  as  to  their  subsequent  earnings. 
By  that  law  the  money  which  the  wife  then  possessed  und  her  nubse* 
queot  earnings  bclonpred  exclusively  to  hor  husband.  A/s  husband  liav- 
iog  acquiesced  fur  fifteen  yeai*s  in  her  holding  the  land  in  her  own  name 
and  in  making  improvements  thereon  with  her  earnings :  Held,  that  in 
a  controvv^rsy  between  the  parties  after  a  divorce,  this  was  evidence  of 
his  original  authorization  of  the  investments,  constituting  a  voluntary 
settlement  upon  his  wife,  and  that  therefore  the  property  belonged  to  A. : 
Jackson  v.  Jackson^  S.  C.  U.  S.,  Oct.  Term  1875. 

Master  and  Servant. 

Negligence — Liahiliti/  of  Master  for. — Where  a  brakeman  of  a  railway 
company  is  injured  while  in  the  service  of  the  company,  in  consequence 
of  a  defective  ladder,  which  giving  way,  caused  him  to  fall,  the  company 
will  not  be  liable  to  such  servant,  unless  it  had  notice  of  the  defect,  or 
might  have  had  such  knowledge  by  the  exercise  of  a  proper  degree  of 
diligence  and  care  :  Toledo^  Wdhash  dh  Western  Railway  Oo.  v.  /n- 
grakaniy  77  111. 

Mistake.     See  Evidence. 

MoRTOAQE.     See  Bankruptcy s 

Municipal  Bonds. 

Regularity  of  Proceedings  cannot  he  inquired  into  against  a  hondfide 
holder — Mandamus. — Where  specific  power  is-  given  by  the  legislature 
authorizing  a  board  of  education  to  issue  negotiable  bonds  for  school 
purposes  upon  certain  conditions  .prescribed,  the  regularity  of  the  pro- 
ceedings of  the  board  cannot  be  disputed,  where  the  bonds,  upon  their 
face,  purport  to  have  been  issued  under  the  law  in  question,  and  where 
they  have  been  sold  by  the  board  and  afterward  passed  into  the  hands 
of  a  hondfide  holder  :  TJie  State  ex  rel.  Robertson  v.  Board  of  Educa- 
tim,  27  Ohio  St. 

Mandamus  is  the  proper  remedy  to  compel  the  board  to  appropriate 
moneys  already  in  their  treasury  for  that  purpose,  towards  the  payment 
of  such  bonds,  and  to  levy  such  tax  as  may  be  necessary  to  complete 
such  payment :  Id. 

Municipal  Corporation. 

Municipal  Subscriptions  and  Bonds. — If  the  people  of  a  county  vote 
a  subscription  in  aid  of  a  railway  company  to  be  paid  in  bonds  of  the 
oounty  upon  certain  conditions  precedent,  the  county  authorities  cannot 
delegate  power  to  others  to  determine  when  the  conditions  are  per- 
formed, but  must  determine  that  fact  themselves,  as  the  authorized 
agents  of  the  people.  This  is  an  official  trust,  which  cannot  be  dele- 
gated :  Supervisors  of  JacJcson  County  v.  Brushy  77  111. 

License  of  Vehicles. — A  provision  in  a  city  charter  gave  the  power 
"  to  license,  tax  and  regulate  and  control  wagons  and  other  vehicles  con- 
veying loads  in  the  city ;  to  prescribe  the  width  and  tire  of  the  same, 
the  weight  of  loads  to  be  carried  and  the  rates  of  carriages."  Held, 
not  to  apply  to  the  case  of  wagons  used  by  the  defendant  in  the  regular 
course  of  his  business  as  a  merchant,  but  only  extends  to  wagons  of 
common  carriers  for  hire :  Joyce  v.  East  St,  Louis,  77  111. 
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National  Banks. 

Who  liable  as  Stockholdei's. — Primarily,  a  creditor  of  a  national 
bank  may  proceed  against  the  party  io  whom  the  legal  title  to  the 
stock  is  vested.  Where  shares  of  stock  in  a  banking  corporation  ha?e 
been  hyputhecated,  and  placed  in  the  hands  of  the  transferee,  he 
will  be  subjected  to  all  the  liabilities  of  ordinary  owners,  for  the  reason 
that  the  property  is  in  his  name,  and  the  legal  ownership  appears  to 
be  in  him  :    Whcelock  v.  Kost^  77  111. 

Neoliqence.     See  Master  and  Servant, 

Notice.     See  Agent. 

Officer. 

Payment  for  Services. — A  person  accepting  a  public  office  with 
a  fixed  salary  is  bound  to  perform  the  duties  of  the  office  for  the 
salary.  He  cannot  legally  claim  additional  compensation  for  the  dis- 
charge of  those  duties,  even  though  subsequently  imposed  by  statute  or 
ordinance.  And  a  promise  to  pay  an  officer  an  extra  sum  beyond  that 
fixed  by  law,  is  not  binding,  though  he  renders  services  and  exercises  a 
degree  of  diligence  greater  than  could  legally  have  been  required  o^ 
him  ;    City  of  Decatur  v.   Vermillion,  11  111. 

Practice.     See  Error, 

Assignments  of  Error. — The  object  of  the  rule  requiring  an  assignment 
of  errors  is  to  enable  the  court  and  opposing  counsel  tu  see  on  what 
points  a  reversal  of  judgment  is  to  be  asked,  and  to  limit  the  discussion 
to  such  points.  The  practice  of  unlimited  assignments  covering  the 
whole  case  and  compelling  the  court  to  sift  out  for  itself  the  points 
really  relied  on,  is  a  perversion  of  the  rule,  and  the  court  will  only  notice 
such  as  seem  to  it  material :  Phillips  Constmctian  Co.  v.  Seymour  et  d.^ 
S.  C.  U.  S.,  Oct.  Term  1875. 

Public  Use. 

Dedication  to. — Where  the  plat  of  a  village  showed  a  square,  not 
divided  into  lots  as  the  other  blocks,  with  no  designation  of  its  use,  and 
the  proof  showed  the  sale  of  lots  around  the  same  at  an  enhanced  price, 
and  an  intention  to  dedicate  the  square  to  public  use,  and  a  long  acqoies- 
cence  in  the  use  of  the  same  as  a  public  park,  this  was  held,  to  be  a 
dedication  at  common  law  to  the  public  use  :  Village  of  PrincevHU  v. 
Autenj  11  111. 

Record.     See  Error. 

Sale. 

When  Delivery  to  pass  Title.  —  To  affect  subsequent  purchaaen 
without  notice,  and  creditors,  there  must  be  an  actual  delivery  of  personal 
])ropcrty,  to  consummate  a  sale;  but  the  rule  has  its  exceptions,  in  the 
case  of  warehouse  receipts  :  as  where  a  warehouseman  purchased  grain 
stored  by  him,  for  another  person,  and  with  such  other  person's  money, 
and  took  up  his  outstanding  receipt,  held  by  the  vendor,  and  issued  a 
new  receipt  to  the  person  for  whom  he  bought,  it  was  held  that  the 
grain  was  not  liable  thereafter  to  be  taken  in  exeoution  against  the  wait- 
houseman  :  Broadwell  v.  Howard,  77  Ills. 

Set-off, 

When  allowed — Debts  oioing  by  and  to  an  insolvent  ChrporatioH.-^ 
The  debts  which  may  be  set-off  against  each  other  must  be  lo  the  Mme 
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Ti^lht,  and  tliiT  rule  is  the  same  at  law  and  in  equity  :  Scammon  v. 
KimbdU,  Assignee  of  Mutual  Security  Iruturancc  Co.^  8.  C.  U.  S.,  Oct. 
Term  Vuo. 

Where  an  insurance  company  which  has  become  insolvent  has  money 
on  deposit  with  a  banker,  the  latter  may  sct-ofF  against  the  company's 
assignee  in  bankruptcy,  his  claims  under  policies  of  the  company  for 
losses  on  properties  destroyed  by  fire  :  Id. 

But  he  cannot  sct-oif  his  claims  under  such  policies  against  his  notes 
for  subscriptions  to  stock  of  the  company*  The  stock  and  money  duo 
from  it^  sale  constitute  assets  in  trust  for  payment  of  the  company's 
debts,  and  the  rights  of  creditors  are  superior  to  those  of  a  stockholder, 
althou::h  the  latter  be  also  a  creditor:  ItL 

In  tlie  ordinary  course  of  business,  funds  deposited  with  a  banker 
become  his  property  and  constitute  an  ordinary  debt  payable  on  demand 
in  instuhucnts  at  the  depositor's  option,  and  the  subject  of  set-oif,  but 
semhU  if  they  were  deposited  with  him  as  treasurer  of  a  corporation  the 
funds  would  be  held  upon  a  trust  and  not  subject  to  set-off:  Id, 

Sheriff's  Sale. 

Grounds Jor  setting  aside. — Where  a  plaintiff  in  execution,  through 
his  attorneys,  bids  in  a  tract  of  land  turned  out  by  the  defendant  in  the 
execution,  in  satisfaction  of  the  execution,  in  consequence  of  the  mis- 
representations of  the  sheriff  making  the  levy  and  sule,  that  the  same 
was  not  encumbered,  when,  in  fact,  it  was  encumbered  in  excess  of  its 
value,  this  will  afford  no  ground  for  setting  aside  the  sale  and  satisfaction, 
as  the  sheriff  is  not  the  agent  of  the  defendant :  Vanscogoc  v.  Kinder^ 
11  III. 

Stock.     Sec  Contract;   Corporations. 

Unpaid — Liabdifg  of  Owner. — Unpaid  stock  is  as  much  a  part  of 
the  assets  of  an  insurance  company  as  the  cash  which  has  been  paid  in 
upon  it.  Creditors  have  the  same  right  to  look  to  it  as  to  anything  else, 
and  the  same  right  to  insist  upon  its  payment  as  upon  the  payment  of 
any  other  debt  due  to  the  company.  As  regards  creditors  there  is  no 
distinction  between  such  a  demand  and  any  other  asset  which  may  form 
a  part  of  the  property  and  effects  of  the  corporation  :  Sanger  v.  Upton, 
Assignee,  dhc;  Upton,  Assignee  v.  Trihilcock,  S.  C.  U.  S.,  Oct.  Term 
1875. 

A  fraudulent  representation  by  an  agent  of  the  corporation  at  the  time 
he  obtained  a  subscription  to  the  stock,  that  only  20  per  cent,  of  the  par 
value  was  assessable,  is  no  defence  to  an  action  by  the  corporation  or  its 
assignee  in  bankruptcy  for  the  unpaid  instalments.  A  party  has  no 
right  to  rely  on  a  representation  that  is  contrary  to  law  :  Id. 

Trustee. 

Compensation  of. — At  common  law,  in  the  absence  of  contract,  a 
trustee  is  entitled  to  no  compensation  for  the  management  of  the  trust 
property.  He  may  impose  terms  as  the  condition  of  his  acceptance 
of  the  trust,  and  the  person  creating  the  trust  may  accede  to  the  same 
or  not  as  he  chooses.  Where  the  trust  is  accepted  without  agreement 
&s  to  compensation,  the  trustee  may  charge  for  all  reasonable  and  proper 
expenses  incurred  in  caring  for  and  preserving  the  trust  property  or 
fund :  Hnggins  v.  Rider,  77  Ills. 
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War. 

Effect  of  Honorable  Discharge — Meaning  of  "  AUotoances." — ^An  hon- 
orable discharge  of  a  soldier  from  service  does  not  restore  to  him  pay 
and  allowances  forfeited  for  desertion :  United  States  y.  Landers^  8.  G. 
U.  S.,  Oct.  Term  1875. 

Under  the  term  ^<  allowances"  bounty  is  included  :  Id* 

Effect  of  a  state  of  War  upon  Commercial  Intercourse. — As  a  general 
rule  one  of  the  immediate  consequences  of  a  declaration  of  war  and  the 
effect  of  a  state  of  war,  even  when  not  declared,  is  that  all  commercial 
intercourse  and  dealing  between  the  subjects  or  adherents  of  the  con- 
tending powers  is  unlawful,  and  is  interdicted.  In  the  United  States, 
however,  licences  to  carry  on  trade,  especially  in  the  case  of  a  civil  war 
which  is  sectional,  may  be  issued  under  the  authority  of  an  Act  of  Con- 
gress, and  in  special  cases  for  purposes  immediately  connected  with  the 
prosecution  of  the  war,  they  may  be  granted  by  the  authority  of  the 
President,  as  commander-in-chief  of  the  military  and  naval  forces  of  the 
United  States :  Matthews  v.  McStea,  S.  C.  U.  S.,  Oct.  Term  1875. 

Both  the  Act  of  Congress  of  July  13th  1861,  and  the  proclamation 
of  the  President  of  August  16th  1861,  exhibit  a  clear  implication  that 
before  the  first  was  enacted,  and  the  second  was  issued,  commercial  inter- 
course was  not  unlawful,  and  that  it  had  been  permitted  :  Id. 

Where  a  bill  of  exchange,  dated  April  23d  1861,  and  made  pajahle 
in  one  year,  was  drawn  on  a  firm  in  New  Orleans  and  accepted  by  them 
on  the  day  of  its  date,  and  A.,  one  of  the  defendants,  and  a  member  of 
the  firm,  was  a  resident  of  the  State  of  New  York,  it  was  held^  that  the 
partnership  was  not  dissolved  by  the  war  of  the  rebellion  prior  to  April 
23d  1861,  and  that  therefore  A.  was  liable  :  Id. 

Warranty.     See  Constitutional  Law, 

Waters  and  Water-courses. 

Municipal  Corporation — Damages. — If  a  city  in  fixing  the  grade  of  a 
street,  or  in  afterwards  changing  it,  causes  water  to  flow  upon  a  lot  that 
it  did  not  naturally  flow  upon,  the  city  will  be  held  liable  therefor: 
City  of  Bhomington  v.  Brokaw,  77  Ills. 

Writ  of  Error. 
From  the  Supreme  Court  of  the  United  States  to  a  State  Court — To 
what  Court  directed —  Transmission  of  Record. — If  the  highest  court  of 
a  state  has,  after  judgment,  sent  its  record  and  judgment  in  accordance 
with  the  law  of  the  state  to  an  inferior  court  for  safe  keeping,  and  no 
longer  has  them  in  its  own  possession,  the  Supreme  Court  of  the  United 
States  may  send  its  writ  either  to  the  highest  court  or  to  the  inferior 
court.  If  the  highest  court  can  and  will,  in  obedience  to  the  require- 
ment of  the  writ,  procure  a  return  of  the  record  and  judgment  from  the 
inferior  court,  and  send  them  up,  no  writ  need  go  to  the  inferior  court 
But  if  it  fails  to  do  this,  the  Supreme  Court  of  the  United  States  maj 
send  direct  to  the  court  having  the  record  in  its  custody  and  under  its 
control :  Atherton  et  al  v.  Fowler  et  al,  8.  C.  U.  S.,  Oct.  Term  1875. 
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MICROSCOPICAL  EXAMINATION  OF  BLOOD  IN  ITS 
RELATION  TO  CRIMINAL  TRIALS. 

Can  the  red  blood  corpuscles  of  other  animals  be  distinguished 
from  those  of  man,  so  as  to  warrant  a  certain  conclusion  in  those 
criminal  cases  in  which  the  question  becomes  of  value  in  deciding 
the  guilt  or  innocence  of  the  accused  ? 

It  has  hitherto  been  a  disputed  point,  whether  human  blood 
could  bo  distinguished  from  other  mammalian  blood  by  any  means 
whatever.  The  object  of  this  article  is  to  show  that  this  may  bo 
determined  by  measurement,  based  upon  the  observation  that  the 
corpuscles  of  human  blood,  in  the  aggregate,  arc  larger  than  those 
of  any  other  mammal. 

Blood  itself  can  be  told  from  other  substances  by  other  methods, 
which  serve  as  a  resource  in  those  cases  where  the  corpuscular  forms 
have  been  destroyed ;  but  by  this  means  alone  can  the  different 
kinds  of  blood  be  recognised. 

Dr.  Joseph  G.  Richardson,  in  his  work  on  Medical  Microscopy, 
quotes  the  following  case,  showing  the  value  of  microscopic  exami- 
nation, not  only  in  the  detection  of  blood  stains,  but  of  other 
suspected  matters,  which  may  chance  to  havo  a  bearing  upon  the 
detection  of  crime : — 

"  The  trial  occurred  at  Norwich,  England,  about  the  year  1850, 

under  the  following  circumstances :  A  female  child,  nine  years  of 

age,  was  found  lying  on  the  ground  in  a  small  plantation,  quite 

dead  from  a  wound  in  the  throat.     Suspicion  fell  upon  the  mother 
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of  the  girl,  who,  upon  being  taken  into  custody,  behaved  with  tho 
utmost  coolness  and  admitted  having  taken  her  child  to  the  plan- 
tation where  the  bodv  was  found,  whence  the  child  was  lost  while 
going  in  quest  of  flowers.  There  was  found  in  the  woman's  pos- 
session a  large  knife,  which  was  submitted  to  a  careful  examination ; 
nothing  was  found  upon  it,  however,  with  the  exception  of  a  few 
pieces  of  hair  adhering  to  the  handle,  so  small  as  to  be  scarcely 
Yisible.  Tho  examination  being  conducted  in  the  presence  of  the 
prisoner,  and  the  ofiicer  remarking :  *  Here  is  a  bit  of  fur  or  hair 
on  tho  handle  of  your  knife,*  the  woman  replied  '  Yes,  I  dare  say 
there  is,  and  very  likely  some  stains  of  blood,  for  as  I  came  home 
I  found  a  rabbit  caught  in  a  snare  and  cut  his  throat  with  the 
knife.' 

"  The  knife  was  sent  to  London,  and  with  tho  particles  of  hair 
submitted  to  a  microscopic  examination.  No  trace  of  blood  couM 
at  first  bo  detected  upon  the  weapon,  which  appeared  to  have  been 
washed ;  but  upon  separating  tho  horn  handle  from  the  shaft,  it 
was  found  that  a  fluid  had  penetrated  into  tho  socket  which  was 
found  to  bo  blood,  certainly  not  tho  blood  of  a  rabbit,  but  bearing 
a  resemblance  to  that  of  a  human  body. 

"  The  hair  was  then  submitted  to  examination.  This  hair  wa3 
found  by  tho  microscopist  to  be  that  of  a  squirrel  Now  round 
the  neck  of  the  child  at  the  time  of  the  murder  there  was  a  tippet 
of  squirrel's  fur.  This  strong  circumstantial  evidence  was  deeme<l 
by  the  jury  eufiicient  to  convict  the  prisoner,  and  while  waiting 
execution  she  confessed  her  crime." 

Had  the  woman  not  convicted  herself,  in  her  statement  to  the 
officer,  and  the  blood'  on  tho  shaft  of  the  knifo  been  the  only  evi- 
dence of  guilt,  perhaps  this  would  not  have  warranted  a  conviction, 
even  if  it  could  have  been  shown  to  bo  human  bloody  as  it  might 
have  been  of  old  date  and  the  result  of  accident ;  but  had  human 
blood  been  found  upon  the  bladc^  which  could  not  have  been  fully 
accounted  for  in  some  other  way,  it  would  seem  to  be  pretty  con- 
clusive evidence. 

It  will  be  remembered,  in  the  recent  case  of  Rubenstein,  in  New 
York,  tho  defence  claimed  that  the  blood  found  on  the  prisoners 
clothes  was  hen* 8  blood.  This  blood  is  easy  to  be  distinguished  from 
human  blood  by  the  form  of  tho  corpuscles,  but  as  Prof.  Eaton, 
who  testified  in  the  case,  did  not  claim  to  be  able  to  distinguish  the 
blood  actually  found  from  some  other  kinds  of  mammalian  blood 
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(of  the  dog,  for  illustration),  had  the  criminal  been  wise  enough,  ho 
might  have  been  able  to  cheat  the  gallows,  perhaps,  without  hav- 
ing recourse,  as  he  did,  to  suicide  for  that  purpose. 

But  can  human  blood  under  any  circumstances  be  clearly  distin- 
guished from  that  of  other  mammals  which  resemble  it  in  form — 
the  blood  of  the  dog,  for  instance  ? 

Dr.  Richardson  claims  that  it  can  be  certainly  known  from  that 
of  the  ox,  sheep  or  pig,  but  does  not  speak  of  the  dog. 

In  a  recent  work  by  M.  Naquet,  *'  Professor  to  the  Faculty  of 
Medicine  of  Paris,"  entitled  "  Legal  Chemistry  a  Guide  to  the  De- 
tection of  Poisons,  Examination  of  Stains,"  &c.,  the  following 
statement  occurs  :  "  When  they"  (the  blood-stains)  "  are  tolerably 
recent  they  may  be  detected  by  examining  the  moistened  stained 
cloth  directly  under  the  microscope;  a  discrimination  between 
animal  and  numan  blood  is  then  possible." 

In  regard  to  the  recognition  of  blood  stains  of  long  standing^ 
*'  M.  M.  Briand  Choude  Claubry"  (Manuel  complet  de  Mddecino 
Legale,  Paris,  1852,  page  789),  declares  that  *•  however  great  may  bo 
the  age  of  the  spots,  microscopical  examination  will  nevertheless 
reveal  the  blood  globules  ;  those  on  which  M.  Robin  mado  his  ex- 
periments dated  back  from  eight  to  twelve  years." 

On  the  other  hand.  Dr.  Woodward,  of  Washington,  D.  C,  in  com- 
menting upon  Dr.  Richardson*s  paper,  "  upon  the  possibility  of 
distinguishing  the  blood  of  man  from  that  of  the  ox,"  &c.,  in  a 
communication  published  in  the  '^  London  Microscopical  Journal," 
of  February  1875,  says,  "  there  are  certain  mammals,  among  them 
the  dog,  whose  red  blood  corpuscles  are  so  nearly  identical  in  size 
with  those  of  human  blood  that  they  cannot  be  distinguished  by 
any  power  of  the  microscope,  even  in  fresh  blood,  much  less  in 
dried  stains." 

Having  been  myself  engaged  for  some  time  past,  in  microscopic 
and  chemical  investigations,  several  of  which  have  brought  me  as 
a  witness  in  cases  before  the  courts,  and  also  for  a  number  of 
months  having  made  the  distinguishing  between  human  and  other 
mammalian  blood,  as  well  as  that  of  other  red-blooded  animals, 
hoth  fresh  and  in  dried  stains  upon  various  materials,  a  careful 
Btady,  I  propose  to  give  the  results  of  these  investigations  in  a 
journal  of  the  legal  profession,  to  which  profession  they  seem 
practically  to  belong,  and  leave  it  to  them  and  the  scientific  world 
generally  to  pronounce  judgment  in  the  case. 
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WBere  the/ormt  of  the  blood  corpuscles  differ  from  those  of 
man,  as  would  have  been  the  fact  in  Bubenstein's  case,  had  tl'S 
blood  found  on  his  garments  been,  as  he  alleged,  hen's  blood,  the 
question  would  present  no  other  difficulty  than  the  actual  recogn'' 
tion  and  Bhowing  of  the  forms  of  the  corpuscles,  without  reg«rJ 
to  their  size ;  but  in  those  cases  which  depend  upon  differeac«i  o' 
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measurement  alone,  as  between  man  and  the  dog,  a  correct  conclu- 
sion rests  upon  the  solution  of  the  question,  whether  we  can  by 
any  known  means  ascertain  such  difference. 
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I  may  say  in  this  place  that  I  have  made  all  mj  measurements 
"with  one  of  Hartnack's  No.  8  objectives,  without  collar  adjust- 
ment. The  camera  Lucida  was  placed  in  every  case  at  the  same 
height  from  the  table  (ten  inches) ;  the  light  was  also  placed  at  the 
same  angle  and  distance  from  the  reflector,  so  that  if  there  was 
any  source  of  error  in  any  direction  it  could  not  have  affected  the 
comparative  measurement  of  the  corpuscles  in  the  least  degree. 

The  blood,  which  was  obtained  from  some  fifteen  individuals 
of  both  sexes,  from  children  to  adults,  and  from  nearly  as  many 
dogs,  comprising  a  spaniel,  a  Newfoundland,  two  or  three  terriers 
of  different  ages,  besides  several  mongrels  of  various  breeds,  was 
dried  upon  glass  in  the  usual  manner,  and  then  drawn  and  mea- 
sured as  shown  in  my  figures. 

There  is  no  appreciable  difference  in  measurement  between /mi 
corpuscles  and  those  dried  in  thin  layers  on  glass.  I  have  chosen 
those  dried  on  the  glass  as  being  the  most  convenient  to  draw 
from. 

Instead  of  measuring  separate  corpuscles,  as  they  pass  under  the 
micrometer,  I  have  adopted  a  method  which  seems  not  only  free 
from  error,  but  which  in  criminal  trials  enables  me  to  show  the 
court  and  jury  the  Result  of  my  investigations,  instead  of  their 
having,  as  heretofore,  to  depend  upon  the  mere  abstract  statement 
of  numbers. 

In  every  case  the  miscroscope  might  be  taken  into  court  to 
verify  the  accuracy  of  the  drawings,  as  I  have  already  done  in 
private  before  several  eminent  judges  and  lawyers  of  this  city,  in  a 
case  of  bluod  corpuscles  scraped  from  the  blade  of  a  knife,  and 
restored  and  preserved  on  a  glass  slide. 

On  making  the  drawing,  in  the  first  place  a  horizontal  lino  is 
drawn  along  the  margin  of  a  piece  of  thick  paper — to  this  a  per- 
pendicular line  is  let  fall,  forming  with  the  base  line  the  tvo 
sides  of  a  rectangular  figure.  A  spot  is  next  selected  on  the  glass 
slide  where  the  corpuscles  are  spread  in  a  single  layer  and  arc  as 
little  deformed  as  may  be,  and  where  one  of  the  squares  maybe 
filled  without  the  necessity  of  much  change  of  place  of  slide  or 
paper.  I  next  proceed  to  pile  up  the  corpuscles,  so  to  speak,  begin- 
ning in  the  angle  formed  by  the  meeting  of  the  lines,  until  I  have 
a  pile  of  seven,  and  so  proceed  with  pile  after  pile  until  I  have  seven 
piles,  containing  forty-nine  corpuscles  in  all ;  this  is  shown  in  the  first 
plate.     The  glass  slide  is  not  moved,  the  paper  being  moved  onlj 
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at  right  angles  to  bring  the  corpuscles  into  lines.  I  have  drawn 
some  eight  ^r  ten  thousand  blood  corpuscles  of  all  kinds,  and  placed 
in  twenty-four  tables  1176  human  and  dog  corpuscles,  giving  1176 
measurements  of  each. 

The  magnifying  power  used  gives  1275  diameters;  that  is,  a 
superficial  area  of  1625625. 

Each  of  the  plates  are  dated  when  drawn  (as,  per  example,  the 
one  engraved)  and  marked  on  the  back  as  follows  : — 

Plate  I.  "Blood  of  female  forty  years  old.  Corpuscles  taken 
without  selecting,  as  they  occur  on  the  slide,  1275  diameters,  June 
1st  1876. 

^^  Blood  of  dog  terrier,  three  years  old,  taken  as  above." 

The  plate  shows  the  relative  size  of  the  corpuscles,  that  of  the 
dog  being  the  smallest. 

The  average  measurement  of  blood  corpuscles  from  my  tables  is : 

Human  blood,  52*37  of  an  inch,  0077.74  millimeters. 
I>og'8        **        jB^fT         **    **       0068.89  ** 

Gulliver,  the  authority  followed  by  Drs.  Carpenter,  Flint,  Rich- 
ardson and  others,  gives : — 

Human  blood,  ^^^  of  an  inch,  0079.40  millimeters. 
I>og'8        '*       is'ii        **     *'       0071.60  " 

Schmidt,  another  authority,  gives : — 

Human  blood,  ^f^,  of  an  inch,  0077.76  millimeters. 
^og'B        •*       ^Jij        "     **      0071.60  " 

In  the  engraved  plate.  No.  1,  the  human  blood  was  from  a  female 
of  the  age  of  forty,  and  the  dog's  blood  was  that  of  a  terrier  three 
years  old,  as  before  mentioned. 

The  measurement  of  the  seven  rows  of  human  blood  corpuscles 
measured  both  ways — that  is,  horizontally  and  perpendicularly, 
making  fourteen  measurements — gives  an  aggregate  of  37.5  inches, 
which  is  below  the  average,  this  being  88.4  inches.  The  dog*s 
blood  measures  34.7  inches,  which  is  above  the  average,  this  being 
33.9  inches. 

I  may  remark  that  these  drawings  were  made  by  me,  mathemati- 
cally accurate  on  the  engraved  block ;  should  the  print  show  any 
difference  it  will  be  due  to  the  swelling  or  shrinking  of  the  paper, 
and  of  course  this  could  not  affect  the  proportions. 

Divide  37.5  inches  by  98,  double  the  number  of  corpuscles  in 
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the  table ;  this  gives  .3826,  the  diameter  of  one.  Divide  this  snmby 
the  magnifying  power  1275  gives  ^3*33  of  an  inch  =  .007614  mil- 
limeters. The  dog*s  blood  in  the  plate  measured  in  the  same  man- 
ner gives  whole  measurement  34.7  inches.  One  corpuscle,  .3551 
b^'do  of  an  inch  =.007680  millimeters. 

I  find  thus  far  from  all  the  measurements  I  have  made  that  if 
we  compare  the  smallest  table  of  human  blood  with  the  largest  of 
the  dog*s  blood,  the  difference  is  recognisable  at  a  glance ;  and  if 
we  further,  as  recommended  by  Dr.  Richardson,  use  a  higher  mag- 
nifying power,  this  difference  will  be  still  more  marked.  I  give  two 
diagram  tables  of  this  kind,  showing  a  magnifying  power  of  2932 
diameters.     (Plate  II.) 

It  will  be  seen  how  closely  my  measurements  agree  with  the 
authori'ies,  and  I  may  say  in  passing  that  I  had  drawn  and  mea- 
sured nearly  all  these  tables  previous  to  comparing  any  of  them 
with  these  authorities. 

In  still  further  pursuing  the  subject,  I  propose  to  give  drawings 
of  different /or7w«  of  blood  corpuscles  liable  to  be  calfed  in  question 
in  criminal  trials ;  and  also  the  result  of  experiments  with  refer- 
ence to  distinguishing  different  kinds  of  blood  taken  from  spots  on 
various  substances ;  'as,  per  example,  from  knife-blades,  knife- 
handles,  linen,  silk,  leather,  wood,  &c.,  &c.,  and  also  to  show  how 
far  it  is  possible  to  dfatinguish  blood  spots  from  other  stains,  even 
where  the  blood  corpuscles  have  been  entirely  destroyed. 

It  will  be  seen  at  once  that  by  this  method  of  presenting  the 
matter,  evidence  can  be  brought  in  such  a  manner  before  those 
whose  province  it  is  to  decide,  as  to  preclude  the  possibility  of 
error  on  their  part. 

It  will  also  be  seen  that,  although  my  measurementt  io 
correspond  closely  with  the  authorities,  thus  going  to  prove 
their  general  accuracy;  still,  were  not  this  the  fact,  it  would 
not  affect  the  result,  as  this  depends  upon  the  comparison  of  the 
corpuscles  with  each  other,  without  regard  to  their  absolute  mea- 
surement. 

The  blood  slides  were  all  prepared  in  precisely  the  same  man- 
ner ;  the  corpuscles  were  figured  under  precisely  the  same  condi- 
tions of  the  instrument,  light,  &c.  As  I  have  mentioned  before, 
I  have  made  nearly  ten  thousand  drawings  of  blood  corpuscles 
since  I  began  this  investigation.  These  have  been  made  from 
fourteen  different  kinds  of  animals,  and  certainly  the  blood  corpus- 
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Blood  CoqinMlw  dnwn  dlrast  from  Dfttnn,  u  ■eon  on  glut  ilida. 

cles  of  no  one  of  these  approach  aa  near  to  thoee  of  man  as  do 
those  of  the  dog. 

I  here  rest  the  question  "whether  the  red  blood  corpuscles  of 
man  and  the  dog  in  their  normsl  condition  can  by  the  aid  of  the 
microscope  he  distinguished  from  each  other  ?"  How  far  this  can 
be  done  with  blood  spots  scattered  on  various  substances,  as  men- 
tioned before,  remains  for  future  discussion. 

The  third  plate  has  been  drawn  since  the  above  was  written.  It 
vas  thought  nell  to  give  it,  as  it  shows  the  form  the  blood  corpus- 
cles frequently  assume  when  dried  on  glass  and  like  substances. 
The  square  covers  an  area  about  equal  to  the  average  of  my  mea- 
Gurements.  If  we  count  two  of  the  corpuscles  which  project  over 
the  lines  as  occupying  the  apace  of  one  on  the  inside  of  the  square, 
we  shall  find  that  they  number  forty-nine,  as  when  formed  of  sin- 
gle corpurcles  arranged  in  order,  as  in  my  tables  ;  this  fact  shows 
that  but  little,  if  any,  shrinkage  occurs,  even  when  the  corpuscles 
are  forced  out  of  shape  from  any  cause. 

R.  U.  Piper,  M.  D. 

CHlcon,  III, 
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RECENT    AMERICAM    DECISIONS. 

Supreme  Court  of  Vermont 

JAMES  FERRITER  et  al.  r.  J.  M.  TYLER  bt  al. 

It  is  the  right  of  the  directors  of  the  public  schools  to  prescribe  the  honn  of 
attendance  of  the  pupils,  and  to  make  a  proper  system  of  punishments  for  absence, 
&c. 

In  doing  this  the  public  rights  and  convenience  must  gorem,  without  regard  to 
the  wushes  or  convenience  or  private  preferences  of  parents  or  others. 

This  rule  applies  to  the  attendance  of  the  children  on  public  or  private  religions 
worship  on  week-days  during  the  prescribed  hours  for  school.  Such  purpose  does 
not  excuse  violation  of  the  rules  of  the  schools. 

In  equity  on  bill  and  answer.  The  complainants  were  members 
of  the  Catholic  Church  in  the  village  of  Brattleborough,  and  it  ap- 
peared that  on  June  4th  1875,  the  priest  of  the  said  church,  acting 
in  behalf  of  the  complainants,  sent  to  the  respondents,  who  were 
the  prudential  committee  of  that  school  district,  a  request  that  the 
Catholic  children  might  be  excused  from  attendance  at  school  on 
"all  holy  days,"  and  especially  on  that  day,  being  holy  Corpui 
Christi  day.  To  this  note  the  committee  replied  that  the  request 
could  not  be  granted,  as  it  would  involve  closing  some  of  the  schools 
and  greatly  interrupting  others. 

It  further  appeared  that  about  sixty  Catholic  children,  by  direc- 
tion and  command  of  their  parents,  were  kept  from  school  to  attend 
religious  services  on  said  4th  of  June,  being,  as  stated  in  the 
bill,  "holy  Corpus  Christi  day."  A  few  of  them  applied  for  ad- 
mission to  the  schools  in  the  aflernoon  of  that  day,  and  all,  or 
nearly  all,  so  applied  the  next  morning,  when  they  were  told  by 
the  committee  that,  as  they  had  absented  themselves  without  per- 
mission, and  in  violation  of  the  rules  of  the  school,  which  they 
well  understood,  they  could  not  return  without  an  assurance  from 
their  parents,  or  their  priest,  that  in  future  they  would  comply 
with  the  rules  of  the  schools,  the  committee  assuring  said  children, 
and  many  of  their  parents,  and  also  the  priest,  that  if  said  schools 
would  not  again  be  interrupted  in  like  manner  they  would  gladly 
admit  said  children  to  them  ;  that  said  priest  and  parents  refused 
to  comply  with  such  proposal,  and  claimed  that  on  all  days  which 
they  regard  as  holy  they  may,  as  matter  of  right,  take  their  chil- 
dren from  the  schools  without  any  regard  to  the  rules  thereof. 

The  bill  prayed  an  injunction  against  the  committee,  defendants 
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from  preventing  the  admission  of  the  complainants'  children  to  the 
Baid  schools,  &c. 

The  oipmioB  of  the  conit  was  delivered  bj 

Barrett,  J. — [After  stating  the  facts  in  detail.]  The  gronnd 
and  reason  of  the  exemption  asked  for  in  this  case,  as  stated  in 
the  bill,  are,  that  the  parents  of  said  children  were  members  of  the 
Catholic  Church,  and  they  were  directed  by  the  priest  of  said  church 
to  attend  religious  services  on  said  4th  d&y  of  June  and  have  their 
children  do  so,  as  already  more  fully  stated.  The  legal  ground  and 
reason  of  the  relief  prayed  for  are  indicated  by  the  expressions  in 
the  bill,  namely — "  their  (the  orators*)  constitutional  right  to  wor- 
ship God  according  to  the  dictates  of  their  own  consciences,  with- 
out being  abridged  in  the  enjoyment  of  their  civil  rights;"  and 
their  '^  right  to  exercise  parental  authority  and  government  over 
their  children  as  regards  their  moral  training  and  culture ;"  which, 
when  put  in  the  form  of  direct  and  explicit  statement,  is  in  effect, 
that  the  enforcing  of  the  rules  of  suspension  by  the  committee  upon 
the  children  of  the  orators  violated  the  rights  of  the  orators  under 
Art.  III.  of  the  constitution  of  the  state ;  and  violated  also  the 
legal  right  of  the  orators  to  control  their  children  in  the  matter  of 
attending  the  public  schools  of  the  district,  as  against  the  right 
of  the  committee  in  the  same  behalf. 

It  is  the  duty  of  this  court  to  decide  whether  either  of  these 
propositions  is  maintainable.  The  article  in  the  constitution  on 
which  the  former  of  these  depends  is,  ^^  That  all  men  have  a  natu- 
ral and  inalienable  right  to  worship  Almighty  God  according  to 
the  dictates  of  their  own  consciences  and  understandings,  as  in 
their  opinion  shall  be  regulated  by  the  word  of  God  ;  and  that  no 
man  ought  to,  or  of  right  can,  be  compelled  to  attend  any  religious 
worship,  &c.,  contrary  to  the  dictates  of  his  conscience ;  nor  can 
any  man  be  justly  deprived  or  abridged  of  any  civil  right  as  a 
citizen  on  account  of  his  religious  sentiments  or  peculiar  mode  of 
religious  worship;  and  no  authority  can  or  ought  to  be  vested  in 
or  assumed  by  any  power  whatever,  that  shall  in  any  case  inter- 
fere with,  or  in  any  manner  control,  the  rights  of  conscience  in  the 
free  exercise  of  religious  worship  ;  nevertheless,  every  sect  or  de- 
nomination of  Christians  ought  to  observe  the  Sabbath,  or  Lord*s 
day,  and  keep  up  some  sort  of  religious  worship,  which  to  them 
shall  seem  most  agreeable  to  the  revealed  will  of  God.''     In  the 
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light  of  that  article,  the  former  of  these  propositions,  if  critically 
considered  in  its  relation  to  the  case  made  by  the  bill,  obviously 
cannot  be  maintained ;  for  the  action  of  the  committee  touches  not 
nor  affects  the  worship  of  Almighty  God  by  the  orators,  whether 
such  worship  be  in  one  way  or  another,  or  not  at  all ;  nor  does  it 
touch  or  affect  their  religious  sentiments,  or  peculiar  mode  of  re- 
ligious worship  ;  nor  does  it  in  any  manner  interfere  with  or  control 
the  rights  of  conscience  in  the  free  exercise  of  religious  worship. 
That  article  in  the  constitution  looks  only  to  the  personal  con- 
science of  the  individual  as  relates  to  his  personal  worship  of 
Almighty  God.  It  looks  only  to  the  personal  relation  of  the  indi- 
vidual to  his  God,  both  as  to  belief  and  worship ;  and  not  to  the 
relation  that  the  individual  may  sustain  to  others  in  respect  to  their 
belief  and  worship.  The  not  consenting  that  the  children  of  the 
orators  might  leave  the  schools  for  the  purpose  of  attending  divine 
worship  on  the  day  in  question  did  not  touch  the  belief  of  the  ora- 
tors as  to  the  character  of  that  day,  nor  did  it  touch  or  control  the 
free  exercise  by  them  of  religious  worship  according  to  their  belief 
and  conscience,  nor  is  anything  to  that  effect  alleged  or  intimated 
in  the  bill. 

Still  further,  it  may  be  remarked  that  the  bill  does  not  present 
it  as  a  matter  of  conscience,  either  with  the  orators  or  their  children, 
that  the  children  should  attend  service  on  that  day ;  but  only  rep- 
resents that  it  is  a  holy  day  in  the  church,  and  accustomed  to  be 
observed  as  such.  No  divine  authority  for  it  is  quoted  or  asserted, 
and  its  observance,  in  this  instance,  by  the  orators  and  their  chil- 
dren, by  attending  religious  services,  is  put  upon  the  direction  of 
the  priest,  without  showing  or  asserting  that  anything  of  religious 
conscience  was  involved  in  obeying,  or  not  obeying,  that  direction. 
Yielding  to  supervening  authority  exercised  by  a  recognised  supe- 
rior is  ono  thing ;  but  it  is  not  necessarily,  nor  impliedly,  the  same 
thing  as  obedience  to  the  dictates  of  the  inward  monitor  and 
avenger. 

Again,  when  the  facts  set  forth  in  the  answer  are  considered,  it 
seems  very  apparent  that  only  the  attendance  of  the  orators'  chil- 
dren on  the  morning  session  of  the  schools  on  that  4th  of  June 
involved  any  matter  of  conscience  in  relation  to  the  day  ;  for  many 
Catholics  in  the  village  were  about  their  accustomed  business  and 
labor  during  that  day  as  on  other  days,  "and  many  of  their 
children  were  at  play  in  the  streets  and  elsewhere  during  that  day, 
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and  some  of  the  scholars  that  had  been  taken  from  the  schools  to 
attend  the  religious  service  presented  themselves  for  attendance  in 
school  in  the  afternoon.  Hence,  as  to  the  matter  of  fact  as  shown 
by  the  bill  and  answer,  it  would  be  very  diflScult  to  find  that  the 
observance  of  the  day  is  binding  on  the  Catholic  conscience ;  and 
the  bill  and  answer  furnish  the  only  legitimate  evidence  we  have 
on  that  subject ;  and  this  difficulty  is  considerably  enhanced  by 
the  fact,  that,  up  to  the  4th  of  June  1874.  that  conscience  had 
never  caused  it  to  be  required  that  the  Catholic  children  should 
be  absent  at  all  from  the  schools  on  that  day. 

It  is  proper  also  to  state  explicitly  that,  if  the  action  of  the  com- 
mittee, either  in  the  making  or  the  enforcing  of  the  rule,  was 
unlawful  in  this  instance,  and  was  the  subject  of  remedy  by  suit  in 
chancery,  or  at  law,  such  suit  should  not  be  in  the  name  of  the 
parents,  but  of  the  children,  as  the  real  party  plaintiff. 

What  is  thus  presented  seems  to  show  sufficient  ground  and  rea- 
son for  holding  that  the  bill  cannot  be  maintained  on  the  proposi- 
tion as  to  the  constitutional  rights  of  the  orators.  But  having 
regard  to  the  character  of  the  subject,  and  to  the  scope  of  the  argu- 
ments that  have  been  addressed  to  us,  we  are  disposed  to  consider 
that  proposition  in  a  broader  view. 

To  this  end,  suppose  the  children  of  the  orators  to  be  the  orators, 
and  to  have  set  forth  as  true  of  themselves  all  that  the  bill  contains 
as  to  the  church,  and  the  day,  and  their  priest,  and  the  application 
to,  and  refusal  by,  their  teachers  and  committee,  and  the  attending 
on  the  religious  services,  and  the  being  excluded  from  the  schools, 
and  the  action  of  the  committee  in  respect  thereto;  and  to  have 
been  answered  in  every  material  respect  as  the  bill  of  the  orators 
is  answered.  In  such  case  the  ground  of  complaint  and  remedy 
would  be,  that  their  (the  children*s)  rights  under  Art.  III.  had  been 
violated  by  the  action  of  the  committee.  Could  it  be  maintained  ? 
This  is  really  the  question  which  counsel  for  the  orators  seem  to 
regard  as  being  before  the  court. 

This  brings  into  consideration  the  scope  and  purpose  of  that 
article  of  the  constitution.  It  is  noticeable  as  bearing  on  the  subject, 
that  this  is  the  first  instance  of  the  assertion  of  what  is  now  claimed 
for  that  article.  The  article  was  in  the  original  constitution  of  1777, 
and  has  been  continued  from  that  time  to  the  present.  In  that 
original  constitution,  also,  the  40th  section  was,  ''A  school  or  schools 
shall  be  established  in  each  town  by  the  legislature  for  the  conve- 
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nient  instruction  of  youth,"  &c.  By  the  revision  of  1785— ratified  in 
1786 — that  article  was  changed  in  phrase,  but  not  in  sense  or  effect, 
and  thus  it  has  remained,  being  sec.  41  in  our  present  constitution. 
The  legislature,  in  pursuance  of  said  provision  of  the  constitution, 
has  been  continuously  making  provision  for  such  schools ;  and  such 
schools  have  existed  and  been  in  operation  in  all  the  towns  in  the 
state  down  to  the  present  time,  with  great  variety  of  dehiil  as  to 
organization,  administration  and  requirement,  even  to  compulsory 
attendance  by  force  of  specific  enactment.  While  those  two  arti- 
cles (III.  and  41)  have  thus,  side  by  side,  been  in  force  to  every 
practical  intent,  all  forms  of  religious  belief  and  unbelief,  charac- 
terizing the  various  sects  and  denominations  of  men  relatively  to 
religion,  and  all  forms  of  church  organization,  based  on  such  forms 
of  belief,  have  been  in  existence  and  operation,  with  all  the  details 
of  religious  worship  and  service,  professedly  involving  the  con- 
science and  its  demands  peculiar  to  each  differing  sect;  and  yet 
this  is  the  first  instance  in  which  it  has  been  asserted  that  the  ad- 
ministration of  our  common  public  schools,  under  the  contemporary 
constitution  in  that  behalf  and  the  enacted  laws,  has  violated  any 
rights  accorded  by  said  Art.  III.  It  is  to  be  noticed  still  further, 
that,  while  those  two  articles  have  been  in  force,  and  the  successive 
legislatures  have  been  enacting  laws  under  which  schools  have  been 
going  on  through  the  immediate  agency  and  action  of  committees 
and  teachers,  vested  with  the  same  official  authority  as  those  now  in 
office,  councils  of  censors,  charged  by  the  sam^  constitution  with 
the  duty  of  noting  infractions  of  that  instrument  by  the  legislature, 
and  vested  with  the  function  of  initiating  alterations  of  the  consti- 
tution itself,  have  been  chosen  and  in  official  action  every  seven 
years,  and  yet  nobody  has  suggested  that  the  legislation  under 
sec.  41,  or  the  actions  of  committees  and  teachers  under  that 
legislation,  or  that  sec.  41  itself,  has  trenched  on  anybody's  rights 
of  conscience  under  said  Art.  III.  This  is  stated,  not  as  showing 
that  the  action  of  the  committee  in  this  case  did  not  violate  such 
rights,  but  as  showing  that  the  present  claim  for  that  article  by 
these  orators  is  of  novel  impreaaion,  as  we  say  of  a  proposition,  or 
question  of  law,  when  for  the  first  time  presented  for  judicial 
consideration. 

It  now  behooves  that  we  should  call  to  mind  what,  as  matter  of 
history,  was  the  occasion,  and  what  the  purpose  of  that  Art.  III. 
The  history  of  the  Puritans  in  England,  and  especially  of  those 
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who  were  known  as  the  New  England  Pilgrims,  shows  the  occasion ; 
and  in  this  regard  it  is  in  point  to  refer  to  the  religious  history  of 
the  continent  of  Europe  for  several  centuries  next  prior  to  the 
formation  of  our  government.  The  government  of  England  and 
the  governments  of  the  continent  had  no  written  organic  consti- 
tutions defining  the  powers  of  the  governing  authority  on  the  one 
hand,  and  defining  and  guaranteeing  the  rights  and  privileges  of 
the  subject  on  the  other.  ^The  subject  lived  in  subordination  to  the 
law-making  and  law-executing  power — he  individually,  or  all  the 
subjects  collectively,  not  being  recognised  as  having  rights  and 
privileges,  only  as  they  should  be  accorded  to  them  by  those  pow- 
ers. The  British  idea  of  the  British  government  was  sharply  ex- 
pressed in  1775,  in  the  answer,  written  by  Dr.  Johnson,  to  the 
resolutions  and  address  of  the  American  Congress — "  that  the  King 
and  Parliament  have  the  power  of  disposing,  without  the  consent 
of  the  subjects^  of  their  Uvea,  liberties  and  properties,**  [The  italics 
are  in  the  authentic  print.]  Sovereignty  was  not  derived  from  the 
subjects,  but  it  supervened  upon  them  by  "  divine  rights*  in  the 
form  and  character  of  what  was  called  *'  the  government**  Church 
and  state  were  indissolubly  connected,  the  church  dogmatizing  the 
faith,  and  the  state  enacting  it  into  legal  requirement,  with  disa- 
bilities and  penalties.  The  disabilities  on  the  score  of  religious 
faith  and  practice,  which  subjects  were  made  to  experience — the 
penalties  that  confronted  non-conformity  in  England — the  hor- 
rors which  hunted  and  avenged  imputed  heresy^  at  times,  both 
in  England  and  on  the  continent,  had  made  those  who  were  not  of 
the  religious  faith  required  or  approved  by  the  governing  powers, 
and  who  for  that  reason  had  gone  forth  to  the  desolations  of  the 
desert  and  the  wilderness  to  escape  the  eye,  and  ear,  and  arm  of 
Buch  powers,  feel  and  appreciate  the  importance,  in  creating  gov- 
ernments for  themselves,  of  seeing  to  it  that  such  governments 
should  not  have  the  rights  at  least,  to  subjugate  them  to  like  disa- 
bilities, penalties  and  horrors. 

In  the  first  constitution  of  the  state  of  New  York,  drafted  by 
John  Jay,  chairman  of  a  committee  of  his  peers  in  character,  and 
some  of  them  in  ability  and  learning,  and  adopted  on  the  20th  of 
April  1777,  with  but  one  negative  vote  in  the  convention  that 
framed  and  established  it,  Art.  38 — corresponding  to  Art.  III.  in 
our  constitution  of  the  same  year — shows  in  direct  expression,  the 
occasion  and  purpose  of  the  article — an  occasion  and  purpose  com- 
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mon  to  the  colonies  then  just  enfranchised  by  the  Declaration  of 
Independence.  I  copy  thus :  "  And  whereas  we  are  required  bj 
the  benevolent  principles  of  rational  liberty,  not  only  to  expel  civil 
tyranny,  but  also  to  guard  against  the  spiritual  oppression  and  in- 
tolerance wherewith  the  bigotry  and  ambition  of  weak  and  wicked 
priests  and  princes  have  scourged  mankind:  this  convention  doth 
further,  in  the  name  and  by  the  authority  of  the  good  people  of 
this  state,  ordain,  determine  and  declare,  that  the  free  exer- 
cise and  enjoyment  of  religious  profession  and  worship,  without 
discrimination  or  preference,  shall  for  ever  hereafter  be  allowed 
within  this  state  to  all  mankind  :^  Provided,  that  the  liberty  of 
conscience  hereby  granted  shall  not  be  so  construed  as  to  excuse 
acts  of  licentiousness,  or  justify  practices  inconsistent  with  the 
peace  and  safety  of  this  state." 

When  our  constitution  was  first  framed  and  adopted,  no  occasion 
had  been  given  for  regarding  the  grievance  that  is  now  complained 
of;  so,  such  grievance  could  not  have  been  in  mind  as  an  object 
specially  to.be  provided  against  in  the  making  of  that  Art.  III. 
On  the  other  hand,  the  government-making  people  of  ^ew  England, 
in  the  causes  that  had  led  to  its  first  settlement  by  the  Pilgrims,  and 
Dy  their  children,  and  by  after  emigrants  and  their  children,  had 
ever  deep  and  fresh  in  mind  occasion  and  reason  for  the  provisions 
of  that  article.  And  nothing  could  more  fully,  pointedly  and  spe- 
cifically indicate  the  nature  of  such  occasion  and  reason  than  the 
language  of  the  article  itself.  It  was  designed  by  it  to  secure  to 
every  subject  equal  civil  rights,  irrespective  of  his  religious  faith; 
so  that  his  being  a  Catholic  or  a  Protestant — his  being  a  Calvinist, 
or  an  Arminian — his  being  an  orthodox  evangelical,  or  a  free- 
thinker— his  being  a  Baptist,  or  a  Universalist — an  Episcopalian, 
or  a  Quaker,  should  not  make  him  the  object  of  discriminating 
legislation  or  judicial  judgment  to  his  disadvantage,  as  compared 
with  those  of  different  faith  and  practice,  so  that  no  law  should  be 
aimed  or  executed  against  him  because  he  professed  and  practised 
one  form  of  religious  belief,  or  disbelief,  rather  than  another,  within 
the  limits  of  personal  immunity  consistent  with  good  order  and  the 
peace  of  society  under  the  government.  It  was  designed  to  debar 
the  law-making  and  law-administering  powers  from  enacting,  or 
adjudging,  that,  unless  the  subject  should  profess  a  prescribed 
system  of  faith,  and  become  a  member  of  a  prescribed  religious 
organization,  and  conform  in  his  worship  to  the  prescribed  ritual, 
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he  should  not  be  entitled  to  the  same  personal  rights,  privileges 
and  enjojmenta  under  the  government  as  those  who  should  do  so. 
It  vfos  designed  to  secure  absolute  equality  before  the  law  of  all 
BQbjocts  under  the  law,  whatever  might  be  their  faith,  or  notions 
in  the  matter  of  religion.  And  as  a  result,  may  not  a  Catholic  be 
a  Catholic,  as  freely  as  a  Protestant  may  be  a  Protestant,  with  no 
law  aimed  at  him  because  he  is  a  Catholic  and  not  a  Protestant  ? 
It  would  seem  to  be  trifling  with  a  momentous  subject,  to  claim 
that  Art.  III.  was  designed  to  prohibit  the  legislature  from  enacting 
any  law,  the  carrying  into  effect  of  which  might  interfere  with  the 
wishes,  and  tastes,  and  feelings  of  any  of  the  citizens  in  the  matter 
of  religion,  and  even  with  the  performance  of  religious  rites  that 
should  be  regarded  as  matter  of  conscientious  duty  on  the  part  of 
some  of  the  subjects  of  the  realm.  Government,  with  reference  to 
the  ends  designed  to  be  secured  and  served  by  its  existence  and 
action,  is  altogether  a  practical  matter — not  speculative,  fanciful, 
sentimental,  or  impracticable.  It  performs  its  functions,  and  works 
out  its  results,  by  the  instrumentality  of  laws  enacted  and  laws 
administered — laws  adapted  to  the  subject-matter  of  them,  and  to 
the  accomplishing  of  the  ends  designed,  and  operating  equally  and 
alike  upon  all  who  come  within  their  scope. 

One  of  the  chief  ends  of  the  government  is  to  provide  means 
and  facilities  for  developing,  and  educating,  and  training  the  young 
into  virtuous  and  intelligent  me.i  and  women.  This  is  recognised 
and  emphasized  by  the  section  of  the  constitution  already  referred 
to  as  to  schools;  and  which  since  1786  has  been  in  these  words: 
**Laws  for  the  encouragement  of  virtue  and  prevention  of  vice  and 
immorality  ought  to  be  constantly  kept  in  force  and  duly  executed, 
and  a  competent  number  of  schools  ought  to  be  maintained  in  each 
town  for  the  convenient  instruction  of  youth.*' 

As  already   suggested,  .  the   constitution    proceeds   upon    the 

assumption  that  this  can  be  done  consistently  with  Art.  III.     In 

pursuance  of  that  assumption,  the  legislature,  through  the  whole 

course  of  our  existence  as  a  state,  has  been  active  and  earnest,  and 

considerate,  in  the  making  of  laws  for  the  existence  and  support 

and  management  of  what  is  meant  by  "  schools  in  each  town."     In 

80  doing  it  has  never  aimed  to  make,  nor  has  it  ever  made,  any 

provision   that   discriminates   or   distinguishes   in   its    operation, 

hetween  persons  of  different  religious  sects.     All  are  subjected 

alike  to  the  law  and  its  administration.    The  Methodist  who  regards 
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his  camp-meeting  as  demanding  as  much  of  his  conscience,  as  the 
Episcopalian  does  his  Christmas  or  Lent ;  the  Episcopalian,  who 
regards  the  feast  and  fiut  days  of  his  church,  as  demanding  as 
much  of  his  consoience,  as  the  Catholic  does  his  holy  ''  Corpus 
Christi  :'*  the  Congregationalist  and  Presbyterian,  and  Baptist,  and 
other  sects,  who  care  for  none  of  these  things,  and  whose  prayer 
meetings  and  protracted  meetings  demand  as  much  of  their  con- 
sciences, as  in  the  case  of  the  others  before  named,  and  the  man  of 
no  preference  and  no  religion,  all,  and  all  their  children,  are  sub- 
jected alike  to  the  school  laws,  and  to  their  administration. 

Art.  III.  was  not  designed  to  subjugate  the  residue  of  the  con- 
stitution, and  the  important  institutions  and  appliances  of  the 
government  provided  by  the  enacted  laws  for  serving  the  highest 
interests  of  the  public  as  involved  in  personal  condition  and  social 
relations,  to  the  peculiar  faith,  personal  judgment,  individual  will 
or  wish  of  any  one  in  respect  to  religion,  however  his  conscience 
might  demand,  or  protest.  In  that  respect  it  is  implied,  that  while 
the  individual  may  hold  the  utmost  of  his  religious  faith,  and  all 
his  ideas,  notions,  and  preferences  as  to  religious  worship  and 
practice,  he  holds  them  in  reasonable  subserviency  to  the  equal 
rights  of  others,  and  to  the  paramount  interests  of  the  public  as 
depending  on,  and  to  be  served  by,  general  laws  and  uniform 
administration.  Rights  of  conscience  and  schools,  under  the  con- 
stitution, were,  when  that  instrument  was  made,  and  have  been, 
during  all  its  continuance,  to  be  harmonized  with  practicable 
consistency — the  schools  under  section  41  not  to  be  subordinated 
to  the  rights  of  conscience  under  Art.  III.  any  more  than  the 
rights  of  conscience  under  Art.  Ill,  are  to  be  subjected  to  the 
rights  as  to  schools  under  section  41. 

And,  as  bearing  pointedly  on  this  view,  it  is  of  interest  to  notice 
the  change  that  was  made  in  the  co|i8titution  of  1777  by  the 
revision  of  1786.  Sect.  40  of  the  former  began,  as  already  quoted : 
'^  A  school  or  schools  shall  be  established  in  each  town  by  the 
legislature  for  the  convenient  instruction  of  youth,"  and  continuing 
"  with  such  salaries  to  the  masters,  paid  by  each  town ;  making 
proper  use  of  the  school  lands  in  each  town,  thereby  to  enable 
theim  to  instruct  youth  at  low  prices.  One  grammar  school  in 
each  county,  and  one  university  in  this  state  ought  to  be  established 
by  the  General  Assembly."  Sect.  41  of  that  constitution  of  1777 
was :  '*  Laws  for  the  encouragement  of  virtue  and  prevention  of 
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vice  and  immorality  shall  be  made  and  constantly  kept  in  force ; 
and  provision  shall  be  made  for  their  due  execution ;  and  all 
religious  societies  and  bodies  of  men  that  have  or  may  hereafter  bo 
united  and  incorporated  for  the  advancement  of  religion  and 
learning,  or  for  other  pious  and  charitable  purposes,  shall  be 
encouraged  and  protected  in  the  enjoyment  of  the  privileges, 
immunities  and  estates  which  they  in  justice  ought  to  enjoy,  under 
such  regulations,  as  the  General  Assembly  of  this  state  shall 
direct."  It  is  thus  seen,  that,  in  the  original  constitution,  '^tho 
encouragement  of  virtue  and  prevention  of  vice  and  immorality  " 
were  associated  in  the  same  section  with  the  provision  for  the  pro- 
tection and  encouragement  of  ^*  religious  societies,  and  bodies  of 
men,  united  and  incorporated  for  the  advancement  of  religion  and 
learning.'*  That  section  did  not  embrace  or  contemplate  'Uhe 
Bchools  in  each  town  *' — they,  together  with  "  one  grammar-school 
in  each  county,  and  one  university  in  this  state/'  constituting  the 
separate  subject  of  the  preceding  section. 

By  the  revision  of  1786,  that  section  40  was  incorporated  into 
said  section  41,  immediately  after  the  first  clause,  as  is  shown  by 
section  41  of  our  present  constitution,  already  recited.  From  all 
which  it  is  plain  that,  in  those  early  times,  religion  and  learning^ 
under  the  constitution  and  the  laws  to  be  enacted,  were  deemed  to 
be  compatible,  and  that  schools  of  all  grades,  from  the  *'  schools  in 
each  town  "  to  the  university,  were  to  be  the  subjects  of  legislation 
under  the  constitution  ;  and  it  is  especially  plain  that  the  '^  schools 
in  each  town,"  as  early  as  1786,  were  combined  with,  if  not  given 
the  precedence  to,  religious  societies  and  bodies  of  men,  as  an 
instrumentality  of  the  government,  by  means  of  laws,  '*  for  the 
encouragement  of  virtue,  and  prevention  of  vice  and  immorality." 
In  conclusion  on  this  topic,  as  we  cannot  improve,  so  we  adopt  the 
language  of  Judge  Poland,  in  Williams  v.  School  District  in  New- 
fane^  33  Verm.  275:  "Without  making  further  reference 
to  the  almost  numberless  acts  of  the  legislature,  exhibiting  tho 
most  active  watchfulness  and  fostering  care  for  the  cause  of  popular 
education,  enough  has  already  been  stated  to  show  that  the  wholo 
subject  of  the  maintenance  and  support  of  our  common  schools  has 
ever  been  regarded  in  this  state,  as  one  not  only  of  public  useful- 
ness, but  of  public  necessity,  and  one  which  the  state  in  its 
sovereign  character  was  bound  to  sustain." 

We  now  proceed  to  remark,  that  it  stands  out  so  plain  as  not  to 
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be  matter  for  debate,  even  if  it  be  not  expressly  conce<led,  that 
schools,  in  order  to  realize  the  intent  of  the  constitution  in  their 
behalf,  must  be  subjected  to  system  and  order  under  established 
rules.  Hence,  the  law  charges  the  committee  with  the  duty  of 
*'  adopting  all  requisite  measures  for  the  inspection,  examination 
and  regulation  of  the  schools,  and  the  improvement  of  the  scholars 
in  learning :"  Gen.  Stat.,  ch.  22,  sect.  89. 

Let  it  be  granted  that  parents  and  others  may,  upon  their  own 
respective  reasons,  control  the  attendance  of  the  scholars,  as 
against  the  official  right  of  the  committee  in  that  behalf,  and  prac- 
tically,  the  ground  of  system,  and  order,  and  improvement,  has  no 
existence.  For  the  parents  and  guardians  of  the  scholars  may, 
each  on  his  own  motion,  and  on  his  own  notions,  withhold  their 
respective  scholars  from  the  schools.  In  this  respect,  so  far  as  its 
effect  on  the  schools  is  concerned,  it  makes  no  difference  whether 
the  occasion  and  motive  involve  ^conscience,  will,  whim  or  the 
pocket. 

Now,  when  this  matter  of  conscience,  as  against  the  require- 
ments of  the  law,  is  brought  to  the  test,  the  practical  result  of 
what  is  claimed  by  the  orators  in  this  case  is  shown  to  be  so  im- 
practicable, not  otherwise  to  characterize  it,  as  to  preclude  farther 
discussion.  If  a  Catholic  citizen  should  be  serving  on  a  jury  in 
the  midst  of  a  trial,  when  divine  service  in  his  church  on  boly 
^'  Corpus  Christi''  should  be  m  progress,  would  it  bo  a  violation  of 
his  rights  under  said  Art.  III.  to  compel  him  to  keep  his  seat  and 
serve  through  the  trial  ?  The  same  may  be  asked  of  the  Jew  or 
the  Seventh-day  Baptist,  who  should  be  required  to  do  like  service 
on  Saturday.  The  same  may  be  asked  of  a  devout  Methodist, 
when  a  camp-meeting  or  a  love-feast  should  be  in  progress  in  bis 
vicinage.  If  either  or  all  should  refuse  to  serve,  would  their  rights 
of  conscience  under  Art.  III.  be  a  valid  defence  in  a  prosecution 
for  the  penalty  in  such  case  provided  ?  Suppose  a  Cathohc  sherilT 
should  have  in  his  hands  some  process  which  it  became  his  official 
duty  to  serve  during  the  time  that  divine  service  in  his  church  on 
some  holy  day  should  be  in  progress,  would  his  rights  of  conscience 
under  Art.  III.  be  a  good  plea  in  bar  to  an  action  for  official  de- 
fault by  reason  of  attending  said  service  "  for  conscience  sake, 
instead  of  making  service  of  the  process  ?  But  enough  of  test 
and  illustration. 

Let  it  be  repeated  then   that,  that  article  in  the  constitution 
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was  not  designed  to  exempt  any  person,  or  persons  of  any  sect, 
on  the  score  of  conscience  as  to  matters  of  religion,  from  the  opera- 
tion and  obligatory  force  of  the  general  laws  of  the  ^ate,  au- 
thorized by  other  portions  of  the  same  insirument,  and  designed 
to  serve  the  purposes  contemplated  by  such  other  portions;  it  was 
not  designed  to  exempt  any  persons  from  the  same  subjection  that 
others  are  under  to  the  laws  and  their  administration  on  the  score 
that  such  subjection  at  times  would  interfere  with  the  performance 
of  religious  rites,  and  the  observance  of  religious  ordinances,  which 
they  would  deem  it  their  duty  to  perform  and  observe  but  for  such 
subjection.  While  all  stand  on  equal  footing  under  the  laws,  both 
as  to  benefits  and  privileges  proffered,  and  as  to  exactions  made, 
and  liabilities  and  penalties  imposed,  no  one's  rights  of  conscience, 
as  contemplated  by  said  Art.  III.,  are  violated  in  a  legal  sense. 

And  it  is  fitting  here  to  remark,  that  this  court  have  to  deal 
vrith  the  subject  as  jurists,  regarding  the  constitution,  and  the 
laws,  and  what  is  done  under  them,  with  reference  to  principles 
and  reasons  that  appertain  to  the  subject  in  its  legal  elements, 
qualities  and  aspects,  and  not  as  religionists,  not  as  sectaries,  not 
as  those  who  regard  something  besides  the  government  as  of  ulti- 
mate supremacy  in  the  affairs  of  men  on  earth,  but  as  those  who 
regard  the  government  created  by  the  constitution,  and  the  laws 
made  under  the  authority,  and  within  the  scope  of  the  constitu- 
tion, as  the  ultimate  sovereignty  in  this  state,  and  as  equally  ob- 
ligatory and  effectual  upon  all.  It  is  not  our  official  duty  to  dis- 
cuss, nor  our  ofiicial  prerogative  to  pronounce  upon  the  policy  or 
propriety  of  the  provisions  and  requirements  of  the  constitution, 
or  of  the  laws  enacted  conformably  to  the  constitution,  in  view  of 
their  bearing  upon  the  matter  of  personal  religion  and  morals,  or 
on  the  matter  of  religious,  moral  and  secular  education  ;  but  it  is 
OTily  our  province  to  interpret  and  give  application  and  effect  to 
the  constitution  and  laws  as  they  exist.  The  court  does  not  make 
the  law,  either  constitutional  or  statutory,  but  only  administers  it 
m  cases  as  they  are  presented  for  consideration  and  decision.  The 
part  of  the  opinion  in  Donahue  v.  Richards^  38  Maine  379,  and 
the  cases  cited,  which  bear  on  this  ground  of  the  present  case,  are 
worthy  of  attention  by  all  who  may  be  interested  in  the  subject. 

Pursuing  no  further  the  discussion  of  this  ground  and  aspect  of 
the  case,  it  is  proper  here  to  remark,  that  the  note  of  the  priest  to 
the  committee  did  not  state  any  ground  for  asking  for  the  exemp- 
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tion  from  attending  school  on  the  particular  day  in  question,  nor 
was  the  application  limited  to  that  day,  nor  did  it  name  that  day 
at  all ;  but  it  was  an  application  for  a  dispensation,  as  matter  of 
favor  on  the  part  of  the  committee,  from  attendance  "  on  all  holy 
days,**  with  nothing  indicating  a  claim  of  rigid  made  upon  the 
committee ;  and  so,  no  cause,  reasonable  or  otherwise,  was  pre- 
sented, in  view  of  which  the  committee  could  be  put  in  a  position 
of  oflScial  fault  by  not  giving  leave  of  absence  on  that  day. 

Then,  as  to  the  condition^  on  which  only  they  would  let  the  ab- 
senting scholars  return  to  their  schools — in  that  they  asserted 
their  right  to  enforce  the  rule  of  exclusion  for  the  residue  of  the 
term.  So  far  as  rights  of  conscience  under  the  constitution  arc 
involved,  they  were  not  precluded  of  that  right — that  is,  the  Art. 
III.  does  not  render  invalid  the  law  under  which  the  committee 
claim  authority  to  make  and  enforce  that  rule,  nor  the  rule  itself, 
as  we  have  already  shown. 

It  remains  now  to  be  considered  whether  the  bill  can  be  main- 
tained on  the  other  ground,  namely  :  the  prerogative  of  parents 
to  control  their  children  as  scholars,  as  against  the  prerogative  of 
the  committee  to  make  and  enforce  the  rule  in  question.  This 
does  not  involve  any  right  or  question  of  conscience  under  the 
constitution,  but  only  the  matter  of  legal  right  under  the  statutes 
as  to  public  schools.  In  this  case  it  is  not  a  question  of  discipline 
or  punishment  of  the  scholar,  as  it  was  in  Lander  v.  Seaver,  o'2 
Verm.  144,  or  as  it  was  involved  in  the  case  of  Morrow  v.  Wood, 
(Iowa)  Law  Reg.  November  1874,  p.  692.  By  our  statutes  the  com- 
mittee are  charged  with  the  duty  of  "  adopting  all  requisite  mea- 
sures," ic,  as  before  recited.  The  graded  school  in  Brattlehoro' 
is  organized  and  acts  in  pursuance  of  the  statutes  in  that  be- 
half. The  committee  are  chosen  and  charged  with  their  duties 
under  the  same  statutes.  They  adopted  rules  for  the  regulation  of 
the  schools,  and  for  the  improvement  of  the  scholars  in  learning. 
The  rule  in  question  is  for  the  purpose  of  inducing  and  enforcing 
constancy  in  attendance.  That  such  constancy  is  essential  to  such 
improvement  is  not  debatable.  That  such  attendance  is  requisite, 
as  matter  of  regulation,  in  order  to  the  necessary  classification 
of  the  scholars  in  reference  to  age,  capacity,  studies  and  profi- 
ciency, is  not  debatable.  Those  who  attend  constantly  cannot  be 
required  to  linger,  in  order  that  the  inconstant  msiy  keep  along 
with  them  ;  nor  can  such  inconstant  scholars  keep  equal  pace  with 
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those  who  attend  constantly.  The  rule,  then,  is  such  as  is  con- 
templated by  the  statute,  so  far  as  the  purpose  of  it  is  concerned. 
That  purpose  is  indispensable  to  the  attainment  of  the  object  and 
end  proposed  by  the  statutes,  botli  as  to  the  individual  scholar, 
and  as  to  all  others  who  may  be  (lifectcd  by  his  attendance  and 
absence.  The  answer  states,  as  before  recited,  that  the  rule  had 
been  in  operation  for  more  than  ten  years.  The  children  of  the 
orators  were  subjected  to  its  operation  in  the  present  instance. 
Was  that  unlawful  ? 

If  the  orators  had  the  right  to  control  the  attendance  of  their 
children  as  against  that  rule,  then  the  committee  had  not  the  right 
to  maintain  and  enforce  such  rule.  We  are  not  prepared  to  sanc- 
tion a  view  of  the  subject  that  would  subordinate  the  authority  of 
the  committee,  in  the  matter  of  the  attendance  of  registered 
scholars,  to  the  will  of  parents.  On  the  other  hand,  we  do  not 
hesitate  to  hold  and  declare  as  matter  of  law,  that,  iri  this  respect, 
the  citizen  is  in  subordination  to  the  lawful  rules  for  the  regulation 
of  schools  and  the  improvement  of  scholars  in  learning:  and  this 
is  for  the  same  fundamental  reason  that  he  is  in  subordination  to 
the  statutes  themselves,  on  that,  or  any  other  subject ;  and  it  is  no 
more  his  right  to  defy  or  disregard  those  rules,  than  it  is  to  defy 
and  disregard  any  statute  that  affects  him  as  a  citizen  in  respecft 
to  schools,  or  any  other  subject  involving  the  common  weal,  as  it 
is  to  be  provided  for  under  the  constitution  by  the  legislation  of 
the  state.  The  occasion  does  not  require  a  repetition  of  the  trite 
maxims  as  to  the  surrender  of  natural  rights  as  a  condition  of 
citizenship  under  the  government,  and  is  answered  by  the  remark, 
that  if  the  citizen,  either  on  the  score  of  conscience,  or  of  parental 
prerogative,  or  in  any  other  respect,  finds  himself  unduly  curbed 
and  restricted  in  what  ho  regards  his  personal  rights,  natural  or 
otherwise,  by  the  constitution  and  the  constitutional  laws  of  the 
state,  there  is  available  to  him  the  beneficent  declaration  of  Art. 
XIX. 

It  suffices  to  recur  to  some  of  the  leading  cases  that  have  been 
before  the  courts,  some  of  them  involving  the  prerogative  of  teachers 
and  committees  immediately  over  scholars,  where  parents  have  not 
interposed  ;  some  of  them  involving  that  prerogative  in  respect  to 
scholars  where,  as  in  this  case,  parents  have  interposed.  Of  the 
former  kind  is  Guernsey  v.  Pitkin^  32  Verm.  224,  where,  by  the 
concurrence  of  committee  and  teacher,  the  plaintiff  was  virtually 
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excluded  from  the  school,  bccaase  he  would  not  comply  with  the 
requirement  upon  all  scholars  in  grammar,  to  write  compositions. 
In  that  case  there  was  no  prescribed  penalty  constituting  apart  of 
the  rule  of  requirement,  but  the  penalty  was  extemporized  to  meet 
the  exigency.  The  prerogative  of  the  committee  and  teacher, 
both  as  to  requirement  and  penalty,  was  maintained.  In  Landen 
V.  Seaver,  32  Verm.  114,  the  plaintiff,  a  boy  some  eleven  years 
old,  some  hour  and  a  half  after  the  school  had  closed  for  the  day, 
and  when  he  was  at  his  home,  and  engaged  in  his  father's  serTJce, 
used  saucy  and  disrespectful  language  to  the  teacher,  the  defendant, 
in  the  presence  of  some  of  his  fellow  pupils.  For  this  the  defend- 
ant whipped  him  on  his  going  to  school  the  next  morning.  The 
court  held  the  following  language:  "But  where  the  offence  has* 
direct  tendency  to  injure  the  school  and  bring  the  master's  au- 
thority into  contempt,  as  in* this  case,  when  done  in  the  presence 
of  other  scholars  and  of  the  master,  and  with  the  design  to  insult 
him,  we  think  he  has  a  right  to  punish  the  scholar  if  he  comes 
again  to  school."  Such  was  the  judgment  of  the  court  in  full 
bench,  upon  full  argument  and  careful  consideration,  and  no  doubt 
is  now  entertained  by  this  court  of  its  soundness  and  propriety. 

In  that  case  there  was  no  prescribed  rule,  either  as  to  conduct 
or  penalty.  But  it  involved  directly  the  prerogative  of  the  teacher, 
as  against  the  exclusive  authority  of  the  parent  over  his  child,  in 
reference  to  that  child's  conduct  as  affecting  the  school  of  which 
he  was  a  scholar. 

In  Sherman  v,  Charlestown^  8  Gushing  160,  the  plaintiff  was 
expelled  from  school  on  account  of  licentious  and  immoral  character, 
though  not  mdnifested  by  any  acts  within  the  school.  The  action 
was  founded  on  a  statute  of  Massachusetts,  entitling  a  partj  to 
recover  damage  for  being  unlawfully  excluded  from  public  school 
instruction.  In  that  case  there  was  no  prescribed  rule  on  the  sub- 
ject, either  of  requirement  or  penalty.  Ch.  J.  Shaw,  in  the  course 
of  an  opinion  which  would  be  instructive  and  salutary  to  all  to 
read  and  ponder,  says :  "  It  seems  to  be  admitted,  if  not  it  could 
hardly  be  questioned,  that  for  misconduct  in  school,  for  disobe 
dience  to  its  reasonable  regulations,  a  pupil  may  be  excluded. 
Why  so  ?  There  is  no  express  provision  in  the  law  (as  it  then 
was)  authorizing  such  exclusion ;  it  results  by  necessary  implica- 
tion from  the  provisions  of  law  requiring  good  discipline.  It 
proves  that  the  right  to  attend  is  not  absolute,  but  one  to  be  en- 


FERRITER  st  al.  t,  TYLER  kt  al.  585 

Jotted  hy  all  on  reasonable  conditions.^*  Again,  '^  but  tho  court 
are  of  opinion  *  *  *  that  a  power  is  vested  in  the  general  school 
committee,  or  the  master  with  their  approbation  and  direction,  to 
exclude  a  pupil  *  *  *  for  good  and  sufficient  cause  :*'  Stephenson 
V.  Hall  et  aL,  14  Barb.  222,  was  an  action  against  the  defendnntn 
for  expelling,  as  trustees,  tho  daughter  of  the  plaintiff  from  a  pub- 
lic school.  She  had  been  excluded  by  the  teacher,  for  alleged 
misconduct,  with  the  concurrence  of  the  defendants.  On  appeal 
to  the  superintendent,  she  was  to  be  permitted  to  return  to  tho 
school  on  certain  conditions  of  promise  as  to  future  conduct,  with 
a  confession  that  she  had  done  wrong.  She  refused  to  comply 
with  the  conditions.  Allen,  J.,  in  the  course  of  the  opinion, 
says :  '^  it  is  undoubtedly  true  that  trustees  have  the  power,  and 
it  is  their  duty,  to  dismiss,  or  exclude  a  pupil  from  their  school, 
when,  in  their  judgment,  it  is  necessary  for  the  good  order  and 
proper  government  of  the  school  so  to  do." 

We  have  carefully  studied  the  Iowa  case  of  Morrow  v.  Wood, 
before  cited,  and  not  only  find  nothing  in  conflict  with  tho  other 
cases  decided,  but  that  the  ideas  expressed  by  Judge  Cole  arc  in 
harmony  with  tho  other  casesi  In  that  case  the  teacher  required 
a  boy  to  study  geography.  His  father,  for  good  reasons,  wanted 
him  to  devote  himself  to  other  studies,  requiring  all  his  time  and 
strength,  without  geography.  The  boy,  in  obedience  to  his  father's 
direction,  refused  to  study  geography,  and  the  teacher  whipped 
him.  Hence  the  suit.  It  appears  that  geography  was  one  of  the 
studies  required  by  law  to  be  taught ;  but  there  was  no  law  requir- 
ing any  scholar,  or  particular  description  of  scholars,  to  study  it. 
There  was  no  rule  of  the  school,  besides  the  arbitrary  requirement 
of  the  teacher,  which  would  make  it  the  duty  of  the  boy  to  pursue 
that  study. 

Judge  Cole  says  :  "  The  statute  gives  the  school  board  power 
to  make  all  needful  rules  and  regulations  for  the  organization, 
gradation  and  government  of  the  school,  and  power  to  suspend  any 
pupil  from  the  privileges  of  the  school  for  non-compliance  with 
ihe  rules  established  by  them,  or  by  the  teacher  with  their  con- 
sent." It  does  not  appear,  nor  is  it  inferable,  that  the  school 
board  had  made  a  rule  requiring  the  boy  to  study  geography,  or 
had  given  their  consent  to  the  requirement  of  the  teacher. 

The  question  then  was,  whether  the  teacher  had  justifiable  cause 
for  whippircr  the  boy.  The  court  held,  that  she  had  not,  and  in  the 
Vol.  XXIV.— 74 
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discussion,  held  that,  on  the  facta  in  the  case,  the  father  had  the 
right  to  direct  as  to  the  study  of  geography  by  his  son.  We  see 
no  occasion  for  differing  with  the  court  in  that  case.  In  the 
course  of  the  opinion  it  is  said,  "it  is  not  proposed  to  throw  any 
obstacle  in  the  way  of  the  performance  of  their  duties"  hy  the 
school  board.  Again,  "  we  do  not  propose  to  lay  down  any  rule 
which  will  interfere  with  any  reasonable  regulation  adopted  for  the 
management  and  government  of  the  public  schools,  or  which  will 
operate  against  their  efficiency  and  usefulness.  Certain  studies 
are  required  to  bo  taught  in  the  public  schools  by  statute.  The 
rights  of  one  pupil  must  be  so  exercised  undoubtedly  as  not  to 
prejudice  the  equal  rights  of  others.  But  the  parent  has  the  right 
to  make  a  reasonable  selection  from  the  prescribed  studies  for  his 
child  to  pursue,  and  this  cannot  possibly  conflict  with  the  equal 
rights  of  other  pupils.  In  the  present  case  the  parent  did  not 
insist  that  his  child  should  take  any  study  outside  of  the  prescribed 
course."  "And  how  it  can  result  disastrously  to  the  proper  dis- 
cipline, efficiency  and  well-being  of  the  common  schools  to  concede 
the  paramount  right  to  make  a  reasonable  choice  from  the  studies 
in  the  prescribed  course  which  his  child  shall  pursue,  is  a  proposi- 
tion we  cannot  understand.**  And  this,  as  well  as  all  that  was 
said  by  the  judge,  is  to  be  taken  as  said  in  a  case  where  there  was 
no  rule  as  to  the  study  of  geography  by  the  boy,  except  the  per- 
sonal arbitrary  command  upon  him  of  the  teacher.  IIow  this 
court  would  decide  in  a  case  involving  the  question  of  superiority 
of  authority  between  the  parent  and  the  school  board,  as  to  the 
pursuit  of  a  study  required  by  the  established  rule  of  the  board,  wo 
have  now  no  occasion  to  announce  or  intimate.  Nor  had  that 
court  any  such  question  before  it. 

In  this  connection  it  is  interesting  to  refer  to  the  case  o{  SpiUer 
V.  Woburriy  12  Allen  127,  in  which  a  girl,  by  direction  of  her 
father,  refused  to  bow  her  head  during  prayer  at  the  opening  of 
the  school,  and  where  the  father  refused  to  request  that  she  might 
not  be  required  to,  the  rule  on  that  subject  providing  that  scholars 
would  not  be  required  to,  whose  parents  should  request  that  they 
might  not  bo  so  required.  Ch.  J.  BiGELOVV  delivered  the  opinion 
of  the  court,  which  held  that  it  was  lawful  for  the  committee  to 
expel  her  from  the  school  for  such  disobedience  to  the  rule.  Ad'1 
further  rn  the  same  connection,  the  case  of  Spear  v.  Cummingh 
23  rick.  224,  is  worthy  of  attention,  in  which  Ch.  J.  Shaw  says, 
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^*  The  law  provides  thiU  every  town  shall  choose  a  school  committee, 
who  shall  have  the  general  charge  and  superintendence  of  all  the 
pablic  schools  in  such  towns  ;'*  that  ^'  this  includes  the  power  of 
determining  what  pupils  shall  be  received  and  what  pupils  rejected. 
The  committee  may,  for  good  cause,  determine  that  some  shall  not 
be  received,  as,  for  instance,  if  infected  with  any  contagious  diseasq, 
or  if  the  pupil  or  parents  shall  refuse  to  comply  with  regulations 
necessary  to  the  discipline  and  good  management  of  the  school.'' 

These  cases  show  the  judicial  views  that  have  been  held  on  the 
subject  under  consideration,  and  suffice  for  the  present. 

Recurring  now  to  what  is  stated  in  the  answer,  as  to  the  manner 
in  which  the  rule  has  been  administered,  it  is  proper  to  remark, 
that  the  lawfulness  and  propriety  of  the  rule  are  not  to  be  tested 
or  adjudged,  upcyi  the  presumption  that  the  penal  part  of  it  will 
be  unjustly  or  unwarrantably  enforced.  The  presumption  is  the 
other  way,  viz. :  that  it  will  be  administered  justly,  and  upon,  and 
with  reference  to,  warrantable  occasion.  If  a  case  should  arise  in 
which  it  should  appear  that  the  penalty  had  been  inflicted  outside 
of,  or  beyond  the  fair  scope  and  reason  of  the  rule,  it  would  be 
both  the  province  and  the  duty  of  the  courts  to  accord  proper 
remedy.  But,  as  before  demonstrated,  this  is  not  such  a  case; 
and  this  leads  to  the  further  remark,  that  the  remedy  is  not  sought 
in  this  case  as  against  the  refusal  of  leave  to  be  absent  on  the  4th 
of  June ;  but  as  against  the  imposing,  as  the  condition  of  remitting 
the  penalty,  a  promise  that  absence  for  a  similar  cause  should  not 
be  repeated  that  term.  Such  promise  being  refused,  the  penalty 
of  exclusion  was  not  remitted,  and  the  children  did  not  return  to 
the  schools.  And  hence  the  position  assumed  by  the  orators — the 
same  as  already  stated — that  the  committee  had  not  the  lawful 
right  to  exclude  scholars  who  should  be  absent  by  the  direction  of 
their  parents,  contrary  to  the  established  rule  of  the  school. 

As  before  intimated,  this  position  takes  no  account  of  any  differ- 
ence of  occasion  or  reason  for  such  direction  of  parents,  whether 
it  be  religious  service,  or  secular  employment,  or  amusement,  but 
is  on  the  ground  only  of  the  right  of  the  parent  as  against  the  rule 
of  the  school.  In  reference  to  that  position,  in  explicit  statement, 
as  the  result  of  the  discussion,  it  is  held,  that  scholars  of  a  school 
are  amenable  to  the  school  authorities  as  to  their  conduct  as 
scholars  affecting  the  school,  notwithstanding  the  prerogative  of 
their  parents  in  respect  to  them. 
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This,  however,  does  not  imply  that  committees  or  teachers  are 
the  ultimate  judges  whether  their  measures,  either  by  prescribed 
rule,  or  extemporized,  expedient  or  impulsive  act,  are  lawfully 
requisite  or  proper  in  a  given  case.  The  statute,  in  imposing  the 
duty  of  adopting  all  requisite  measures,  &c.,  does  not  confer  ulti- 
mate jurisdiction  on  committees  of  the  question  whether  a  particular 
measure  is  requisite  or  not,  within  the  sense  and  intent  of  the 
statute.  When  such  question  of  lawfulness  under  the  statute  is 
made  between  a  party,  against  w^hom  the  measure  operates,  and 
the  committee  or  teacher,  that  question  is  open  before  the  courts 
for  consideration  and  decision,  in  view  of  all  that  appertains  to  the 
subject  of  it.  The  rule  in  question  in  this  case,  and  the  enforce- 
ment of  it,  are  subject  to  the  judgment  of  the  courts  as  between 
the  parties  to  the  suit.  It  is  easy  to  suppose  cases  in  which  such 
enforcement  would  be  beyond  the  lawful  right  of  the  committee. 
The  rule  itself,  in  terms  and  intent,  contemplates  exclusion  as  a 
penalty  only  where  permission  to  be  absent  is  withheld  for  want  of 
reasonable  cause  shown.  In  case  of  casual  sickness  of  the  scholar 
— of  sickness  or  death  in  the  family  of  the  scholar— of  some  impedi- 
ment, like  fire  or  flood — in  case  of  various  incidents  of  current  life, 
giving  occasion  for  temporary  absence,  the  enforcement  of  the 
penalty  of  exclusion  would,  under  circumstances,  be  adjudged  to 
be  unauthorized  under  the  statutes  and  law  by  which  the  subject 
is  governed. 

It  is  not  intended  by  this  to  be  held  that  there  may  not  be 
cases  in  which  the  decision  and  action  of  the  committee  or  teacher 
would  not  be  deemed  judicial  and  final.  That  subject  has  been 
involved  in  many  of  the  decided  cases,  under  peculiar  statutes, 
especially  in  Maine  and  Massachusetts.  We  have  no  occasion  to 
pronounce  upon  it  further  in  this  case. 

Upon  the  facts  shown,  we  are  unable  to  find  any  warrant  of  law 
for  maintaining  the  bill. 

The  decree  dismissing  it  is  affirmed. 

The  following  seem  to  be  the  leading  pennlty  of  continned   exclusion  fron* 

facts  upon  which  the  case  rests  : —  school. 

1.  There  is  a  distinct  refusal  of  the  2.  This   is    confirnied   by  the  com- 

teachers  to  allow  the  Catholic  children  mittcc,  and  what  is  said  about  the  short 

to  absent  themselvc**  from  the  school,  in  or  imperfect  notice  is  clearly  waited  bj 

order    to   attend    the   service   of  their  persisting  in  the  claim, 

church  on  holy  days^  and  a  persistent  3.  There  can  be  no  doubt  the  4ih  of 

claim   to   demand    the  contrary,  upon  June  was  a  high  festival  in  the  Roman 
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chnrch,  and  that  the  teachers  knew  the 
day  before  that  this  church  so  regarded 
it,  and  desired  their  children  to  attend 
the  Bcrriocs. 

4.  There  can  be  no  question  both  the 
parents  and  the  priest  desired,  and  re- 
qaircd,  the  children  to  attend  service  in 
charch  on  that  day,  and  that  this  was 
safiiciently  made  known  both  to  the 
teachers  and  the  committee. 

5.  There  can  be  no  question  also 
that,  with  all  this  knowledge,  both 
teachers  and  ccmroitteo  concurred  in 
refusing  permission. 

6.  It  seems  equally  clear  that  they 
also  concurred  in  refusing  such  children 
as  attended  the  service,  permission  to 
return  to  the  school,  except  upon  their 
assurance  that  it  would  not  be  repeated, 
thus  clearly  treating  them  as  being  in 
the  wrong  for  attending  such  service, 
and  that  they  might  rightfully  bo  pun- 
ished for  the  same. 

These  facts  being  established,  two 
questions  seem  fairly  involved  in  the 
case.  (1  )  Whether  in  case  of  conflict 
the  conductors  of  the  school  may  lawfully 
insist  upon  their  rules  and  regulations, 
setting  aside  those  of  the  church  where 
the  children  receive  religious  education  ; 
in  other  words,  how  far  school  education 
may  interfere  with  or  supersede  reli- 
gious education  ?  (2.)  How  far  the 
school  laws  or  regulations  will  control 
the  right  of  the  parents  to  direct  the 
attendance  of  their  children  upon  reli- 
gious services,  and  expose  the  children 
to  punishment  for  obeying  their  parents 
in  this  respect  ? 

The  answer  to  these  questions  will 
depend  upon  the  laws  of  the  state.  The 
provision  of  the  Constitution  will,  of 
course,  override  all  legislation  upon  the 
subject  in  conflict  with  such  provision. 
The  clause  bearing  directly  upon  this 
point,  as  stated  in  the  opinion,  is : 
**  That  no  authority  can  or  ought  to  he 
vested  in,  or  atsumed  hy  any  f tower  what- 
♦rer,  that  shall  in  any  case  interfere  withf 
or  in  any  manner   control  the  rights  of 


conscience  in  the  free  exercise  of  religious 
worship,**  Wo  have  emphasised  these 
words  because  they  seem  tous.peculiarly 
expressive  of  a  settled  determination 
in  those  who  ordained  them,  as  the  per- 
petual basis  of  religious  freedom  in 
the  state,  to  leave  no  ground  for  mis- 
understanding or  evasion.  If  these 
words  do  not  place  the  rights  of  con- 
science in  regard  to  freedom  of  reli- 
gious worship,  above  legislative  control, 
then  it  seems  to  us  difficult,  if  not  im- 
possible, to  conceive  of  any  which 
would  have  that  effect.  And  the  history 
of  these  provisions  in  the  other 
American  state  constitutions,  and  the 
motives  which  induced  them,  as  fully 
set  forth  in  the  opinion,  would  not  allow 
us  to  suppose  the  framers  of  these  con- 
stitutional provisions  meant  anything 
less  than  their  words  import. 

And  when  we  come  to  look  into  the 
laws  of  this  state  in  regard  to  schools, 
wo  find  no  provisions  calculated  to 
justify  the  exercise  of  any  such  inter- 
ference with  religious  worship  as  was 
here  attempted.  Every  town  is  re- 
quired to  maintain  **one  or  more 
schools  for  the  instruction  of  the  young, 
in  orthography,  reading,  writing,  En- 
glish grammar,  geography,  arithmetic, 
history,  and  Constitution  of  the  United 
States,  and  good  behavior."  We 
should  be  somewhat  at  a  loss  to  conjec- 
ture upon  what  ground  any  governor 
of  the  schools,  under  these  provisions, 
could  assert  any  such  stringent  disci- 
pline as  was  attempted  in  this  case.  It 
is  pretty  certain  that  compelling  the 
children  to  disobey  their  parents,  or 
punishing  them  for  refusing  to  do  so, 
would  not,  ordinarily,  be  regarded  as 
{be  natural  mode  of  teaching  *'  good 
behavior*'  to  them,  or  it  surely  would 
not  have  been  so  regarded  when  that 
provision  in  the  statute  was  first  incor- 
porated into  the  school  laws  of  the 
state  And  we  cannot  suppose  any 
one  would  believe  any  such  stringency 
of  discipline  indispensable  for  the  sue- 
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cessfal  teaching  of  any  or  all  the 
branches  of  study  required  by  the 
statute,  put  if  we  may  suppose  that 
to  have  been  the  fact  in  this  case,  it 
will  not  conclude  the  rights  of  those 
who  compose  the  school,  since  no 
school  regulations  can  possess  authority 
superior  to  the  statute,  and  no  statute 
of  that  character  could  override  an  ex- 
press constitutional  provision  to  the  con- 
trary. "We  must  conclude,  therefore, 
that  the  defendants  were  not  justified  in 
what  they  did,  because  the  Constitution 
of  the  state  guarantees  entire  immunity 
from  all  interference  with  religious 
worship  to  all  its  inhabitants. 

It  scarcely  seems  necessary  to  allude 
to  the  suggestion,  whether  there  can  be 
any  question  of  conscience  involved  in 
celebrating  '*  Corpus  Christ!' '  in  the 
Roman  church.  It  is  confessedly  one  of 
its  high  festivals,  and  has  been  so  for 
hundreds  of  rears.     But  there  seems  to 

■r 

have  been  some  idea  thrown  out,  that 
it  might  be  celebrated  at  an  hour  not 
interfering  with  the  schools.  But  this 
suggestion  probably  proceeds  from  want 
of  knowledge  of  the  requirements  of 
that  church.  Such  a  festival  can  only 
be  properly  celebrated .  by  high  mass, 
where  the  church  have  the  musical  ap- 
pliances for  such  masses,  and  this  must 
be  celebrated  before  12  o'clock,  noon, 
and  must  therefore  begin  as  early  as  9 
o'clock,  A.  M.  ;  and  all  will  feel  the  ab- 
surdity of  requiring  it  to  begin  at  6  a. 
M.,  in  order  to  finish  before  school 
hours  This  is,  in  fact,  never  done  in 
that  church,  if  it  be  allowable  even, 
which  we  question.  At  all  events,  if 
the  rights  of  worship  are  made  by  the 
organic  law  of  the  state,  superior  to 
legislative  control  even,  it  would  seem 
little  less  than  absurd  to  have  rules  of 
school  attendance  attempt  to  overrule 
the  canons  of  the  church,  which  have 
been  observed  for  hundreds  of  years. 
Any  such  untimely  celebration  of  the 
day  would  not  be,  to  the  devout  wor. 
shipper,  a  celebration  at  all.     And  who 


would  wish  to  train  up  his  children  in 
so  irregular  a  manner  ?  Wc  think  thii 
matter  is  not  fully  comprehended  bj 
most  of  the  Protestants.  Tlicv  hare 
no  daily  service  and  no  great 'festivals. 
Their  week-day  meetings  arc  held 
mostly  in  the  evenings,  and  it  does  not 
occur  to  them  why  the  Catholic  church 
may  not  do  the  same.  But  that  charch 
is  bound  to  have  daily  morning  service 
throughout  the  year,  and  on  festirals, 
high  mass,  and  all  before  12  o'clock 
noon.  So  that  it  will  require  them  to 
begin  at  midnight,  as  it  were,  certainly 
at  a  very  inconvenient  hoar,  at  some 
seasons  of  the  year  in  this  high  latitodc, 
in  order  to  finish  before  school  hoar<. 
And  then,  the  children  would  be  in  no 
condition  to  perform  their  school  duties 
after  so  protracted  a  service  in  charch. 
It  is  evident  that  those  who  argae  for 
such  an  accommodation  mustdoitonder 
some  misapprehension  of  the  fact^. 
And  what  is  said  about  these  parents 
or  priests,  not  considering  the  daj  too 
holy  for  their  children  to  play  in  the 
streets  in  the  afternoon,  must  eqaallv 
proceed  from  similar  misapprehension. 
That  church  never  considers  it  any  de- 
\  parture  from  the  strictest  observance  of 
its  festivals  to  recreate  in  the  afternoon. 
Even  their  fasts  are  not  observed  so 
much  by  long-facedness  as  by  bend  jide 
abstinence  and  self-denial.  No  branch 
of  the  Catholic  church  ever  regarded 
Sundav  anv  more  sacred  than  its  other 
festivals,  but  less  so  than  many  others ; 
that  is  wholly  a  Protestant  idea  and 
mainly  Puritan. 

Possibly  Protestants  would  compre- 
hend this  question  more  fully,  if  *< 
supposed  the  laws  of  the  state  to  require 
the  scholars  in  the  common  schools  to 
attend  some  moral  or  philosophic  lec- 
ture, in  some  grand  hall,  un  Sondar 
morning  from  9  o'clock  to  12  o'clock. 
And  there  is  nothing  to  hinder  the 
legiftlnture  doing  this,  except  this  same 
Art.  III.,  guarantying  freedom  of  reli- 
gious worship,  which  does  indeed  also 
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declare   that    every   denomination   of 
Christians  ought  to  keep  up  '*  Home  sort 
of  religious  worship"  on  the  Lord's  day. 
But  cTery  other  lejjal  provision  for  ren- 
dering that  day  more  sacred  than  any 
diy,  consists  in  mere  statutory  provi- 
sions, which  may  be  repealed  any  day, 
and  then  nothing  would  be  less  impro- 
bable than  to  require  all  the  common 
school  children  to  hold  a  kind  of  musi- 
cal or  other  artistic  service,  devoted  to 
the  gods  of  the  day,  as  has  hocn  done 
before  in  other  states  or  countries  ;  and 
how  cuuld  any  one  say,  such  a  service 
woald  not  be  ''some  kind  of  religious 
worship"  within  the  Constitution  f    We 
do  not  doubt  some  of  the  descendants 
of  the  Puritans  would  be  able  to  com- 
prehend that  this  would  be  an  essential 
abridgment  **  of  the  rightx  of  conscience 
iu  ike  free  exercise  of  religious  worship.^* 
They  would  feel  it  more  because  it  inter- 
fered with  their  worship  on  Sunday. 
Bat    there    can   be   no    question,   the 
Koman  church,  or  the  English  church 
and    its    American   branch,   conscien- 
tiously  regard   some   of  its   festivals, 
falling  on  week-days,  far  more  sacred 
than    an     ordinary    Sunday,    and    so 
equally  of  the  services.     We  need  not 
(Specify   beyond   Christmas    and    Holy 
Thursday  or  Ascension  day,  as  to  the 
English  church.     And  from  what  we 
have  seen  of  the   mode  of  celebrating 
**  Corpus  Christi,"  on  the  continent  of 
Europe,  we  make  no  question    that  is 
one  of  their  greatest  days.     The  same 
may  be  said  of  the  Feast  of  the  Purifica- 
tion, or  Candlemas,  which  is  celebrated 
in  St.  Peter's,  Home,  in  n  style  of  mag- 
nificent display  infinitely  beyond   that 
of  an  ordinary    Sunday.      It   is  only 
Easter  day  that  is  properly  calle<I  the 
Lord's  dav  m  the  Catholic  church  as  the 
anniversary   of  tha  resurrection.     The 
other  Sundays  in  tfio  year  are  called  so 
hy  courtesy.     The  undeniable  fact  that 
we  Protestants  have  become  a  kind  of 
Sunday  Christians,  renders  itdifficult  for 
us  to  comprehend  what  burdens  we  are 


really  laying  upon  churchmen,  when  wo 
require  their  children  to  absent  them- 
selves from  church  and  actually  attend 
school  upon  the  most  sacred  fasU  and 
festivals  of  their  church.  We  believe 
nothing  more  is  required  to  induce  jus- 
tice in  regard  to  these  matters,  than  a 
fuller  comprehension  of  the  real  facts 
in  these  cases.  It  is  only  very  recently 
that  the  courts  and  the  schools  have  dis- 
continued their  sessions  on  Christmas 
and  Good  Friday.  And  even  now  some 
of  the  courts  require  to  be  informed, 
that  in  holding  sessions  on  Good  Friday 
they  are  but  giving  countenance  to  the 
precedent  of  Pontius  Pilate. 

There  can  be  no  doubt  in  this  case  the 
children  were  required  to  disobey  their 
parents,  and  were  punished  for  not 
doing  so.  They  might  as  well  have 
been  subjected  to  corporal  punishment 
as  to  exclusion  from  school.  Then  tKe 
case  would  have  been  precisely  parallel 
with  that  of  Morrow  v.  IFcW,  1*3  Am. 
Law  Reg.  N.  S.  692,  and  the  able  and 
judicious  opinion  of  Mr.  Justice  Colb 
would  fully  apply  to  this  case.  Since 
the  common  schools  have  been  com- 
pelled, by  the  contrariety  of  opinion 
upon  religious  subjects  in  the  country, 
to  virtually  abandon  all  instruction 
upon  the  subject,  it  must  not  be  ex- 
pected that  it  can  be  also  tolerated  in  a 
Christian  country,  that  they  should  be 
allowed  to  teach  positive  irreligion,  or 
what  directly  conflicts  with  Christian 
teaching  upon  morals.  The  first  great 
command  of  the  Decalogue,  as  to  our 
duty  to  each  other,  is,  **  Honor  thy 
father  and  thy  mother."  There  could 
then  be  nothing  more  in  conflict  with 
Christian  teaching  than  to  require  the 
children  to  disobey  their  pnrents.  It  is 
creditable,  we  think,  to  the  Roman 
church  that  their  children  were  too  well 
taught  in  their  primary  duty  to  their 
parents  to  obey  the  school,  when  it 
came  to  a  conflict  between  the  school 
and  their  parents. 

It  is  greatly  to  be  feared  that  we  ore 
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nil  quite  too  indifferent  to  the  general 
effect  of  iso  magnifying  the  aathorlty 
and  wisdom  of  the  common  schools  in 
the  eyes  of  the  children,  above  their 
parents,  in  all  matters  even  remotelj 
pertaining  to  education,  and  at  the  same 
time  teaching  the  children  that  mere 
text- book  knowledge  is  luperior  to 
all  other  attainments.  There  can  be 
little  doubt,  this  may  hare  contributed 
more  than  we  comprehend  to  that  gen- 
eral disregard  and  disrespect  among 
the  young  toward  their  elders,  which  is 
so  much  deplored  by  many*  But  when 
it  comes  to  the  matter  of  religions 
teaching,  which  is  so  excltisirely  under 
the  control  of  the  parents,-  and  by  the 
very  organic  law  of  the  state  made 
sacred  above  all  other  rights,  it  might 
be  supposed  no  one  could  fail  to  com- 
prehend the  unreasonableness  of  the 
claim  here  made.  What  is  said  in  the 
Constitution  of  the  state  about  the  duty 
of  maintaining  schools,  and  the  conse- 
quent necessity  of  their  claims  being 
vindicated  by  the  courts,  is  all  very  well. 
But  it  must  bo  remembered  that  the 
provisions  in    the   Constitution    about 


schools  are  subordinate  to  those  seeorinf 
freedom  of  religious  worship.  And  if 
we  make  the  case  under  coasideritioB 
our  own,  we  shall  all  be  able  to  com- 
prehend that  the  demands  of  the  school 
authority  here  were  most  nnreasonable 
and  without  either  law  or  necessity. 
We  think  it  unfortunate,  both  for  the 
interests  of  the  schools  and  the  quiet 
and  good  order  of  the  country,  that  any 
class  of  Christians  should  have  been 
subjected  to  snch  hard  measures  in  de- 
fining religions  freedom,  the  thing 
above  all  others  of  which  we  boast  the 
loudest.  It  seems  to  us  far  wiser  to 
mete  out  to  all  the  most  liberal  met- 
snres  upon  this  subject,  especially  when, 
as  in  the  present  case,  it  must  be  con- 
ceded by  all  that  they  offer  a  very 
plausible,  if  not,  as  we  think,  an  in- 
vincible  legal  vindication  of  their  clsim. 
By  so  doing  we  shall  be  able  to  secure 
the  support  of  the  clearest  popular  coo- 
viction  in  support  of  the  decisions  of  the 
courts,  in  refiwing  all  countenance  to- 
wards clearly  nnreasonable  and  illegii 
demands  of  that  character. 

LF.a 


Supreme  Court  of  New  Brunsmck. 

EUROPEAN   AND   NORTH    AMERICAN    RAILWAY  COMPANY  r. 

GEORGE  McLEOD. 

The  plaintiff  company  was  about  being  organized,  and  defendant  was  ssked  to 
take  stock  in  it,  and  subscribed  his  name  to  a  paper  prepared  for  that  pnrpo«ei 
agreeing  to  take  ten  shares.  ITeld,  that  this  was  an  offer  made  by  the  conpany 
on  the  one  side,  and  accepted  by  the  defendant  on  the  other,  and  that  a  complete 
contract  was  formed,  which  made  him  liable  as  a  stockholder  to  assessments. 

Held,  alsoj  that  it  was  not  necessary  that  certain  shares  designated  by  nnmben 
should  be  assigned  to  defendant,  to  make  him'  liable. 

This  was  an  action  of  debt  to  recover  a  balance  alleged  to  be 
due  from  the  defendant  as  a  subscriber  for  stock  iq  the  European 
and  North  American  Railway  Company. 

It  appeared  at  the  trial  that  a  meeting  to  organize  the  plaint'''' 
company  under  the  Act  of  Incorporation  was  held  on  the  80lh 
May  1864^  when  directors  were  chosen^  a  secretary  and  treasurer 
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appointed,  and  by-laws  passed  defining  the  duties  of  the  presi- 
dent and  secretary,  the  mode  of  calling  special  meetings,  the  form 
of  certificates  of  shares  and  the  manner  in  which  they  were  to  be 
signed,  &c.  A  committee  was  also  appointed  to  obtain  subscribers 
for  stock.  The  persons  who  agreed  to  take  stock  in  the  company 
subscribed  their  names  on  a  sheet  of  paper,  called  "  The  Stock 
Subscription  List,*'  which  had  the  following  heading: — 

"  The  European  and  North  American  Railway  Company  for 
extension  from  St.  John,  westward. 

"  We,  the  following  persons,  whose  names  are  subscribed  hereto, 
do  hereby  agree  to  take,  and  do  take,  the  number  of  shares  in  the 
capital  stock  of  the  aforesaid  company  set  opposite  to  our  respect- 
ive names,  subject  to  the  aforesaid  Act  of  Assembly  incorporating 
said  company,  and  the  aforesaid  by-laws  of  the  said  company  and 
the  laws  of  this  province." 

Shares,  $50  each. 

Among  a  large  number  of  subscribers  in  this  list,  the  defendant's 
name  appeared  as  a  subscriber  for  ten  shares — his  name,  occupa- 
tion, and  the  number  of  shares,  all  being  in  his  own  handwriting. 

Evidence  was  given  that  assessments  had  been  made  and  failure 
by  defendant  to  pay. 

Allen,  J.,  after  stating  the  pleadings  and  facts  in  the  case, 
continued  : — The  first  question  is,  whether  the  defendant  was  a 
stockholder  in  the  company?  I  think  there  is  a  clear  distinction 
between  this  case  and  the  English  cases  that  have  been  referred  to. 
There  is  nothing  in  the  act  incorporating  this  company,  or  in  any 
of  our  acts  relating  to  corporations  generally,  defining  what  shall 
constitute  a  stockholder.  Both  the  act  of  incorporation,  and  the 
Act  32  Vict.  c.  54,  speak  of  '^  subscribers"  for  stock,  and  of  the 
stock  being  "  subscribed  for ;"  and  many  other  acts  of  incorpora- 
tion use  similar  expressions,  tending  to  show,  it  seems  to  me,  that 
when  a  company  is  about  being  organized,  and  persons  are  asked 
to  take  stock  in  it,  and  subscribe  their  names  to  a  paper  prepared 
for  that  purpose,  agreeing  to  take  a  certain  number  of  shares,  if 
the  company  is  organized  under  its  charter,  the  persons  so  sub- 
scribing their  names  become  liable  as  stockholders  in  the  company. 
It  is  an  offer  made  by  the  company  on  one  side,  and  accepted  by 
the  person  so  subscribing  his  name,  on  the  other,  and  therefore 
becomes  a  complete  contract.     This,  in  my  opinion,  constitutes  the 
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distinction  between  this  case  and  PellatCs  Case^  Law  Rep.  2  Ch. 
527 ;  Ounn%  CaaCy  Law  Rep.  3  Ch.  40,  and  a  number  of  other 
English  cases,  decided  under  the  Winding-up  Act.  In  each  case, 
the  question  is,  whether  there  is  a  contract.  Lord  Cairns  says 
in  Pellatfs  Case :  "  I  think  that  where  an  individual  appUes  for 
shares  in  a  company,  there  being  no  obligation  to  let  him  have 
any,  there  must  be  a  response  by  the  company,  otherwise  there  is 
no  contract.  *  *  *  I  cannot,  therefore,  consider  an  application 
for  shares,  followed  by  a  registration,  not  communicated  to  Mr. 
Pellatt,  to  constitute  a  complete  transaction."  But  where,  as  in 
the  present  case,  the  authorized  agents  of  a  company  apply  to  an 
individual  and  request  him  to  take  shares  in  the  company,  and  he 
assents,  and  subscribes  his  name  to  the  stock-list,  stating  the  number 
of  shares  he  agrees  to  take,  what  more  is  needed  to  complete  the 
transaction  ?  Had  the  defendant  in  this  case  applied  to  the  com- 
pany for  shares,  then  I  admit  there  would  have  been  no  contract  until 
they  assented,  and  communicated  their  assent  to  him ;  but  that  is 
not  the  state  of  facts  here.  It  is  also  contended  that  the  shares 
should  have  been  numbered,  and  that  the  defendant  was  not  a 
stockholder  until  the  company  assigned  ten  shares  to  him,  distin- 
guished by  certain  numbers.  But  where  is  the  obligation  to 
number  them  ?  The  act  of  incorporation  does  not  require  it.  It 
is  true,  the  by-laws  of  the  company  contemplate  that  certificates 
of  stock  should  be  issued  to  the  stockholders,  and  the  form  of  cer- 
tificate shows  that  it  was  intended  that  the  shares  should  be  dis- 
tinguished by  numbers ;  but  would  the  omission  of  the  company 
to  issue  a  certificate,  or  to  describe  in  it  the  numbers  of  the  shares, 
or  to  misdescribe  the  numbers,  deprive  a  stockholder  of  his  shares? 
I  think  not.  The  certificate  does  not  constitute  the  contract 
between  the  company  and  the  shareholder,  though  it  may  be  evi- 
dence of  it  against  the  company.  It  was  also  contended  that 
unless  the  shares  were  numbered,  they  could  not  be  seized  under 
an  execution,  as  provided  by  1  Rev.  Stats.,  cap.  119.  But  I  do 
not  assent  to  that  proposition.  I  see  no  difiiculty  under  that  act  in 
seizing  shares  in  a  company,  though  they  are  not  distinguished  by 
any  particular  numbers.  The  act  says,  that  "  The  shares  of  stock 
of  every  stockholder  in  every  incorporated  joint-stock  company, 
shall  be  personal  estate  and  liable  to  be  seized  and  sold  as  such. 
The  officer  executing  the  execution  shall  leave  a  certified  copy 
thereof  with  the  clerk,  secretary  or  cashier  of  the  corporation, 
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who  shall  givo  the  sheriff  a  certificate  of  the  number  of  shares 
held  by  such  execution-debtor ;  and  the  shares  therein  so  liable 
shall  be  deemed  seized  D?hen  such  copy  is  left,  and  shall  be  sold, 
&c. ;  and  on  producing  a  bill  of  sale  from  the  sheriff,  the  officer 
of  the  corporation,  whose  duty  it  is  to  register  the  transfer  of 
shares,  shall  transfer  to  the  purchaser  the  shares  so  sold."  Now, 
what  more  is  necessary  than  that  the  officer  of  the  company  should 
giye  the  sheriff  a  certificate  stating  how  many  shares  the  debtor 
owns?  And  if  they  have  never  been  numbered,  or,  if  numbered, 
the  officer  does  not  state  the  numbers  in  his  certificate,  but  merely 
states  (what  the  act  requires  of  him)  that  the  debtor  holds  five  or 
ten  shares,  as  the  case  may  be,  will  that  prevent  the  sheriff  from 
selling  those  five  or  ten  shares,  and  the  purchaser  from  being 
registered  as  the  owner  of  them  in  place  of  the  original  holder  ? 
If  the  shares  were  of  different  values,  then  I  could  understand  the 
necessity  of  numbering  them,  to  distinguish  one  class  from  the 
other ;  but  where  all  are  of  equal  value  it  would  seem  to  bo  imma- 
terial whether  they  were  numbered  or  not — the  sheriff  could  sell 
the  whole,  or  a  certain  number  of  the  shares,  and  no  confusion 
could  arise  for  want  of  their  being  numbered.  The  cases  of  The 
Newry  ^  Unniskillen  Railway  Co.  v.  Udmondf,  2  Exch.  118; 
The  Wolverhampton  Waterworks  Co.  v.  Hawksford^  7  C.  B.  N. 
S.  795,  and  The  IHsh  Peat  Co.  v.  Phillips,  1  B.  &  S.  629,  have 
been  relied  on  by  the  defendant's  counsel ;  but  two  of  these  cases 
turned  upon  the  particular  words  of  "  The  Companies  Clauses  Con- 
solidation Act,"  which  declares  in  sect.  8,  that  every  person  who 
had  subscribed  the  prescribed  sum  to  the  capital  of  the  company, 
and  whose  name  had  been  entered  on  the  register  of  shareholders, 
should  be  deemed  a  shareholder  of  the  company ;  and  in  sect.  9, 
that  the  company  should  keep  a  book  to  be  called  ^'  The  Register 
of  Shareholders,"  in  which  should  be  entered  the  names  and  addi- 
tions of  the  persons  entitled  to  shares  in  the  company,  together 
with  the  number  of  shares  to  which  such  shareholder  should  be 
entitled,  distinguishing  each  share  by  its  number^  and  that  tho 
book  should  be  authenticated  by  the  seal  of  the  company  affixed 
thereto.  In  actions  for  calls  in  the  first  two  of  these  cases,  it  was 
held,  that  to  constitute  a  person  a  holder  of  shares,  the  company 
was  bound  to  prove  that  his  name  was  on  the  register.  It  is  true, 
that  Erle,  C.  J.,  in  delivering  judgment  in  The  Wolverhampton 
Waterworks  Co.  v.  Hawksford^  says,  "  No  shares  had  been  num- 
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bered,  and  no  specific  shares  had  been  appropriated  ;*'  but  the  real 
ground  of  the  decision  was,  that  the  defendant's  name  was  not  on 
any  register  of  shareholders,  such  as  the  company  was  required 
by  the  act  to  keep  ;  this  appears  by  the  judgment  of  the  Exchequer 
Chamber  in  The  Irish  Peat  Co.  v.  Phillips,  where  it  is  said  that 
The  Wolverhampton  Waterworks  Co.  v.  Hawksford  was  no  au- 
thority for  the  decision  of  the  Court  of  Queen's  Bench;  which 
was,  that  shares  were  not  created  so  aa  to  make  the  alleged  owner 
liable  for  calls  thereon  until  the  shares  were  specifically  numbered 
and  appropriated  by  number.  In  the  case  of  The  Irish  Peat  Co.  v. 
Phillips^  the  charter  of  the  company  required  that  all  proprietora 
of  stock  should  execute  a  deed  of  settlement,  whereby  the  capital 
sliould  be  divided  into  a  certain  number  of  shares,  to  be  numbered 
in  regular  succession,  beginning  with  No.  1.  A  deed  of  settlement 
was  prepared  containing  these  provisions  (substantially  the  Bame 
as  "  The  Companies'  Clauses  Consolidation  Act),"  but  the  defend- 
ant did  not  execute  it ;  and  on  that  ground  it  was  held  that  he 
was  not  a  shareholder,  nor  liable  for  calls.  Neither  of  these  cases, 
then,  seems  to  me  to  support  the  position  taken,  that  the  defendant 
in  this  case  is  not  liable  because  no  shares  were  numbered  by  the 
company,  and,  as  such,  allotted  to  him ;  and  I  am  unable  to  come 
to  the  conclusion,  that  a  numbering  of  the  shares  was  essential  to 
constitute  him  a  stockholder.  But  in  addition  to  this,  the  act  of 
incorporation  says,  that  if  "  any  subscribery  or  stockholder,"  shall 
neglect  to  pay  any  assessment  on  his  shares,  the  directors  may 
order  such  shares  to  be  sold,  and  if  there  is  any  deficiency,  "  such 
delinquent  subscriber  or  stockholder  shall  be  held  accountable,"  &c. 
The  Act  32  Vict.,  c.  65,  uses  the  terms,  "  subscribers  for  shares," 
and  "  subscribers  to  the  capital  stock  ;"  and  the  third  section 
authorizes  the  company  to  sue  for,  recover  and  receive  *'  from  any 
subscriber  the  amount  due  for  unpaid  subscribed  stock  which  may 
have  been  subscribed  for  by  such  subscriber."  Surely  it  cannot  be 
disputed  that  the  defendant  was  a  subscriber  for  stock  in  this  com- 
pany, even  if  any  doubt  could  exist  about  his  being  a  stockholder. 
In  the.  report  of  the  case  of  The  Wolverhampton  Waterworks  Co. 
v.  Hawksford,  in  6  C.  B.  N.  S.  836,  on  demurrer  to  the  declara- 
tion, the  judgment  for  the  defendant  was  put  expressly  on  the 
ground  that  the  statute  gave  the  remedy  for  calls  aijainst  "share- 
holders" only,  and  not  against  "  subscribers"  simply  ;  and  the 
declaration  did  not  allege  that  the  defendant  was  a  "  stockholder." 
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But  by  the  act  under  consideration  the  power  to  sue  is  not  confined 
to  stockholders,  but  is  expressly  given  against  subscribers;  and 
therefore  whether  the  words  "  subscriber'*  and  "stockholder**  were 
used  indiscriminately  in  the  act,  and  as  pointing  to  the  same  set 
of  persons,  as  was  said  in  The  West  London  Ilailtoay  Co.  v.  Ber- 
nard^ 13  Law  J.  Q.  B.  G8,  or  otherwise,  seems  to  me  to  be  imma- 
terial. As  regards  their  liability  to  pay  calls,  I  think  there  is  no 
distinction  between  a  subscriber  for  stock  and  a  stockholder.  For 
these  reasons  I  think  this  objection  ought  not  to  prevail. 

The  next  objection  was,  that  the  stock  was  subscribed  subject 
to  the  provisions  of  the  act  of  incorporation  and  the  by-laws  of 
the  company  ;  that  they  formed  conditions  precedent  to  the  defend- 
ant's liability,  and  that  the  company  had  not  performed  the  condi- 
tions. These  alleged  conditions  are  to  be  found  in  the  second 
section  of  the  act  of  incorporation,  which  declares  that  the  capital 
stock  of  the  company  shall  consist  of  $2,000,000,  to  be  divided 
into  forty  thousand  shares  of  $50  each  ;  and  in  the  fifth  section, 
which  authorizes  the  president,  directors  and  company  "  to  make 
such  equal  assessments  from  time  to  time  on  all  the  shares  in  the 
said  corporation  as  they  may  deem  necessary  and  expedient."  The 
objection  is,  that  the  first  assessment  made  on  the  16th  July  1867, 
was  not  an  equal  assessment  on  all  the  shares,  because  it  expressly 
excluded  the  $250,000  of  stock  subscribed  in  the  United  States. 
If  this  objection  is  not  cured  by  the  Act  32  Vict.,  c.  54,  I  think  it 
must  prevail.  *  *  *  [The  judge's  description  of  the  act  is  omitted 
as  not  of  general  interest.] 

On  this  ground,  therefore,  I  think  the  first  assessment  was 
illegal.  But  admitting  the  first  assessment  to  be  bad,  on  account 
of  the  exclusion  of  the  subscribers  for  stock  in  the  United  States, 
will  the  inclusion  of  that  assessment  in  the  notice  which  was  given 
by  the  president  of  the  company,  under  the  Act  32  Vict.,  c.  54, 
and  the  sale  of  the  defendant's  stock  for  the  non-payment  of  that, 
together  with  the  nine  subsequent  assessments,  vitiate  the  sale  ? 
It  seems  to  me  that  it  will  not  do  so.  The  objection  of  inequality 
does  not  apply  to  any  but  the  first  assessment ;  and  there  is  no 
such  connection  between  them  as  that  one  defective  assessment 
should  destroy  all  the  others.  Each  one  stands  on  its  own  merits, 
and,  if  legally  made,  gives  a  separate  cause  of  action,  though  a 
preceding  one  may  be  defective.    For  the  payment  of  such  as  were  . 
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legally  mado  and  notified,  a  shareholder  would  be  liable — for  the 
others  he  would  not.  The  defendant  clearly  was  a  defaulter  for 
non-payment  of  nine  assessments,  and  for  such  default  the  com- 
pany had  a  right  to  sell  his  shares,  and  I  cannot  think  that  where 
they  had  such  right,  and  where  there  clearly  was  a  balance  (without 
including  the  first  assessment),  for  which  the  defendant  was  liable 
in  an  action,  that  the  plaintiffs  claiming  against  him  in  that  action 
a  larger  sum  than  they  had  a  right  to,  is  a  ground  for  setting  aside 
the  verdict ;  it  only  affects  the  amount  to  be  recovered.  The  plain- 
tiff, in  an  action  of  this  nature,  may  prove  and  recover  less  than 
the  sum  stated  to  be  due  in  his  declaration  :  1  Chit.  PL  114 ;  and 
'^  if  the  plaintiff  states  as  a  cause  of  action  more  than  is  necessary 
for  the  gist  of  the  action,  the  jury  may  find  so  much  proved,  and 
BO  much  not  proved,  and  the  court  would  be  bound  to  prononnce 
judgment  for  the  plaintiff  upon  that  verdict,  provided  the  facts 
proved  constituted  a  good  cause  of  action  :*'  per  Holroyd,  J.,  in 
Bromfield  v.  JoneB^  4  B.  &  C.  385.  Now,  in  my  opinion,  the 
facts  proved  in  this  case  constituted  a  good  cause  of  action,  as  to 
all  except  what  was  claimed  on  account  of  the  first  call,  and  the 
jury  had  a  right  to  find  all  except  that  proved.  Instead,  ther^ 
fore,  of  the  defendant  being  liable  for  the  assessments  on  the  full 
amount  of  his  subscribed  stock,  he  is  only  liable  for  the  deficiency 
remaining  on  the  nine  assessments,  after  deducting  the  amount 
realized  from  the  sale  of  his  shares,  with  interest  and  expenses. 

My  brother  Weldon  has  stated  that,  in  his  opinion,  the  notice 
given  by  the  president,  under  the  Act  32  Vict.,  c.  55,  is  insuflScient. 
No  objection  to  the  form  of  the  notice  was  taken  at  the  trial,  or 
on  the  argument ;  and  though  probably  it  might  have  been  more 
artificially  drawn,  I  am  inclined  to  think  it  contains  substantiallj 
all  that  the  act  requires. 

For  these  reasons,  I  think  the  rule  should  be  discharged,  and 
that  the  verdict  should  be  reduced  by  the  amount  of  the  first 
assessment,  unless  the  agreement  entered  into  at  the  trial  precludes 
such  a  mode  of  dealing  with  the  case. 

Ritchie,  C.  J.,  concurred.     Weldon,  J.,  dissented. 
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Supreme  Court  CommtMion  of  Ohio, 

GEORGE  H.  WEST  et  al.  v.  CITIZENS'  INSURANCE  COMPANY. 

Policies  of  insurance,  like  other  contracts,  are  to  receive  a  reasonable  con- 
struction, so  as  not  to  defeat  the  intention  of  the  parties. 

A  policy  of  insurance,  issued  to  a  mercantile  partnership  on  a  stock  of  f^owh 
owned  by  the  firm,  and  with  which  they  are  carrying  on  business,  which  contains 
no  provisions  limiting  or  restricting  alienation  of  the  property,  is  not  avoided  by 
a  sale  by  one  partner  to  his  copartners,  who  continue  the  partnership  business,  of 
his  interest  in  the  stock  of  goods. 

When  the  policy  contains  a  provision  that  the  assignment  of  the  same,  or  any 
interest  therein,  without  the  assent  of  the  company  endorsed  thereon,  avoids  it, 
such  a  sale,  and  the  assignment  by  the  retiring  partner  to  his  copartners,  who  con- 
tinue the  business,  of  his  interest  in  the  policy,  does  not  avoid  it. 

In  case  of  loss  after  such  sale  and  transfer,  the  remaining  partners,  being  the 
real  parties  in  interest,  should  sue  on  the  policy,  and  in  such  action  they  are  not 
limited  in  the  amount  of  recovery  to  their  interest  in  the  partnership  goods  before 
such  sale  and  transfer,  but  can  recover  for  the  whole  loss. 

Error  reserved  in  the  District  Court  of  Hamilton  county. 

Woadly^  Johnson  ^  Colston^  for  plaintiffs  in  error. — The  only 
question  in  this  case  is,  whether  a  prohibition,  contained  in  a  policy 
of  insurance,  issued  to  partners,  against  the  assignment  of  "  any 
interest  therein,"  refers  to  transfers  inter  seae. 

Three  theories  might  be,  and  have  been,  espoused,  viz. :  Firaf^ 
that  of  our  learned  antagonists,  that  if  one  partner  retire  from  a 
firm  all  its  policies  of  insurance  containing  the  quoted  clause,  or 
a  similar  provision  forbidding  alienation  of  the  insured  premises, 
are  at  once  forfeited,  and  unless  by  consent  of  the  underwriter, 
cease  and  detemvine  ;  secondly^  that  such  alienation  has  the  effect 
of  forfeiture  only  to  the  extent  of  the  retiring  partner's  undivided 
interest ;  and,  thirdly^  what  we  respectfully  submit  to  be  the  better 
opinion,  viz.,  that  the  purpose  of  such  provision  is  not  to  forbid 
changes  of  interest  among  the  partners  themselves,  but  relates  ex- 
clusively to  assignments  and  alienations  to  third  persons. 

The  second  theory  is  maintained  in  the  single  case  of  Hohhs  v. 
The  Memphis  Ins.  Co,,  1  Sneed  444.  Most  of  the  cases  which  are 
relied  on  against  us  are  founded  on  and  follow  the  dictum  of  Judge 
Cady  in  the  case  of  Murdoch  v.  The  Chenango  County  Mutual 
Ins.  Co.,  2  Comst.  210,  which  was  overruled  in  Hoffman  ^  Place 
V.  The  JEtna  Fire  Ins.  Co.,  32  N.  Y.  405.  In  the  cases  of 
Grosvenor  v.  The  Atlantic  Fire  Ins.  Co.,  17  N.  Y.  891,  and  The 
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Buffalo  Steam  Engine  Works  v.  The  Sun  Mutual  Ins.  Co.,  17 
Id.  401,  cases  whicli  have  been  followed  by  the  courts  of  every 
state  whoso  attention  has  been  called  to  the  subject  since,  it  is  held 
that  where  a  mortgagor  insures,  loss,  if  any,  payable  to  his  mort- 
gagee, or  where  a  mortgagor  insures  and  assigns',  with  the  consent 
of  the  underwriter,  to  his  mbrtgagee,  a  subsequent  breach  of  the 
conditions  of  the  policy  by  the  mortgagor  avoids  the  policy.  Why? 
Because  in  both  these  cases,  it  is  the  mortgagor's  interest  which  is 
insured.  The  discussion  in  both  these  cases  proceeds  upon  the 
supposition  that  had  it  been  the  mortgagee's  interest  which  was 
insured,  as  it  was  in  Foster  v.  The  Equitable  Mutual  Fire  Ins. 
Co.,  by  reason  of  his  having  given  new  premium-notes  upon  the 
assignment  to  him,  the  act  of  the  mortgagor  would  have  had  no 
such  effect.  Although  the  decisions  in  17  New  York  were  followed 
in  Massachusetts,  in  Hally.  Mechanics'  Ins.  Co.,  6  Gray  185,  and 
Loring  v.  Manufacturers  Ins.  Co.,  8  Id.  169,  yet  the  principle 
decided  in  Foster  v.  The  Equitable  Mutual  Fire  Ins.  Co.,  has 
been  since  affirmed  in  the  case  of  Lawrence  v.  The  Holyoke  Inf. 
Co.,  11  Allen  387. 

It  follows  from  this,  that  an  alienation  other  than  by  the  "in- 
sured" does  not  avoid  a  policy.  Hence  we  may  conclude  that  if  a 
firm  be  insured,  the  alienation  by  a  partner  of  his  individual  in- 
terest, especially  to  his  copartners,  is  not  forbidden ;  but,  on  the 
contrary,  that  the  real  purpose  and  intent  of  the  parties  in  agree- 
ing to  the  language  used  in  the  policy,  is  to  prevent  alienation  to 
third  persons  by  the  firm,  Avhich  shall  introduce  strangers  into  the 
proprietary  interest  and  control,  unless  by  consent  of  the  company : 
32  N.  Y.  412  ;  Burnett  ^  Martin  v.  The  Eufaula  Home  Ins.  Co., 
46  Ala.  11  ;  Pierce  v.  The  Nashua  Fire  Ins.  Co.,  56  N.  II.  297; 
Angell  on  Ins.,  sect.  197.  An  insurance  policy  is  to  be  most 
strongly  construed  against  the  underwriter :  May  on  Ins.,  sects. 
174,  175. 

Matthews,  Ramsey  <f  Matthews,  for  defendant  in  error.— The 
single  question  presented  by  the  record  is,  whether  the  assigrinitT.t 
by  one  of  the  partners,  to  his  copartners,  of  his  interest  in  tiie 
policy  and  property  insured,  before  loss,  defeats  the  recovery  of 
the  plaintiffs.  The  affirmation  of  this  proposition  is  sustained  by 
May  on  Insurance,  sect.  280  ;  Doehrer  v.  ^tna  Ins.  Co.,  18  Mo. 
128 ;  Flanders  on  Insurance  428.     And  see  Hoffman  v.  Mn(i 
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Ins.  Co,,  32  N.  Y.  405,  Avhere  the  history  of  the  law  on  this  ques- 
tion in  the  state  of  New  York  is  given  :  Tillou  v.  Kingston  MuU 
Ins,  Co.,  7  Barb.  670  ;  5  N.  Y.  40-t ;  Murdoch  v.  The  Chenango 
County  Mut  Ins.  Co.,  2  Comst.  210;  Wilson  v.  The  Genesee 
Mut.  Ins.  Co.,  16  Barb.  511 ;  ffobbs  ^  Hurley  v.  Memphis  Ins. 
Co.,  1  Sneed  444;  Howard  <f  Byckman  v.  The  Albany  Ins.  Co.y 
3  Denio  301 ;  Tate  v.  Mutual  Fire  Ins.  Co.,  13  Gray  79  ;  Wood 
V.  Rutland  <f  Addison  Mut.  Lis.  Co.,  31  Verm.  552 ;  Barnes  v. 
Union  Mut.  Fire  Ins.  Co.,  51  Me.  110 ;  Hoxsie  v.  Provideixce 
Mut.  Fire  Ins.  Co.,  6  R.  I.  517  ;  Finley  v.  Lycoming  Co.  Mut.  Ins. 
Co.,  30  Penna.  St.  313 ;  Buckley  v.  Garrett,  47  Id.  280 ;  Balti- 
more Fire  Ins.  Co.  V.  McGowan,  16  Md.  47;  Lix  v.  Mercantile 
Ins.  Co.,  22  111.  277 ;  Keeler  v.  Niagara  Fire  Ins.  Co.,  IG  Wis. 
523 ;  Hartford  Fire  Ins.  Co.  v.  Ross,  23  Ind.  181 ;  Doehrer  ^ 
Bumb  V.  JEtna  Ins.  Co.,  18  Mo.  128. 

Johnson,  J. — The  question  in  this  case  arises  on  a  demurrer  of 
the  defendant  to  the  petition,  alleging  that  said  petition  did  not 
Etate  facts  sufficient  to  constitute  a  cause  of  action. 

The  plaintiffs  sue  as  individuals,  and  not  in  the  partnership 
name,  and  claim  to  recover  on  a  policy  of  insurance  against  fire, 
on  a  stock  of  goods  in  Indianapolis,  for  one  year,  from  April  17th 
1869  to  April  17th  1870. 

The  original  policy  was  issued  April  17th  1836,  for  one  year, 
and  was  renewed  each  year  thereafter,  the  last  renewal  being  on 
17th  of  April  1869.  It  was  issued  to  the  firm  of  H.  F.  West  & 
Co.,  composed  of  the  plaintiffs  and  one  Henry  F.  West,  who,  on 
the  Ist  of  December  1869,  retired  from  the  firm,  and  assigned  all 
his  interest  in  said  policy  and  stock  of  goods  to  his  copartners, 
the  plaintiffs,  who  continued  the  business. 

The  stock  of  goods  was  consumed  by  fire,  December  17th  1869. 
Hence  this  action. 

By  the  terms  of  the  policy,  the  defendant  contracted  "  to  make 
good  to  the  insured,  their  executors,  administrators  or  assigns,  all 
8uch  immediate  loss  or  damage  as  shall  happen  by  fire  to  the  said 
property." 

Upon  tlie  foregoing  facts  but  one  question  is  presented.     That 

is :  Did  the  assignment  by  Henry  F.  West  of  his  interest  in  the 

policy  and  stock  of  goods  avoid  the  policy  or  prevent  a  recovery 
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thereon — the  assent  of  the  company  to  such  transfer  not  having 
been  given  thereto  ?  This  question  must  be  determined  by  giving 
a  construction  to  the  terms  and  conditions  of  the  policy.  In  form 
and  language,  it  is  an  agreement  between  two  parties,  the  insurer 
and  the  insured,  though  executed  only  by  the  insurer. 

The  only  clause  relating  to  such  a  transfer  is  in  the  words  fol- 
lowing:  ''^  And  it  is  further  agreed  *  *  *  that  if  this  policy, 
or  any  interest  therein,  shall  be  assigned,  unless^  in  either  ease,  the 
assent  thereto  of  said  company  he  endorsed  hereon,  these  presents 
shall  thenceforth  be  null  and  void.'' 

It  will  be  observed  that  this  policy  (which  is  part  of  the  record) 
is  a  contract  with  a  partnership,  and  not  with  the  individuals  com- 
posing it ;  that,  as  such  partners,  they  owned  the  stock  of  goods, 
and  were  doing  business  therewith  in  the  usual  way. 

It  is  also  important  to  note  that  the  policy  contains  no  provi- 
sions  relating  to  alienation  of  the  property,  or  prescribing  any 
mode  of  continuing  the  policy,  in  case  of  sale  of  the  goods,  by  ob- 
taining the  assent  of  the  company  thereto.  Such  provisions  are 
to  be  found,  we  believe,  in  most  insurance  contracts. 

The  clause  above  quoted  relates  only  to  the  assignment  of  the 
policy,  or  any  interest  therein,  and  is  silent  as  to  the  alienation  of 
the  property  insured. 

Ordinarily,  this  omission  is  unimportant,  for  it  is  well  settled 
that  in  such  case,  when  the  insured,  by  alienation  or  otherwise, 
parts  with  all  his  insurable  interest  in  the  property  insured,  he  can- 
not, in  case  of  loss,  recover,  because,  having  no  interest  in  the 
property  destroyed,  he  has  sustained  no  damage.  Neither  can  the 
assignee  of  the  policy,  without  the  assent  of  the  insurer,  recover, 
because  he  is  a  stranger  to  the  contract,  whom  the  company  is  not 
bound  to  recognise. 

In  the  examination  of  the  numerous  cases  cited,  this  omission  is 
an  important  element,  as  very  many  of  them  turn  on  the  words 
limiting  and  restricting  alienation.  Thus,  in  Dix  v.  Mercantile 
Ins.  Co.,  22  111.  277,  and  The  Hartford  Ins.  Co.  v.  Boss  et  al., 
23  Ind.  179,  there  was  this  clause,  upon  which  the  cases  largely 
turned:  "And  in  case  of  any  transfer  or  change  oi  title  intheji^ro- 
perty,  or  of  any  undivided  interests  therein,  such  insurance  shall 
be  void  and  cease."  They  were  cases  much  like  the  one  before 
us ;  and  stress  is  laid  by  the  court  on  the  words  "  undivided  inter- 
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ests,"  as  correctly  describing  a  partner's  interest.  So,  also,  in 
many  other  cases,  the  peculiar  wording  of  these  clauses  relating  to 
alienation  enter  largely  into  the  discussion  of  the  legal  aspects  of 
the  case,  iii  the  opinion  of  the  courts  deciding  them. 

As  to  such  clauses,  it  is  sufficient  to  say  that,  as  a  general  rule, 
their  only  effect  is  to  either  enlarge  or  restrict  the  right,  which 
exists  without  them,  to  bring  an  action  by  the  assured  in  case  of 
loss.  If  the  assured  still  retains  such  an  insurable  interest  in  the 
property,  as  that  he  sustains  a  loss  by  the  fire,  he  can,  to  the  ex- 
tent of  that  loss,  recover ;  otherwise,  if  he  has  parted  with  all  such 
interest,  for  then  no  damage  has  resulted  to  him.  . 

Great  care  should  also  be  taken  to  distinguish  between  those 
cases  decided  by  an  application  of  the  common-law  rules  .of  plead- 
ing and  those  which  are  made  to  depend  solely  on  the  rights  of  the 
parties  growing  out  of  the  terms  of  the  contract  itself.  The  former 
depend  on  who  are  the  proper  parties  to  the  action  at  common  laWy 
the  latter  on  the  terms  of  the  contract ;  and  from  these  terms  the 
court  must  determine  the  existence,  extent  and  character  of  the 
obligations  and  liabilities  of  the  parties  to  the  contract.  The  one 
is  to  be  decided  by  the  rules  of  pleading,  the  other  by  a  construc- 
tion of  the  stipulations  of  the  policy. 

Since  the  adoption  of  our  code,  under  which  the  real  party  in 
interest  may  sue,  whether  the  contract  is  joint  or  several,  the 
former  class  of  decisions  becomes  unimportant.  There  can  be  no 
doubt  that  if  the  common-law  rules  of  pleading  were  in  force  in 
Ohio,  the  plaintiffs  could  not  recover — not  because  they  had  no 
insurable  interest,  for  they  owned  all  the  property  covered  by  the 
policy;  nor  because  they  sustained  no  damage,  for  that  is  admitted; 
but  solely  for  the  reason  that  this  was  a  joint  contract  by  the 
insured,  and  all  must  be  joined  as  plaintiffs.  By  these  rules,  if 
all  were  so  joined,  they  still  could  not  recover,  because  Henry  F. 
West,  one  of  the  joint  contractors,  had  parted  with  all  his  insura- 
ble interest  by  a  sale.  In  either  case,  the  result  would  alike  bo 
fatal  to  these  plaintiffs,  who  have  sustained  all  the  loss  against 
which  they  were  indemnified ;  and  the  rights  of  the  parties,  and 
the  liabilities  of  the  insurers,  arising  from  the  terms  of  the  policy, 
would  remain  undetermined  by  the  court. 

In  Murdoch  v.  The  Chenango  Ins,  Co.^  2  Comst.  210,  one 
tenant  in  common  sold  his  interest  in  the  property  insured  to  his 
co-tenant.     The  action  was  in  the  name  of  both^  though  the  com- 
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pany  had  assented  to  the  sale.  It  was  held  that  the  wvjoinder 
was  fatal.  On  the  other  hand,  Tate  v.  Citizens  Ins,  Co,^  13  Gray 
(Mass.)  79,  was  a  case  like  the  former,  except  that  the  action  \ras 
in  the  name  of  the  co-tenant,  who  had  become  sole  owner  by  pur- 
chase. It  was  held  that  the  non-joinder  was  alike  fatal,  Judge 
BiGELOW  saying:  ''  Upon  familiar  principles,  both  the  joint  con- 
tractors should  join  in  bringing  the  action,  *  *  *  and  the  omission 
to  join  them  is  a  good  defence." 

In  both  cases,  the  parties  were  sent  out  of  court  without  their 
rights  adjudicated,  by  the  application  of  the  "  familiar  principles" 
of  common-law  pleading. 

Under  the  code,  the  real  party  in  interest  must  sue.  In  this 
case  the  suit  is  properly  brought,  but  the  right  of  recovery  does 
not  depend  on  questions  of  misjoinder  or  non-joinder  of  parties,  but 
upon  the  liability  of  the  insurers  growing  out  of  the  contract.  Is 
the  defendant  therefore  liable  to  the  plaintiffs  by  the  terms  of  this 
policy  ?  To  determine  this  question,  reference  must  bo  had  to  the 
familiar  rules  of  construction. 

The  policy  should  receive  a  reasonable  interpretation.  Its  in- 
tent and  substance  should  be  ascertained  from  the  language  era- 
ployed.  Its  stipulations  should  have  full  legal  effect,  to  guard  the 
insurer  against  fraud  and  imposture.  As  it  is  a  contract  of  indem- 
nity tj)  the  insured,  it  should  be  liberally  construed  in  his  favor, 
not  only  because  this  mode  of  construction  is  most  conducive  to 
trade  and  business,  but  because  it  is  probably  most  consonant  with 
the  intentions  of  the  parties.  There  is  no  more  reason  for  a  strict 
compliance  with  its  terms  than  ordinary  contracts.  There  is  noth- 
ing in  such  a  contract  intrinsically  more  sacred  or  inviolable  than 
a  contract  about  any  other  subject :  25  Wend.  374.  Exceptions 
in  a  policy  should  be  strictly  construed,  and  when  there  are  two 
interpretations  equally  fair,  that  which  gives  the  greater  indemnity 
should  prevail  :  May  on  Insurance,  sect.  174. 

None  of  these  rules  is  more  fully  established  or  more  imperative 
and  controlling  than  that  which  declares  that  it  must  be  liberally 
construed  in  favor  of  the  insured,  so  as  not  to  defeat,  without  a 
plain  necessity,  his  claim  to  indemnity,  which,  in  making  his 
insurance,  it  was  his  object  to  secure  ;  and  when  the  words  *' with- 
out violence'*  are  susceptible  of  two  interpretations,  that  which 
will  sustain  the  claim  and  cover  the  loss  must  in  preference  be 
adopted  :  May  on  Insurance,  sect.  176. 
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Guided  by  these  principles,  let  us  examine  the  terms,  which,  it 
is  claimed,  avoid  this  policy. 

The  natural  reading  of  these  terms,  "  if  this  policy  or  any 
interest  therein  be  assigned,"  would  seem  to  be  completed  by 
adding  after  the  word  "  assigned"  the  name  of  the  contracting 
party,  so  as  to  read,  "if  this  policy  or  any  interest  therein  be 
assigned  hy  said  B.  F,  Went  ^  Co.''  H.  F.  West  &  Co.  alone 
could  make  an  assignment  of  the  title  to  the  policy.  Henry  F. 
West  did  not  assign  the  policy  or  any  interest  in  it  which  the  firm 
had.  The  partnership  name  must  be  used  to  transfer  the  policy 
or  any  definite  interest  therein. 

The  cases  are  numerous  where  it  has  been  held,  that  to  consti- 
tute alienation  of  the  property,  a  conveyance  of  the  title,  and 
nothing  short  of  this,  would  amount  to  an  alienation  ;  that  "  trans- 
fer of  the  title  of  property  insured,"  means  the  title  and  owner- 
ship of  property  insured,  and  not  the  interest  of  the  insured  there" 
in :  Masters  v.  Madison  County  Ins,  Co,^  11  Barb.  624. 

A  sale  by  one  partner  to  another  is  not  such  an  alienation  as 
will  avoid  the  policy,  even  under  an  express  condition  that  the 
policy  shall  become  void:  Angell  on  Ins.  197. 

A  mere  change  of  interests  or  ownership  among  partners,  where 
no  stranger  is  introduced,  and  no  addition  made  to  the  number  of 
the  insured — when  there  is  no  change  in  the  condition  or  situation 
of  the  property  or  risk — a  mere  assignment  of  his  interest,  by 
one  partner  to  the  other,  is  obviously  not  within  the  principle  or 
motives  on  which  the  condition  is  founded  :  Pierce  v.  Nashua  Fire 
Ins.  Co.,  50  N.  H.  297. 

Henry  F.  West  assigned  his  interest  in  the  policy.  What  was 
that  interest  ?  Not  any  aliquot  part  of  the  whole,  for  they  were 
partners  seized  ^^ per  my  et  per  tout''  of  the  common  stock  of 
goods :    West  v.  Skip,  1  Vesey  Sr.  242. 

It  was  his  share  of  the  capital  stock  remaining  after  satisfying 
all  partnership  demands.  When  title  to  property,  real  or  personal, 
is  in  a  partnership,  and  is  owned  by  it,  it  is  clear  that  the  convey- 
ance by  one  partner  of  his  interest  conveys  no  grepter  'interest 
than  remains  after  all  the  demands  against  the  firm  are  satisfied. 
If  this  firm  had  been  insolvent  when  the  policy  was  assigned — 
that,  counting  the  insurance  money  as  part  of  the  assets,  it  could 
not  pay  its  debts — then  nothing  was  in  fact  assigned.  For  aught 
the*  court  knows,  this  may  have  been  so  in  this  case. 


606  WKST  ET  AL.  ».  CITIZENS'  INS.  CO. 

The  contracting  parties  were  the  insurers  on  the  one  hand,  and 
H.  F.  West  &  Co.  on  the  other.  The  language  is  clearly  sus- 
ceptible of  the  construction  we  iave  given.  The  one  claimed  by 
defendant  seems  strained  and  unnatural,  and  calculated  to  defeat 
rather  than  carry  out  the  intention  of  the  parties. 

It  does  violence  to  all  settled  rules  of  construing  contracts. 

Conditions  of  this  kind  should  not  be  extended  by  constraction 
beyond  the  reasons  for  their  adoption,  especially  when,  as  in  this 
case,  it  defeats  the  contract.  The  chief  reason  for  requiring  such 
a  stipulation  is  to  guard  against  the  introduction  of  a  stranger, 
who  may  not  possess  the  fidelity  or  watchfulness  required  by  the 
insurers.     The  change  should  increase  the  hazard. 

In  a  case  of  a  clause  of  this  kind  it  was  held  that  a  sale  or  con- 
veyance to  the  assured  does  not  defeat  the  policy,  though  within 
the  words  of  the  proviso  against  the  sale  or  transfer.  The  interest 
of  the  insured  being  thereby  increased,  the  case  did  not  fall  within 
the  reason  and  spirit  of  the  proviso:  May  on  Ins.,  sect.  275^  and 
cases  cited. 

To  say  that  H.  F.  West  &  Co.  shall  not  assign  the  policy,  or 
any  interest  therein,  without  consent,  is  a  reasonable  condition; 
but  to  say  that  the  partners  inter  aese  may  not  change  their  re- 
spective interests,  is  not  within  the  spirit  and  reason  of  the  clause. 
The  presumption  is,  that  the  company  had  faith  in  all  the  partners; 
the  increase  of  plaintiff's  interests,  as  we  have  seen,  would  but 
make  them  more  watchful ;  the  retiring  partner  no  longer  had  a 
motive  to  endanger  the  insurer;  no  stranger  was  introduced;  no 
one  but  those  with  whom  the  contract  was  made  was  left  in  control. 

There  being  no  adequate  reason  to  support  this  enlarged  con- 
struction, we  cannot  adopt  it. 

It  is  suggested  that  this  clause  was  intended  to  secure  the  con- 
tinuance of  Henry  F.  West,  in  whom  the  company  reposed  special 
confidence,  and  without  him  the  policy  would  not  have  been  issued. 
In  reply  to  this,  we  adopt  the  language  of  tho  New  York  Court 
of  Appeals,  in  Hoffman  v.  JEtna  Ins.  Co,,  32  N.  Y.  411,  in  a  simi- 
lar case": — 

*'  They  testified  their  confidence  in  each  of  the  assured,  by  issu- 
ing to  them  a  policy,  but  did  not  choose  to  repose  blind  confidence 
in  others  who  might  succeed  to  the  ownership.  The  only  evidence 
of  their  confidence  in  either  partner  is  in  the  fact  that  they  con- 
tracted with  ull ;  and  the  theory  is  rather  fanciful  than  sound 


WEST  ET  AL.  V.  CITIZENS'  INS.  CO.  607 

that  they  may  have  intended  to  conclude  a  bargain  with  rogues  on 
the  faith  of  a  proviso  that  one  honest  man  should  be  kept  in  the 
firm  to  watch  them. 

*'  It  was  intended  by  the  proviso  to  protect  the  company  from  a 
continuing  obligation  to  the  assured ;  if  the  title  and  beneficial  in- 
terest should  pass  to  others  they  might  not  be  equally  willing  to 
trust  Words  should  not  be  taken  in  their  broadest  import  when 
they  are  equally  appropriate  in  a  sense  limited  to  the  object  the 
parties  had  m  view.** 

There  is  still  another  rule  equally  at  variance  with  the  defend- 
ant's claim.  Stipulations  in  a  contract  providing  for  disabilities 
or  forfeitures  are  to  receive,  when  the  intent  is  doubtful,  a  strict 
construction  against  those  for  whose  benefit  they  are  introduced. 
To  seize  on  words  introduced  in  the  policy  as  a  safeguard,  and 
make  them  available  to  defeat  the  claim  of  the  assured  on  the 
theory  of  a  technical  forfeiture,  is  in  no  possible  view  permissible. 
If  the  policy  admits  of  such  a  construction,  it  is  due  to  the  dex- 
terity of  the  draughtsman,  and  not  to  the  meeting  of  the  minds 
of  the  parties :  32  N.  Y.  414. 

We  conclude,  therefore,  that  the  clause  under  consideration,  in 
connection  with  the  facts  disclosed,  does  not  avoid  the  policy,  and 
that  the  plaintiffs  are  entitled  to  recover  thereon. 

Finally,  the  question  arises — shall  these  plaintiffs  recover  the 
whole  that  H.  F.  West  &  Co.  might  have  recovered,  or  only  their 
individual  shares  ?  Does  the  sale  by  Henry  F.  West  avoid  the 
policy  as  to  his  undivided  interest  ? 

In  Hobbs  ^  Hurley  v.  Memphis  Ins,  Co.,  1  Sneed  444,  a  case 
much  like  this  as  to  its  facts,  it  was  held,  as  to  the  share  or  interest 
of  the  retiring  partner,  the  plaintiffs  could  not  recover,  but  only 
for  their  own  interest  in  the  firm ;  while  in  Hoffman  v.  ^tna 
Ins  Co.y  32  N  Y  415,  416,  where  the  same  question  arose,  it  was 
decided  otherwise.  The  court  there  say  :  "  There  is  no  reason  why 
the  full  measure  of  indemnity  should  be  withheld  from  the  plain- 
tiffs, who  were  owners  at  the  date  of  the  insurance,  and  sole  owners 
at  the  time  of  the  loss.*'  We  concur  in  the  reasoning  of  the  court 
in  that  case,  and  its  conclusions  of  law  on  this  point. 

These  plaintiffs  were  parties  to  the  contract ;  they  continued  to 
conduct  the  business  contemplated  by  the  policy  ;  there  was  no 
substantial  change  material  to  the  risk,  and  none  within  the  mean- 
ing of  the  clause  under  consideration.     The  policy  was  intended 
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to  protect  the  interest  of  each  and  all;  and  its  language,  fairly 
construed,  is  in  harmony  with  that  intent. 

We  are  aware  that  the  conclusions  we  have  reached  are  at 
variance  with  the  greater  number  of  reported  cases,  but  we  believe 
these  conclusions  rest  on  the  firmer  and  more  satisfactory  ground 
of  sound  principles,  and  that  they  are  more  conducive  to  substan- 
tial justice — the  aim  and  end  of  all  law. 

Judgment  reversed,  and  cause  remanded  for  further  proceed- 
ings. 

Scott,  Chief  Judge,  Day,  Whitman  and  Wright,  JJ.,  con- 
curred. 
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In  proceedings  in  equity,  whatever  is  essential  to  the  rights  of  the  plaiotiff,  and 
is  necessarily  within  his  knowledge,  must  be  alleged  positively  in  the  bill.  Soch 
conrenient  degree  of  certainty  must  be  adopted  as  will  give  the  defendant  fall  in- 
formation of  the  case  which  he  is  called  upon  to  answer. 

The  laws  of  a  foreign  state  operate  beyond  its  territorial  limits  only  a  comitate. 
The  courts  of  a  state  where  the  laws  of  such  foreign  state  arc  sought  tc  be  en- 
forced, will  use  a  sound  discretion  as  to  the  extent  and  mod^  of  that  comity  They 
will  not  permit  their  tribunals  to  be  used  for  the  purpose  of  affording  remedies 
which  are  denied  to  parties  in  the  jurisdiction  of  the  state  that  enacted  the  lav, 
and  which  tend  to  operate  with  hardship  on  their  own  citizens  and  subjects. 

A  creditor  of  a  corporation,  created  under  the  laws  of  Ohio,  filed  a  bill  to  en- 
force the  individual  liability  of  the  stockholders  of  the  corporation.  The  corpora- 
tion had  no  assets  in  this  state,  and  none  of  its  stockholders  resided  here.  The 
bill  contained  no  recital  by  what  remedial  process  the  individual  liability  of  stock- 
holders is  enforced  in  that  state.  Held,  that  comity  does  not  require  the  courts 
of  this  state,  in  the  exercise  of  a  judicial  discretion,  to  give  effect  here  to  the 
statutes  of  that  state. 

In  Equity.  The  bill  was  as  follows :  William  A.  Rice,  in 
behalf  of  himself  and  others,  creditors  of  the  Merrimack  Hosiery 
Company,  who  shall  come  in  and  contribute  to  the  expenses  of 
this  suit,  complains  against  the  said  Merrimack  Hosiery  Company, 
an  association  of  individuals  claiming  to  be  a  body  corporate  ami 
politic,  and.  to  have  and  possess  certain  corporate  powers,  under 
and  by  virtue  of  the  laws  of  the  state  of  Ohio,  and  R.  A- 
Holden,  of  Cincinnati,  in  the  county  of  Hamilton,  and  state  of 
Ohio,  and  Ira  S.  Holden,  of  Baltimore,  in  the  countv  of  Balti- 
more,  and  state  of  Maryland,  and   Edgar  B.  Thomas,  of  Indian- 
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apolis,  in  the  county  of  Marion,  and  state  of  Indiana,  and  William 
Wood,  of  Cincinnati,  aforesaid,  and  A.  Shepard,  of  Gompton; 
in  the  county  of  Kenton,  and  state  of  Kentucky,  as  follows, 
to  wit :  The  said  Holdens,  Thomas,  Wood  and  Shepard,  as  the 
plaintiff  is  informed  and  believes,  on  the  2d  day  of  July  1868, 
associated  themselves  with  one  Charles  W.  Beal,  of  Cincinnati, 
aforesaid,  now  deceased,  and  perhaps  with  sundry  other  persons 
to  the  plaintiff  unknown,  under  the  laws  of  the  state  of  Ohio,  as 
an  association  or  joint-stock  company,  under  the  name  of  the 
Merrimack  Hosiery  Company,  claiming  certain  corporate  rights 
and  powers  under  the  laws  of  said  state,  with  a  capital  stock  claim- 
ing to  be  9^0,000,  with  its  principal  office  in  Cincinnati  aforesaid, 
for  the  purpose  of  conducting  in  Bristol,  in  the  county  of  Grafton, 
the  business  of  manufacturing,  by  machinery,  knit  hosiery  and 
other  goods,  and  each  of  said  parties  owned  or  claimed  to  own 
stock  in  said  company ;  that,  by  the  laws  of  said  state  of  Ohio,  as 
the  plaintiff  isMnformed  and  believes,  each  and  every  stockholder 
in  said  company  was  then,  and  is  now,  liable  for  any  debt  due  by 
said  company  to  any  laborer  employed  by  said  company  in  carry- 
ing on  its  manufacturing  business  ;  that,  some  time  subsequent  to 
their  organisation  as  aforesaid,  the  said  defendants,  under  the  name 
aforesaid,  commenced  the  business  of  manufacturing,  by  machinery, 
knit  hosiery  goods,  at  Bristol  aforesaid,  and  the  plaintiff  and  sun- 
dry other  persons  went  into  their  employ  as  laborers  in  said  manu- 
facture ;  that  the  manufacture  so  commenced  was  carried  on  by 
them  until  some  time  in  April,  or  the  1st  of  May  1872,  when  they 
stopped  the  business  of  manufacturing  aforesaid,  after  having 
removed  from  the  state  most  of  their  property,  except  the  ma- 
chinery with  which  said  manufacturing  had  been  carried  on ;  and, 
after  repeated  promises  by  the  defendants  and  their  agents  that 
the  business  should  be  resumed,  but  which  promises  were  as  often 
broken,  their  property  was  attached,  under  process  from  the  court 
in  this  state,  and  on  or  about  the  10th  day  of  December  1872, 
upon  a  petition  of  one  of  its  creditors,  the  said  Merrimack  Hosiery 
Company  was  adjudged  a  bankrupt  under  the  laws  of  the  United 
States. 

While  the  said  company  were  doing  business  at  Bristol  afore- 
said, and  before  its  adjudication  in  bankruptcy  as  aforesaid,  it 
became  justly  indebted  to  the  plaintiff,  for  labor  and  services  done 
and  performed  in  and  about  its  business^  to  a  large  amount,  to  wit. 
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the  sum  of  $1500,  which  is  still  due  the  plaintiff.  And  the  plain- 
tiff says  that,  at  the  time  said  debt  \?as  contracted  as  aforesaid, 
nor  since,  has  he  any  knowledge,  except  from  reports,  as  to 
whether  said  Holdens,  Thomas,  Wood  and  Shepard,  either  alone 
or  with  others,  were  associated  together,  under  the  laws  of  Ohio, 
as  a  corporation,  or  whether  they  had  corporate  powers,  or  whether 
the  capital  stock,  if  they  had  any,  was  paid  in,  or  how  it  was 
owned,  or  whether  they  were  mere  partners  in  business,  and  by 
means  thereof  jointly  and  severally  liable  for  all  debts  contracted 
by  them ;  or,  if  they  were  a  corporation  under  the  laws  of  said 
state  of  Ohio,  whether  they  had  done  and  performed  such  acts  as 
by  said  laws  would  relieve  them,  as  stockholders,  from  penonal 
liability  for  the  plaintiff's  debt ;  and  as  to  all  and  singular  of  said 
facts,  queries  and  claims,  the  plaintiff  prays  the  said  defendants 
may  be  compelled  to  prove  the  same  by  competent  evidence,  if 
they  claim  the  benefit  thereof.  And  the  plaintiff  avers  that  all 
said  defendants  had  notice  of  his  debt,  contracted  a^^  aforesaid,  and 
a  demand  was  made  upon  said  company  more  than  sixty  days 
before  the  filing  of  this  bill,  to  wit,  on  the  1st  day  of  November 
1872 ;  and,  by  means  of  the  premises  aforesaid,  the  plaintiff  avers 
that  the  defendants,  whether  as  stockholders  of  the  Merrimack 
Hosiery  Company  or  as  partners,  became  and  were,  personallVt 
jointly  and  severally,  liable  to  pay  the  same ;  yet  they  have  not 
paid  the  same,  nor  any  part  thereof,  but  refuse  so  to  do.  And 
the  plaintiff  also  avers,  that  the  said  Ira  S.  Holden  owns  a  large 
amount  of  real  estate,  to  wit,  of  the  value  of  3^000,  situate  in  Nev 
Ipswich,  in  the  county  of  Hillsborough,  in  this  state,  over  which 
said  court  has  jurisdiction. 

Wherefore  the  plaintiff  prays  that  the  said  defendants  may  come 
to  a  just  and  fair  account  of  the  sum  due  the  plaintiff  upon  the 
demand  aforesaid,  and  that  they  may  be  decreed  to  pay  the 
.amount  so  due  to  the  plaintiff,  and  for  such  other  relief  as  may  be 
just. 

The  defendants  demurred  to  the  bill,  and  assigned  the  following 
causes :  1.  No  equity  on  the  part  of  the  plaintiff  is  disclose<l  in 
the  bill.  2.  The  plaintiff  has  a  plain  and  adequate  remedy  at 
law.  3.  Upon  the  allegations  in  the  bill,  the  plaintiff  is  not  enti- 
tled to  the  relief  prayed  for.  4.  The  assignee  of  said  hosiery 
company,  in  bankruptcy,  should  be  made  a  party.  6.  The  bill  is, 
in  all  respects,  uncertain,  informal  and  insufficient.     6.  The  plain- 
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tifTs  only  remedy  is  to  be  had  in  the  proceeding  in  bankruptcy, 
mentioned  in  the  bill. 

The  questions  raised  by  the  demurrer  were  transferred  to  this 
court  by  Foster,  C.  J. 

Bamardy  for  the  plaintiflf. 

Carpenter  and  Blair,  for  the  defendants. 

Smith,  J. — ^I.  One  of  the  causes  of  demurrer  assigned  is,  that 
the  bill  is  uncertain,  informal  and  insufficient;  and  the  bill  is 
clearly  open  to  this  objection.  It  is  an  elementary  rule,  that  the 
bill  should  state  the  right,  title  or  claim  of  the  plaintiff  with 
accuracy  and  clearness ;  and  should  in  like  manner  state  the  in- 
jury or  grievance  of  which  he  complains,  and  the  relief  which  he 
asks  of  the  court.  The  other  material  facts  ought  to  be  plainly 
yet  succinctly  alleged,  and  with  all  necessary  and  convenient  cer- 
tainty as  to  the  essential  circumstances  of  time,  place,  manner  and 
other  incidents  :  Story's  Eq.  PL,  sect.  241.  Whatever  is  essential 
to  the  rights  of  the  plaintiff,  and  is  necessarily  within  his  know- 
ledge, ought  to  be  alleged  positively.  It  is  not  a  sufficient  aver- 
ment of  a  fact  to  state  that  a  plaintiff  ^'  is  so  informed  :"  Lord 
Uxbridge  v.  Staveland,  1  Vesey  66 — or  to  say  that  a  defendant 
alleges  and  the  plaintiff  believes  a  statement  to  be  true — Egremont 
V.  Cowell,'  5  Beav.  620 ;  nor  is  an  allegation  that  the  defendant 
sets  up  certain  pretences,  followed  by  a  charge  that  the  contrary 
of  such  pretences  is  the  truth,  a  sufficient  allegation  or  averment 
of  the  facts  which  make  up  the  counter  statement :  1  Daniell's 
Ch.  PI.  &  Prac.  412.  If  every  fact  necessary  to  entitle  the 
plaintiff  to  the  relief  prayed  for  is  not  distinctly  and  expressly 
averred  in  the  stating  part  of  the  bill,  the  defect  cannot  be  sup- 
plied by  inference  or  reference  to  averments  in  other  parts  :  Wright 
V.  Dame,  22  Pick.  55. 

The  bill  charges  that  the  defendants,  with  one  Beal,  since 
deceased,  organized  an  association  or  joint-stock  company,  July  2d 
1868,  under  the  name  of  the  Merrimack  Hosiery  Company,  as  the 
plaintiff  is  informed  and  believes,  and  perhaps  with  sundry  other 
persons  to  the  plaintiff  unknown,  under  the  laws  of  the  state  of 
Ohio,  with  a  capital  stock  claimed  by  them  to  be  $50,000,  for  the 
nurpose  of  manufacturing  goods  at  Bristol  in  this  county,  and 
having  its  principal  place  of  office  in  Cincinnati,  Ohio ;  that  the 
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defendants  owned,  or  claimed  to  own,  stock  in  said  company;  that 
by  the  laws  of  Ohio,  as  the  plaintiflf  is  informed  and  believes, 
stockholders  are  liable  for  all  debts  due  from  the  company  to  its 
laborers  ;  that  the  plaintiff  has  no  knowledge,  except  from  reports, 
whether  the  defendants  are  a  corporation  or  not ;  if  a  corporation, 
whether  thej  ever  had  any  capital  stock,  and,  if  any,  whether  it 
was  paid  in,  or  how  it  was  owned ;  and,  if  a  corporation,  whether 
the  defendants  have  done  such  acts  as  by  the  laws  of  Ohio  would 
relieve  them,  as  stockholders,  from  personal  liability  to  the  plain- 
tiff; or  whether  they  were  mere  partners  in  business,  jointly  and 
severally  liable  for  all  debts  contracted  by  them.  As  to  all  and 
singular  of  said  facts,  queries  and  claims^  the  plaintiflf  prays  that 
the  defendants  may  be  compelled  to  prove  the  same  by  competent 
evidence,  if  they  claim  the  benefit  thereof. 

These  allegations  are  bo  general  and  uncertain  as  to  draw  with 
them  the  consequences  and  mischiefs  of  uncertainty  in  pleadings. 
The  defects,  we  think,  are  fatal  to  the  objects  of  the  bill.  There 
is  no  distinct  allegation  that  the  defendants  are  a  corporation. 
The  statement  is  made  merely  upon  the  plaintiflTs  information  and 
belief;  so,  also,  is  the  charge  that  the  stockholders  are  liable  under 
the  laws  of  Ohio  for  the  debts  due  from  the  company  to  its 
laborers.  Besides,  the  allegation  that  the  plaintiflf  has  no  know- 
ledge, except  from  reports,  whether  the  defendants  are  a  corporar 
tion,  or  whether  they  had  any  capital  stock,  or  whether  it  was  paid 
in  and  who  owned  it,  or  whether  the  defendants  were  partners,  is 
altogether  too  vague  and  uncertain.  What  allegations  does  this 
demurrer  admit  ?  or,  if  this  bill  should  be  taken  pro  eonfem, 
what  would  it  confess  ?  Clearly,  that  the  plaintiflf  has  been  in- 
formed and  believes  as  he  charges,  and  not  that  what  he  has  been 
informed  and  believes  to  be  true  is  true.  The  plaintiflf  is  bound 
to  state  in  his  bill  a  case  upon  which,  if  admitted  in  the  answer 
or  proved  at  the  hearing,  the  court  can  make  a  decree :  1  Daniell's 
Ch.  PI.  &  Prac.  412.  In  Story's  Eq.  PL,  sect.  266,  it  is  laid 
down,  "  That  every  fact  essential  to  the  plaintiflTs  title  to  main- 
tain the  bill  and  obtain  the  relief  must  be  stated  in  the  bill,  other- 
wise the  defect  will  be  fatal.  For  no  facts  are  properly  in  issue 
unless  charged  in  the  bill,  and,  of  course,  no  proofs  can  be  gener- 
ally oflfered  of  facts  not  in  the  bill ;  nor  can  relief  be  granted  for 
matters  not  charged,  although  they  may  be  apparent  from  other 
parts  of  the  pleadings  and  evidence,  for  the  court  pronounces  its 
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decree  secundum  allegata  et  probata.  The  reason  is,  that  the  de- 
fendant may  be  apprised  by  the  bill  what  the  suggestions  and 
allegations  are  against  which  he  is  to  prepare  his  defence/'  and 
because  the  court  cannot  render  judgment  except  upon  what  appears 
on  the  record. 

One  or  two  examples  from  those  found  in  Story,  derived  from 
adjudged  cases,  will  illustrate  these  principles.  A  bill  was  brought 
to  perpetuate  a  right  of  common  and  of  way.  The  charge  in  the 
bill  was,  that  the  tenants,  owners  and  occupiers  of  certain  lands 
of  a  manor,  in  right  thereof  or  otherwise^  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  had,  and  of  right  ought  to 
have,  a  common  of  pasture,  &c.,  in  a  certain  waste,  &c.  The  bill 
was  held  bad  on  demurrer ;  for  the  manner  in  which  the  right  of 
common  was  claimed  was  not  set  forth  with  any  certainty ;  it  was 
not  set  forth  as  common  appendant  or  appurtenant,  but  as  that 
^^or  otherwise,"  which  was  no  specification  at  all,  and  \e{t  any  sort 
of  right  open  to  proof:  Cresset  v.  Mitton^  1  Ves.,  Jr.  449;  s.  c, 
Bro.  Ch.  R.  481. 

So  where  a  bill  sought  a  discovery  and  delivery  up  of  title  deeds 
to  the  plaintiif,  and  alleged  that,  at  the  time  of  the  marriage  of 
his  father  and  mother,  his  mother  was  seised  and  possessed  or 
entitled  to  divers  freehold,  copyhold,  and  leasehold  estates,  as  one 
of  the  co-heiresses  of  her  father,  or  under  his  marriage  settlement, 
or  his  will,  or  codicil,  or  by  some  such  or  other  means  ;  and  that, 
upon  the  marriage  of  the  plaintiffs  father  and  mother,  or  before, 
or  at  some  time  after,  the  said  marriage,  some  settlement  or  settle* 
ments  was  or  were  executed,  whereby  all  3r  some  parts  of  the  said 
estates  were  conveyed,  upon  certain  trusts  and  purposes,  in  such  a 
manner  as  that  estates  for  life  were  given  to  his  father  and  mother, 
or  one  of  them,  or  at  least  an  estate  for  life  to  his  father,  with  a 
provision,  by  way  of  jointure  or  otherwise,  for  his  mother,  who 
died  in  the  lifetime  of  his  father — remainder  to  the  first  son  of  his 
father  and  mother,  or  to  their  first  and  other  sons  severally  and 
successively,  or  in  some  manner ;  so  that  the  plaintiflT,  upon  the 
death  of  his  father  and  mother,  became  seised  or  entitled  to  all  or 
most  of  the  estates,  &c.,  either  in  fee  or  absolutely^  or  as  tenant  for 
life^  or  in  tail  in  possession^  or  in  some  other  manner^  as  would 
appear  by  the  deeds,  &c.,  in  the  defendant's  possession.  Upon 
demurrer,  the  bill  was  held  bad  for  vagueness  and  uncertainty ; 
and  that  the  defendant  could  not  plead  to  it,  but  must  discover  all 
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deeds  relating  to  their  estates :  Sff9€M  v.  Ryve%y  3  Yes.  343.  That 
case,  in  the  looseness  of  its  statements  and  in  the  wieerteiiitj  of  the 
facts  essential  for  the  plaintiff  to  know  in  order  to  make  out  bis 
case,  seems  to  find  its  parallel  in  the  one  now  before  us.  In  short, 
the  rule,  as  laid  down,  is  as  follows :  ''  It  is  absolutely  necessary 
that  such  a  convenient  degree  of  certainty  should  be  adopted  as  may 
serve  to  give  the  defendant  full  information  of  the  case  which  he 
is  called  upon  to  answer :  1  Daniell's  Ch.  PI.  and  Prac.  421 ; 
Cresset  v.  Mitton,  supra  ;   Wormuld  v.  DeLisle^  3  Beav.  18. 

But,  if  we  should  assume  that  the  defendants  were  duly  organized 
into  a  corporation  under  the  laws  of  Ohio,  and  if  we  should  assume 
that  the  statutes  of  Ohio,  if  they  had  been  recited  in  the  bill, 
would  show  what  the  plaintiff  has  alleged — that  each  stockholder 
is  liable  for  any  debt  due  by  the  corporation  to  any  laborer  em- 
ployed by  it  in  carrying  on  its  manufacturing  business — there 
would  still  remain  insuperable  difficulties  in  maintaining  this  suit. 
The  laws  of  a  foreign  state  do  not  operate  beyond  its  territorial 
limits  ex  proprio  vigore^  but  only  ex  comitate.  The  courts  of  a 
state,  where  the  laws  of  a  foreign  state  are  sought  to  be  enforced, 
will  use  a  sound  discretion  as  to  the  extent  and  mode  of  that  comity ; 
they  will  not  permit  their  tribunals  to  be  used  for  the  purpose  of 
affording  remedies  which  are  denied  to  parties  in  the  jurisdiction 
of  the  state  that  enacted  the  law,  and  which  tend  to  operate  with 
hardship  on  their  own  citizens  and  subjects :  JErickson  v.  Nesmith^ 
15  Gray  221.  The  liability  which  the  plaintiff  seeks  to  enforce  is 
a  mere  creature  of  the  statute,  having  none  of  the  elements  of  ft 
contract,  whether  express  or  implied :  it  is  a  naked,  statutory 
liability,  entirely  unknown  to  the  common  law,  for  the  indebtedness 
of  the  corporation  however  it  may  accrue,  whether  from  the  breach 
of  a  contract  or  the  commission  of  a  tort.  The  stockholder  is  not 
liable  upon  the  contract  in  the  one  case,  nor  for  the  tort  in  the 
other,  but,  under  the  statute,  for  the  debt  against  the  corporation 
which  may  grow  out  of  either :  Hicks  v.  Burns^  38  N.  H.  141. 
In  order  to  arrive  at  a  just  conclusion  in  this  case,  it  is  important 
to  know  by  what  proceedings  this  liability  is  enforced  in  Ohio. 
By  the  statutes  of  New  Hampshire,  proceedings  to  enforce  the 
liability  of  stockholders,  under  our  laws,  must  be  by  bill  in 
chancery.  A  creditor,  seeking  to  enforce  it,  must  join  in  the  suit 
all  the  parties  in  interest  who  can  be  affected  by  the  decree ;  the 
suit  must  be  prosecuted  for  the  benefit  of  all  the  creditors,  and  not 
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for  a  portion  of  them.  All  the  stockholders  who  can  be  reached 
by  the  process  must  be  made  defendants.  The  corporation  itself 
must  also  be  joined ;  and  thus,  by  avoiding  a  multiplicity  of  suits, 
the  whole  liability  of  the  corporation  is  apportioned  among  the 
solvent  stockholders,  who  can  be  reached  by  the  process  of  the 
court,  and  by  the  decree  each  stockholder  is  compelled  to  pay  his 
proportionate  share  of  the  debts:  and  thus,  in  one  suit,  the  affairs 
of  the  corporation  are  practically  wound  up,  and  its  burdens  dis- 
tributed equitably  among  the  shareowners:  Hadley  v.  Ru%sellj 
40  N.  H.  109 ;  Erickson  v.  Nesmith,  46  N.  H.  371. 

In  Erick%on  v.  Nesmithy  15  Gray  221,  which  was  a  suit  at  law 
brought  to  enforce  the  personal  liability  of  a  stockholder,  residing 
in  Massachusetts,  of  a  corporation  established  in  New  Hampshire, 
for  a  debt  of  the  corporation,  the  Supreme  Court  of  that  state,  in 
the  exercise  of  a  sound  discretion,  refused  to  permit  such  suit  to 
be  maintained,  upon  the  ground  that  the  plaintiffs  were  seeking  to 
enforce  the  liability  against  a  citizen  of  Massachusetts,  by  a  remedy 
denied  to  them  in  the  courts  of  the  state  whose  statutes  created 
such  liability;  and  because,  if  the  suit  could  be  maintained,  it 
would  operate  with  greater  hardship  on  the  citizens  of  Massachu- 
setts than  the  remedy  provided  by  the  statute  itself,  and  which 
alone  they  could  pursue  in  New  Hampshire. 

The  same  creditors  subsequently  brought  a  suit  in  equity  against 
Nesmith  aud  others,  stockholders  of  the  same  corporation,  residing 
in  Massachusetts  (reported  4  Allen  238),  said  suit  being  brought 
in  behalf  of  all  the  creditors,  to  enforce  their  claims  against  the 
stockholders,  under  the  provisions  of  the  statutes  of  this  state 
making  the  stockholders  individually  liable  for  the  debts  of  the 
corporation.  It  was  held  that  the  bill  could  not  be  maintained. 
In  the  opinion  of  the  court,  Dewey,  J.,  remarked  as  follows :  "  If 
this  be  so,  we  perceive  at  once  strong  reasons  why  such  a  bill 
should  be  brought  in  the  state  which  created  the  corporation,  and 
where  the  same  is  located  by  the  express  terms  of  its  charter,  and 
where  its  place  of  business  is.  The  effect  of  maintaining  such  a 
bill  is  to  draw  before  the  court  all  the  creditors  of  the  corporation, 
all  the  stockholders,  and,  necessarily,  as  we  should  suppose,  the 
principal  debtor — the  corporation  itself.  The  fact  of  the  residence 
of  a  single  stockholder  in  Massachusetts,  who  might  be  liable  in  a 
New  Hampshire  corporation  in  common  with  a  hundred  stock- 
holders residing  there,  would,  upon  that  hypothesis,  transfer  to  our 
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jurisdiction  all  such  stockholders  and  all  the  creditors,  and  author- 
ize us  to  hear  and  adjust  all  conflicting  questions  as  to  the  indebt- 
edness of  the  corporation,  who  were  stockholders,  and  what  were 
the  equities  between  them. 

'^  Great  practical  difficulties  meet  ud  at  once.  There  are  strong 
reasons  for  holding  that,  in  case  of  an  existing  corporation,  the 
debt  sought  to  be  recovered  of  a  stockholder  should  be  first  estab- 
lished by  a  judgment  of  court.  If  this  be  doubtful,  it  is,  at  least, 
necessary  that,  before  such  debt  be  established  by  the  proceedings 
in  the  bill  in  equity,  the  corporation  should  have  been  made  a 
party  to  the  bill :  Bogardus  v.  Moaendale  Manuf,  Co.,  3  Seld. 
151.  But  we  have  no  jurisdiction  that  will  reach  such  corporation 
out  of  this  commonwealth,  and  having  no  assets  here;  and  the 
same  is  true  of  the  stockholders  residing  in  New  Hampshire.  A 
bill  in  equity  in  Massachusetts  is,  therefore,  not  the  remedy 
intended  to  be  prescribed  by  the  statute  of  New  Hampshire  cre- 
ating and  regulating  the  liability  of  stockholders  in  a  manufactaring 
corporation  in  New  Hampshire." 

In  the  suit  between  the  same  parties  in  this  state,  reported  in 
46  N.  H.  371,  Sargent,  J.,  in  commenting  upon  the  above  decision 
of  the  court  in  Massachusetts,  said,  "  The  result  of  the  suit  in 
Massachusetts  was  what  might  have  been  expected.  The  plain- 
tiffs, in  going  to  another  state  to  try  to  enforce  upon  its  inhabitants 
the  special  provisions  of  the  laws  of  New  Hampshire,  would  be 
very  likely  to  find  their  mistake,  that  the  stockholders  in  Massa- 
chusetts did  not  belong  to  any  corporation  in  that  state  to  which 
the  Massachusetts  laws,  to  which  alone  they  were  amenable,  had 
any  application." 

The  defendant  corporation  was  organized  under  the  statutes  of 
Ohio ;  it  has  its  principal  place  of  business  there  ;  the  most  of  its 
stockholders  probably  reside  there ;  if  it  has  any  assets,  they  will 
probably  be  found  in  that  state ;  none  of  the  stockholders  are 
residents  of  this  state ;  the  corporation  has  no  assets  here ;  it  has 
been  adjudged  a  bankrupt;  only  one  of  its  stockholders  has  any 
property  within  this  state ;  and  there  is  no  recital  in  the  bill  by 
which  we  can  be  informed  by  what  remedial  process  the  individual 
liability  of  stockholders  is  enforced  in  that  state.  Under  such 
circumstances  I  do  not  think  comity  requires  us,  in  the  exercise 
of  a  judicial  discretion,  to  give  effect  to  the  foreign  statutes  here. 
Being  without  information  as  to  the  remedy  afforded  in  Ohio,  it 
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might  happen  that  we  should  afford  a  remedy  here  whicli  is  denied 
to  persons  in  that  jurisdiction,  and  which  would  not  be  allowed  to 
persons  seeking  to  enforce  a  similar  right  under  our  own  laws. 
It  is  hardly  necessary  to  add,  that  if  the  defendants  are  not  a  cor* 
poration,  but  are  a  partnership,  the  plaintiff"  has  a  plain  and  ade- 
quate remedy  at  law. 

The  defendants'  counsel  has  argued  at  great  length,  and  with 
signal  ability,  that  the  liability  created  by  the  statutes  of  Ohio, 
bemg  entirely  unknown  to  the  common  law,  no  action  either  at 
law  or  in  equity  can  be  maintained  in  this  state  on  account  of  or 
to  enforce  that  liability.  But  in  the  view  we  have  taken  of  this 
case  we  have  not  found  it  necessary  to  consider  that  question 
except  incidentally.  Several  other  questions  raised  by  the  demurrer 
we  have  also  had  no  occasion  to  consider. 

Gushing,  G.  J. ,  and  Ladd,  J. ,  concurred. 

Demurrer  sustained. 
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supreme  court  of  the  united  states.* 

supreme  court  of  kansas.* 

supreme  court  of  michigan.' 

supreme  court  of  new  hampshire.* 

supreme  court  of  pennsylvania.* 

Amendment. 

BiU  to  enforce  Implied  Trust — Avemient  of  express  promise  to  per- 
form  Trust  not  a  new  Cause  of  Action —  Ittist  resulting  from  payment 
of  Purchase-money. — A  bill  in  chancery  was  brougrbt  for  the  purpose 
of  enforcing  a  trust  in  regard  to  certain  land,  and  alleged  an  express 
trust.  It  was  proposed  to  amend  the  bill  by  inserting  allegations  of 
facts  from  which  a  trust  resulted.  It  was  objected  that  the  resulting 
trust  was  displaced  by  the  express  trust,  and  that  the  amendment  would 
mtroduce  a  new  cause  of  action,  ffeld^  that  it  was  no  objection  to  the 
implied  trust  that  it  was  alleged  that  the  defendant  had  expressly  pro- 
mised to  perform  it,  and  that  the  object  of  the  bill  as  amended  being  to 

^  Prepared  expressly  for  the  American  Law  Register,  from  the  original  opinions. 
The  cases  will  probahly  appear  in  1  or  2  Otto. 

'  From  W.  C.  Webb,  Esq.,  Reporter ;  to  appear  in  16  Kansas  Reports. 

'  From  Hoyt  Post,  Esq.,  Reporter,  and  Henry  A.  Chaney,  Esq.  Cases  de- 
cided at  April  Term  1876.  The  volume  in  which  they  will  appear  cannot  yet  be 
indicated. 

*  From  J.  M.  Shirley,  Esq.,  Reporter  ;  to  appear  in  56  New  Hampshire  Reports. 

*  From  P.  F.  Smith,  Esq.,  Reporter;  to  appear  in  79  Penna.  St.  Reports. 
Vol.  XXIV.— 78 
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enforce  substantially  the  same  trust,  the  amendment  did  not  introdaee 
a  new  cause  of  action  :  Hall  v.  Congdon^  56  N.  H. 

It  being  al]ep;ed  that  the  money  with  which  the  land  was  purchased 
was  the  plaintiff's  money,  HehJ^  that  it  was  no  objection  to  the  inipliecl 
trust  that  the  defendant  furnished  the  money  by  way  of  loan,  and  that 
the  pluintifF  had  agreed  that  he  should  hold  the  land  by  way  of  security 
until  the  money  hud  been  repaid  :  Id. 

Assignment. 

lywidend  on  tchole  Claim — Not  on  Balance — Auignee  f's  Ihittee/or 
all  Creditors  whether  secured  or  not. — Smeid  assigned  for  the  beaetit  of 
creditors  his  real  estate,  being  subject  to  three  judgments  to  Graeff,  who 
sold  it  under  the  judgments;  the  proceeds  were  brought  into  court  aud 
decreed  to  be  paid  to  Graeff ;  two  judgments  were  paid  in  full  snd  the  third 
in  part.  In  the  distribution  of  the  personal  estate  in  the  hands  of  the 
assignees,  the  court  below  decreed  a  dividend  on  the  whole  of  the  tm- 
paid  judgment  only.  Held  to  be  error:  the  dividend  should  he  on  the 
whole  amount  of  all  the  judgments  until  he  should  be  paid  in  fuIL  if  a 
pro  rata  dividend  would  reach  that :  Graeff's  Appeal ;  Medy's  Appeal^ 
79  Penna. 

Upon  an  assignment  for  the  benefit  of  creditors,  the  property  of  the 
assignor  is  in  trust  for  the  benefit  of  all  his  creditors,  without  re^rd  to 
the  nature  of  the  securities  they  hold ;  the  creditors  are  the  equitable 
owners :  Id. 

GruefiTs  interest  was  the  extent  of  his  tchole  claim ;  the  payment  in 
full  of  one  judgment,  nor  the  fact  that  reaj  estate  was  first  resorted  to, 
did  not  change  his  position  :  Id, 

Bailment. 

For  what  neglect  Bailee  is  responsible — Evidence  on  question  of  Neg- 
ligence — How  far  Bank  responsible  for  Act  of  Cashier. — I  Collateral  facts 
incapable  of  affording  reasonable  presumption  as  to  the  principal  matter 
in  dispute,  are  inadmissible  as  evidence,  ajs  tending  to  draw  the  minds 
of  the  jury  from  the  issue  and  to  pr^udice  and  mislead  them :  Fir^ 
National  Bank  of  Carlisle  v.  Graham^  79  Penna. 

Where  a  bailment  is  for  the  sole  benefit  of  the  bailor  the  bailee  is 
answerable  only  for  gross  neglect ;  when  solely  for  the  benefit  of  the 
bailee,  he  is  responsible  for  slight  neglect ;  when  reciprocally  beneficial  to 
both,  the  bailee  is  responsible  for  ordinary  neglect :  Id. 

A  bailee  keeping  the  property  of  the  bailor  with  the  ordinary  care 
with  which  he  keeps  his  own,  does  not  fulfil  his  duty,  if  the  contract 
requires  strict  diligence  and  extraordinary  care  :  Id, 

Where  the  benefits  are  reciprocal,  the  bailee  is  liable  for  neglect  of 
ordinary  care,  although  he  has  been  careless  and  reckless  In  the  uian- 
agement  of  his  own  goods  as  well  as  those  of  the  bailor  :  Id. 

That  the  bailee  has  dealt  with  his  own  goods  and  the  bailor's  in  the 
same  way,  is  evidence  in  adjusting  the  standard  of  duty  and  deciding 
the  question  of  performance,  and  as  a  test  of  the  bailee's  good  faith.  It 
would  raise  a  presumption  of  adequate  diligence  :  Id. 

The  measure  of  the  bailee's  responsibility  is  to  be  determined  io  each 
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case  by  a  comparisoD  with  the  conduct  of  classes  of  jseo,  «ot  of  individ- 
ual :  Id. 

TJie  wmn  y<iliiiii«ij  act  of  the  cashier  of  a  bank  in  receiving  securi- 
ties fur  safe-keeping,  will  not  render  the  bank  liable  for  their  loss  ;  but 
If  the  deposit  be  known  to  the  directors  and  acquiesced  in,  the  bank 
will  be  liable  :  Id. 

Bills  and  Notes.    See  Partnership. 

Acceptance  of  Bill  of  Exchange  by  Parol — Lex  loci  contmctus. — 
Matters  beuriii<<  upon  the  execution,  the  interpretation  and  the  validity 
of  a  contract,  are  deternjined  by  the  law  of  the  place  where  the  contract 
is  made.  Mutters  connected  with  its  performance  are  regulated  by  the 
law  prevailing  at  the  place  of  performance.  Matters  respecting  the 
remedy,  such  as  the  bringing  of  suits,  admissibility  of  evidence,  statutes 
of  limitations,  depend  upon  the  law  of  the  place  where  the  suit  is 
brought :  Scudder  v.  Union  National  Bank,  S.  C.  U.  S.,  Oct.  Term 
1875 

Therefore,  whether  a  contract  shall  be  in  writing  or  may  be  made  by 
parol,  is  a  formality  to  be  determined  by  the  law  oi\  the  place  where  it 
is  made  :  Id. 

Unless  forbidden  by  statute,  it  is  a  rule  of  law  generally  that  a  promise 
to  accept  an  existing  bill  of  exchange  is  an  acceptance  thereof  whether 
the  promise  be  in  writing  or  by  parol :  Id. 

Contract.     See  Bills. 

Gncemment  Contract — Power  of  Secretary  of  thf  Navy-^ Settlement. 
— Where  the  secretary  of  the  navy  possesses  the  power  under  tjje  legis- 
lation^ of  Congress,  and  the  orders  of  the  president,  to  enter  into  con- 
tracts for  work  connected  with  the  construction,  armament  or  equipment 
of  vessels  of  war,  he  can  suspend  the  work  contracted  for,  when  from 
any  cause  the  public  interest  may  require  its  suspension  ;  and  where 
such  suspension  is  ordered  he  is  authorized  to  settle  with  the  contractor 
upon  the  compensation  to  be  paid  for  the  partial  performance  of  the 
contracts  :  The  United  States  v.  The  Corliss  Steam-engine  Company,  S. 
C.  U.  S.,  Oct.  Term  1876. 

When  a  settlement  in  such  a  case  is  made  upon  a  full  knowledge  of 
all  the  facts,  without  concealment,  misrepresentation  or  fraud,  it  is 
equally  binding  upon  the  government  as  upon  the  contractor :  Id. 

Corporation. 

Union  Pacific  Railroad — Relations  tcith  United  States. — The  Union 
Pacific  Railroad  Company  conceding  the  right  of  the  government  to 
retain  one  half  of  the  compensation  due  it  for  the  transportation  of  the 
mails,  military  and  Indian  supplies,  and  to  apply  the  same  to  reimburse 
the  government  for  interest  paid  by  it  on  bonds  issued  to  the  corporation 
to  aid  in  the  construction  of  its  railroad  and  telegraph  lines,  brought 
Buit  to  establish  its  right  to  the  other  moiety.  The  United  States,  on 
the  other  h?ind,  having  paid  interest  on  these  bonds  in  excess  of  the 
Burns  credited  to  the  company  for  services  rendered  by  it,  insisted  upon 
its  right  to  withhold  payment  altogether.  Held,  that  the  Act  of  Con- 
gress of  1862,  incorporating  the  Union  Pacific  Railroad  Company,  and 
the  purposes  contemplated  by  it,  show  that  Congress  never  intended  to 
impose  on  the  corporation  the  obligation  to  pay  current  interest ;  and 
that  therefore  the  deduction  for  interest  paid  ou  the  bonds  could  not  be 
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lawfully  made :   Hie  United  StcUes  v.  The  Union  Pacific  Railroad  0).^ 
S.  C.  U.  S.,  Oct.  Term  1876. 

Contracts  made  by  Promoters  before  Charter  ^^Corporation  liable,  if 
henefi,ts  accepted  and  enjoyed — Minority  of  Promoters  cannot  bind  (k& 
others, — Where  a  number  of*  persons  not  incorporated  but  associated  for 
a  conimoQ  object,  intending  to  procure  a  charter,  authorize  acts  to  be 
done  in  furtherance  of  their  object  by  one  of  their  number,  with  the 
understanding  that  he  should  be  compensated  ;  if  such  acts  were  ne- 
cessary to  the  organization  and  its  objects  and  are  accepted  by  the 
corporation  and  the  benefits  enjoyed,  they  must  be  taken  cum  onere  and 
be  compensated  for  :  BeWs  Gap  Railroad  Go.  v.  Christy,  79  Penna. 

In  such  case  the  promoters  of  the  enterprise  must  be  a  majority  of 
them.     A  minority  could  not  bind  the  association  or  corporation :  Id. 

Court. 

Disagreement  of  Judges  as  to  Reasons  for  Judgment. — Where  a  ma- 
jority of  the  court  agree  in  the  judgment  that  ought  to  be  rendered 
but  disagree  as  to  the  reason  for  snch  judgment,  such  judgment  must 
be  entered  )  but  it  is  useless  to  give  the  opinion  of  the  several  judges, 
for  thereby  no  point  of  law  is  settled  or  decided  {Foltz  v.  Merrill,  11 
Kans.  479) :  Railroad  Go.  v.  Hubbard,  16  Kans. 

Delivery.    See  Sale. 

Dividend.     See  Assignment. 

Divorce. 

Extreme  Cruelty — Competency  of  Children  as  Witnesses. — Upon  the 
trial  of  a  libel  for  divorce  on  the  ground  of  extreme  cruelty,  oolj  two 
assaults  upon  the  libellant  by  the  libellee  were  proved,  and  those  of  not 
a  very  aggravated  nature.  It  was  in  proof  that  the  libellee  used  very 
violent  language  towards  the  libellant,  cursing  her,  and  applying  inde- 
cent epithets,  and  conducting  himself  so  as  to  terrify  his  wife  and 
children,  and  make  living  with  him  intolerable.  Held,  that  these  facts 
furnished  evidence  from  which  the  judge  who  heard  the  cause  was  au- 
thorized to  find  that  the  charge  was  supported  :  Day  v.  Day,  56  N.  H. 

Upon  such  trial,  a  boy  ten  years  old  was  offered  as  a  witness.  He 
appeared  to  have  no  knowledge  of  the  nature  of  an  oath.  Havinjr  been 
first  instructed  by  the  court  upon  that  point,  he  was  permitted  to  testify. 
Held,  that  he  was  properly  admitted  :  Jd. 

If  a  child  under  the  age  of  nine  years  is  found,  after  examination  by 
the  court,  to  possess  a  sufficient  sense  of  the  wickedness  and  danger  of 
false  swearing,  he  may  be  sworn,  and  admitted  to  testify  :  Id. 

Evidence.     See  Divorce;  Libel;  Negligence. 

Opinions  of  Non-professional  Witnesses — Insanity — Practice — Ri^s^ 
to  Open  and  Close. — Non-professional  witnesses,  who  are  not  subscrib- 
ing witnesses  to  a  will,  may  testify  to  their  opinions  in  regard  to  the 
sanity  of  the  testator,  when  founded  upon  their  knowledge  and  observa- 
tion of  the  testator's  appearance  and  conduct :  Boardman  v.  Woodman, 
47  N  n.  120  ;  State  v.  Pike,  49  N.  H.  399,  and  State  v.  ArcherM 
N.  H.  468,  upon  this  point,  overruled  :  Hardy  v.  Merrill,  56  N.  H. 

Tlie  party  who  affirms  that  a  will  was  duly  and  legally  executed,  bis 
the  burden  of  proof,  and  the  accompanying  duty  of  opening,  and  the 
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right  to  close,  no  matter  in  what  form  the  issues  for  trial  may  be  drawn : 
M 

Interest. 

Usury — Powers  of  the  National  Oovemment. — ^The  National  Bank 
Act  of  Congress  of  the  3d  of  June  1864,  inter  alia,  makes  tbe  following 
provisions:  (1.)  The  rate  of  interest  chargeable  by  each  bank  is  to  bo 
that  allowed  by  the  law  of  the  state  or  territory  where  the  bank  is  situ- 
ated. (2.)  When  by  the  laws  of  the  state  or  territonr  a  different  rate  is 
limited  for  banks  of  issue  organized  under  the  local  laws,  the  rate  so 
limited  is  allowed  for  the  national  banks.  (3.)  Where  no  rate  of  inter- 
est is  fixed  by  the  laws  of  the  state  or  territory  the  national  banks  muy 
charge  at  a  rate  not  exceeding  seven  per  cent,  per  annum.  (4  ) 
Knowingly  reserving,  receiving  or  charging  *'a  rate  of  interest  yrea^er 
than  aforesaid  shall  be  held  and  adjudged  a  forfeiture  of  the  inter- 
est which  the  note,  bill  or  other  evidence  of  debt  carries  with  it,  or 
which  has  been  agreed  to  be  pnid  thereon.''  Hehlj  that  the  phrase  **  a 
rate  of  interest  greater  than  aforesaid"  has  reference  not  merely  to  the 
preceding  sentence,  which  relates  to  banks  where  no  rate  of  interest  is 
fixed  by  law,  but  to  all  the  foregoing  clauses ;  and  that  therefore  the 
consequences  of  usury  where  such  rate  is  fixed,  is  not  to  be  governed 
wholly  by  the  local  law  upon  the  subject :  National  Bank  v.  Dearing^ 
S.  C.  U.  S.,  Oct.  Term  1875. 

The  states  can  exercise  no  control  over  tbe  national  banks  nor  in  any 
wise  affect  their  operation  except  in  so  far  as  Congress  may  see  proper 
to  permit :  Id.   • 

In  the  United  States  the  powers  of  government  may  be  divided  into 
four  classes  :  those  which  belong  exclusively  to  the  stiites  ;  those  which 
belong  exclusively  to  the  national  government )  those  which  may  be 
exercised  concurrently  and  independently  by  both )  and  those  which 
may  be  exercised  by  the  states,  but  only  with  the  consent,  express  or 
implied,  of  Congress  :  Id. 

Judgment.    See  Co^m. 

Libel. 

Action  for  Libel — Pleading — Evidence. — On  the  trial  of  an  action 
for  libel,  it  appeared  that  the  original  writing,  the  publication  of  which 
was  the  foundation  of  the  suit,  was  among  the  records  of  the  navy 
department  at  Washington.  Heldf  that  secondary  evidence  of  its 
existence  and  contents  was  properly  admitted  :  Carpenter  v.  Bailey y^ 
56  N.  H. 

The  alleged  libel  contained  charges  against  the  plaintiff  as  paymaster 
io  the  naval  servic3  of  the  United  States  stationed  at  Portsmouth,  and 
requested  his  removal.  Held^  that  a  letter  from  Vice-aduiiral  Porter, 
while  in  charge  of  the  department,  to  the  plaintiff,  making  the  removal, 
aod  stating  the  reasons  for  it,  was  admissible,  as  an  act  of  the  depart- 
ment :  Id, 

The  plaintiff  was  permitted  to  testify  that  he  sold  his  furniture  at  a 
loss,  upon  his  transfer  from  the  naval  station  at  Portsmouth.  Held,  no 
cause  for  setting  aside  the  verdict  in  his  favor :  Id. 

The  allegations  of  a  special  plea  of  justification  in  such  case  must  be 
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proved  substantially  as  laid.  Hence,  where  such  plea  set  up  specific 
facts,  going  to  show  that  the  charges  were  true,  and  other  facts  showing 
that  the  occasion  was  lawful  and  the  end  justifiable,  and  alleged  that 
such  was  the  fact,  Held^  that  the  court  properly  refused  to  charge  the 
jury  that  if  the  alleged  charges  are  true  the  plaintiff  cannot  recover; 
also,  that  the  jury  were  properly  instructed,  among  other  things,  that, 
if  the  occasion  was  lawful  and  the  alleged  libel  true,  the  verdict  should 
be  for  the  defendant :  Id, 

Whether  an  alleged  libel  is  a  privileged  communication,  is  a  question 
for  the  jury  under  proper  instructions  from  the  court :  Id, 

National  Banks.     See  Bailment ;  Interest. 

Taxation  ofhy  States. — The  provision  of  the  Act  of  Congress  of  Feh- 
ruary  10th  1868,  that  taxation  on  national  bank  stock  shall  not  be  at  a 
greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the  states, 
relat-es  only  to  the  rate,  and  does  not  prohibit  the  states  from  exempting 
any  subjects  from  taxation.  Per  Graham,  P.  J. ;  adopted  by  the  Su- 
preme Court :   Gorgass  Appeal^  79  Penna. 

Stock  of  National  Banks  liable  to  School-tax  in  addition  to  State- 
tax. — A  school  tax  was  assessed  on  national  bank  stock  in  1870,  which 
was  unpaid.  On  the  19th  of  January  1871,  the  bank  paid  the  state 
tax  of  one  per  cent.,  being  the  tax  of  1871,  under  Act  of  April  12th 
1867,  sect.  5.  Heldy  that  the  holder  of  stock  was  not  exempt  from  the 
school  tax  of  1870  :    Carlisle  Scfwol  District  v.  Ilephum,  79  Penna. 

The  stat«  assessor  assessed  the  stock  at  $150,  the  par  value  being 
$100,  the  return  was  duly  made  and  there  was  no  appeal.  Heldj  that 
a  tax  imposed  by  the  school  directors  on  that  valuation  was  not  void ; 
if  the  assessment  was  wrong  the  remedy  was  by  appeal  to  the  auditor- 
general  under  the  Act  of  April  2d  1868  :  Id, 

Negligence.     See  Bailment. 

Escape  of  Fire  from  Locomotive —  Circumstantial  Evidence — Remote 
Injury — Questions  of  fact  for  Jiiry . — Negligence  on  the  part  of  a  rail- 
road company  in  permitting  fire  to  escape  from  its  engines  may  be  shown 
wholly  by  circumstantial  evidence,  and  it  is  not  necessary  in  such  a  case 
that  any  direct  proof  of  any  particular  act  of  negligence  should  be  intrc- 
duced  :  Railroad  Co.  v.  Bales.  16  Kans. 

Where  circumstantial  evidence,  tending  to  show  negligence  on  the 
part  of  a  railroad  company  in  permitting  fire  to  escape  from  its  engines, 
is  introduced  by  the  plaintiff,  and  the  defendant  company  afterwards 
introduces  direct  and  positive  evidence  tending  to  show  the  contrary ; 
•  Held,  that  it  is  a  question  for  the  jury  to  determine  which  evidence  is 
entitled  to  the  greatest  credit ;  Id. 

Where  fire,  which  is  negligently  permitted  to  escape  from  an  engine 
of  a  railroad  company,  does  not  fall  upon  the  plaintiff's  property,  but 
falls  upon  the  property  of  another,  setting  it  on  fire,  and  then  spreads 
by  means  of  dry  grass,  stubble  and  other  combustible  materials,  and 
passes  over  the  lands  of  several  different  persons  before  it  reaches  the 
property  of  the  plaintiff",  and  finally  reaching  the  property  of  the  plain- 
tiff, at  a  great  distance  from  where  the  fire  was  first  kindled,  sets  it  oo 
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ire  and  consumes  it :  Ueld,  that  the  negligence  of  a  railroad  company, 
in  sach  a  case,  is  not  too  remote  from  the  injury  to  the  plaintiff's  pro- 
perty to  constitute  the  basis  of  a  cause  of  action  against  the  company  : 
Id 

The  proper  questions  to  be  considered  in  such  a  case  are  as  follows  : 
(1.)  Was  the  railroad  company  negligent  in  permitting  the  fire  to 
escape  ?  (2.)  Would  the  plaintiff's  property  have  been  destroyed  by 
fire  as  it  was  destroyed,  except  for  the  fire  permitted  to  escape  from  the 
company's  engine  t  (3.)  Could  the  railroad  company,  hy  exercise  of 
reasonable  diligence,  at  or  before  the  time  of  permitting  said  fire  to 
escape,  have  anticipated  the  burning  of  the  plain tiff^s  property  as  likely 
to  occur  and  as  the  natural  and  probable  consequence  of  permitting  said 
fire  to  escape?  And  these  are  all  questions  of  fact  entirely  for  the  jury 
to  consider  and  determine  under  proper  instructions  from  the  court : 
Id. 

Speed  of  Steam-cars  tn  City — May  he  regul^ited  hy  Ordinance —  Con- 
tributory Negligence  hy  Child — And  Parents. — A  child  about  nine  years 
old  was  sent  by  his  mother,  who  resided  in  Harrisburg,  near  defendants' 
railroad,  on  an  errand  across  the  road  ;  whilst  on  the  track  he  was  killed 
by  an  engine  going  westward  ;  there  were  iron- works  and  houses  for  the 
hands  on  the  opposite  side  of  the  road  at  that  point,  which  was  in  the 
outskirts  of  the  city ;  and  the  hands  of  the  works  and  other  persons 
were  frequently  crossing  the  track  about  the  place.  East  of  where  the 
boy  was  struck  was  a  curve,  which  prevented  the  engineer  from  seeing 
him  till  within  too  short  a  distance  to  stop  the  train  after  he  was  seen. 
There  was  no  ordinance  of  the  city  limiting  the  rate  of  running  trains 
at  that  point.  There  was  evidence  that  the  train  was  running  at  a  high 
rate  of  speed.  J7e/^,  that  whether  the  train  was  running  at  a  rate  of 
speed  which  was  safe  and  prudent  under  the  circumstances,  was  for  the 
jury  :  Pennsylvania  Railroad  Company  v.  Lewis  et  ux.,  79  Pcnna. 

It  is  not  common  prudence  or  ordinary  care  for  trains  to  enter  the 
oatskirts  of  a  city  at  a  dangerous  rate  of  speed,  although  the  people  have 
DO  right  to  go  on  the  railroad  track  :  Id. 

Although  persons  on  a  railroad  track  are  trespassers,  regard  must  be 
had  to  the  habits,  character,  condition  and  circumstances  of  a  people 
living  in  a  city  and  immediately  on  the  line  of  a  railroad  :  Id. 

The  Commonwealth  by  its  police  power  may  regulate  positive  rights 
when  for  the  safety,  protection  and  welfare  of  the  people ;  and  the  speed 
of  trains  through  towns  and  cities  may  be  regulated  by  ordinance  :  Id. 

When  it  is  determined  by  the  jury  on  the  facts  submitted  to  them 
that  the  rate  of  speed  of  a  train  is  incompatible  with  public  safety  under 
the  circumstances  of  the  place,  the  rights  of  a  company  even  on  its  own 
track  are  qualified  by  the  law  of  the  public  good  :  Id. 

The  court  charged  :  **  If  the  boy  (being  on  the  track)  had  sufficient 
judgment  and  discretion  to  know  his  danger,  and  did  not  exercise  the 
ordinary  care  that  one  of  his  age  and  maturity  should,  he  was  guilty  of 
such  negligence  as  would  prevent  him  from  recovering,"  &c.  Held  not 
to  be  error  :  Id, 

There  was  evidence  in  this  case  of  contributory  negligence  by  the 
parents  as  to  exposing  their  son  to  danger,  and  submitted  with  proper 
instructions :  Id. 
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Partnership. 

Right  of  liquidating  Partner  to  give  Firm-notes. — A  firm  dissolved  In 
May,  giving  notice  by  publication  and  autborizing  one  as  tbe  liqaidating 
partner  to  use  tbe  firm  name  for  tbat  purpose )  in  August,  without  the 
knowledge  of  bis  fellows,  be  drew  notes  payable  to  tbe  firm,  endorsed 
tbem  witb  tbe  firm  name,  bad  tbem  discounted  by  bankers  with  vbom 
the  firm  bad  never  bad  dealings ;  the  proceeds  of  the  notes  passed  to 
tbe  individual  credit  of  the  partner  making  tbem  ;  there  was  evidence 
tbat  the  proceeds  were  applied  to  the  firm  debts.  Held^  tbat  if  the 
notes  were  bond  fide  for  liquidation  and  tbe  proceeds  applied  to  paymeDt 
of  firm  debts,  tbe  other  partners  would  be  liable  :  lAoyd  et  al,  v.  Thomai 
et  al.y  79  Penna. 

Railroad.     See  Negligence. 

Sale. 


When  Contract  Complete — Delivery  mott  Significant  Facty  but  not 
Conclusive. — The  plaintiff  sold  defendant  certain  logs  lying  ia  Bad 
River,  and  received  950  on  account  of  tbe  price.  He  (plaintiff)  was 
subsequently  to  run  tbe  logs  down  stream  as  far  as  tbe  limits  of  the  Bad 
River  Booming  Company,  where  they  were  to  be  measured.  The  price 
was  to  be  88  per  M.  The  logs  were  delivered  to  tbe  Booming  Company, 
but  defendant  never  received  tbem  :  Held,  Tbat  where  under  a  contract 
for  sale  of  personalty  something  remains  to  be  done,  as  to  identify  tbe 
property,  or  to  fix  tbe  price  to  be  paid,  &c.,  the  presumption  is  that  title 
is- not  to  pass  until  sucb  act  has  been  accomplished,  but  such  presump- 
tion is  not  conclusive.  The  question  is  one  of  mutual  assent,  whether 
tbe  minds  of  the  parties  have  met,  and  by  their  understanding  the  pmr- 
chaser  has  now  become  owner :  Wilkinson  v.  Holiday,  S.  C.  Mich.,  April 
Term  1876. 

Delivery  is  tbe  most  significant  fact  to  prove  transfer  of  title,  but  it 
is  not  conclusive ;  parties  may  agree  tbat  title  shall  not  pass  until  the 
measurement  be  made  to  determine  tbe  amount  of  the  price  to  be  paid :  Id. 

As  to  tbe  delivery  in  this  case,  the  real  question  was,  for  tchom  was 
tbe  Booming  company  bailee  after  they  received  tbe  logs?  And 
while  the  fact  tbat  the  defendant  was  to  pay  tbe  company's  charges 
raised  tbe  presumption  tbat  tbe  logs  were  held  for  him,  on  the  other 
hand,  tbe  fact  tbat  tbe  logs  were  to  be  scaled,  to  determine  bow  much 
was  to  be  paid,  and  no  credit  having  been  agreed  on,  raised  the  inference 
tbat  payment  was  to  be  made  before  tbe  purchaser  was  to  be  at  liberty 
to  remove  the  logs  :  Id. 

The  question  of  delivery  was  one  of  fact  to  be  submitted  to  the  jaij) 
imd  not  to  be  decided  for  them  by  the  court :  Id. 

Trust.     See  Amendment, 

Way. 

Way  of  Necessity^Implied  Reservation. — A  party  having  conveyed 
a  portion  of  bis  land  over  which  was  the  only  means  of  access  to  the 
remsiininjr  land — Held,  tbat  a  rijrbt  of  way  by  necessity  to  the  remaining 
land  was  reserved :  Pingree  v.  McDuffie,  56  N.  H. 

Will.     See  Evidence. 
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LIMITATIONS  IMPOSED  BY  THE  CONSTITUTION  OF 
THE  UNITED  STATES  ON  THE  TAXING  POWERS 
OF  THE  STATES.^ 

I.  Impairing  the  Obligation  of  Contracts. — The  provision 
prohibiting  the  states  from  passing  *'  any  law  impairing  the 
obligation  of  contracts/'  is  found  in  the  same  paragraph  with 
the  prohibition  against  passing  any  bills  of  attainder,  ex  post 
facto  laws,  and  laws  granting  titles  of  nobility :  Const.  U.  S., 
art.  1,  §  10,  par.  1.  The  questions  affecting  the  taxing  power 
of  the  states,  arising  under  this  provision,  relate  almost  exclusively 
to  the  charters  of  corporations  which  contain  clauses  exempting 
them  from  taxation,  and  the  effect  of  subsequent  laws  repealing 
these  clauses  and  imposing  taxes  upon  them.  Whether  the  charter 
of  a  private  corporation,  or  of  a  corporation  not  municipal,  is  a 
contract  within  the  meaning  of  the  Constitution,  was  first  settled 
by  the  Supreme  Court  of  the  United  States  in  the  celebrated  Dart- 
novth  College  Case :    Trustees  of  Dartmouth  College  v.  Wood- 

'  From  a  forthcoming  treatise  on  Taxation,  by  Hon.  W.  H.  Bubsouohb,  of 
Norfolk,  Va.  Ik  may  be  proper  to  state  that  some  specific  restrictions  on  taxation, 
such  M  Import  and  Tonnage  Duties,  Regulation  of  Commerce,  &c.,  are  discussed 
in  n  RcparRte  chapter — Ed.  A.  L.  B. 
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ward,  4  Wheat.  519  (Cond  U.  S.  463),  February  1819.     The  court 
had  previously  decided  that  a  grant  of  lands  by  the  legislature 
of  a  state  was  a  contract ;  that  the  acta  of  a  subsequent  legis- 
lature could  not  divest  rights  acquired  under   the  grant,  and  a 
repeal  by  such  legislature  was  void :  Fletcher  v.  Peck^  6  Cranch 
164  (Cond.  U.  S.  328),  February  1810.     And  shortly  after  thej 
applied  the  principle  to  a  case  of  exemption  from  taxation.    The 
legislature  of  New  Jersey,  in  order  to  acquire  title  to  an  extensive 
tract  of  land  held  by  the  Indians,  in  consideration  of  a  release  of 
that  title,  agreed  to  purchase  for  them  certain  lands,  which  should 
not  thereafter  be  subject  to  any  tax.     Subsequently  these  lands 
so  purchased  for  the  Indians  were  sold  by  them  under  a  law  passed 
for  that  purpose.     The  legislature  then  repealed  that  section  of 
the  act  exempting  the  lands  from  taxation.     The  court  held  the 
first  act  a  contract  between  the  Indians  and  the  state,  and  that 
the  vendees  of  the  Indians  could  not  be  divested  of  the  right 
granted  to  the  Indians,  to  be  exempt  as  to  this  land  from  taxation 
without  impairing  the  obligation  of  the  contract :  New  Jersey  v. 
Wihon,  7  Cranch  164  (Cond.  U.  S.  498),  February  1812.    The 
doctrine  of  the  Dartmouth  College   Case  has  been  followed  from 
that  time,  not  only  in  the  courts  of  the  United  States,  but  in  all 
the  state  courts.     Recently,  the  correctness  of  that  decision  has 
been  seriously  questioned,  and  it  would  seem  to  be  clear  from  the 
history  of  the  adoption  of  this  provision  of  the  Constitution,  that  it 
was  only  intended  to  apply  to  contracts  between  private  individuals, 
to  give  the  same  protection  to  civil  contracts  against  retrospective 
legislation  as  is  given  in  the  same  paragraph  to  retrospective  legis- 
lation as  to  crimes ;  that  the  provision  against  ex  post  facto  laws 
and  laws  impairing  the  obligation  of  contracts,  each  refer  to  indi- 
vidual citizens  of  the  states,  and  not  to  the  states.     This  decision 
has  been  so  long  and  universally  acquiesced  in  that  it  comes  within 
the  principle  of  stare  decisis,  and  will  no  doubt  be  adhered  to  even 
by  those  courts  that  are  convinced  that  it  is  erroneous. 

(a)  Alienation,  of  the  Taxing  Power. — The  application  of  the 
principle  of  the  Dartmouth  College  Case  in  connection  with  the 
taxing  power  of  the  state,  while  it  has  received  the  assent  of  the 
majority  of  the  judges  in  the  Supreme  Court  of  the  United  States, 
has  been  resisted  most  vigorously  by  the  dissenting  ju'lges,  and  in 
many  of  the  state  courts  it  has  been  entirely  repudiated.  These 
cases  hold  that  a  charter  of  incorporation  is  a  contract  between  the 
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state  and  the  incorporators,  and  that  if  theso  charters  contain  a 
clause  either  exempting  them  entirely  from  taxation  or  for  a  defi- 
nite period,  a  subsequent  legislature  cannot  repeal  those  clauses  of 
exemption ;  an  attempt  to  do  so  impairs  the  obligation  of  the  con- 
tract contained  in  the  charter  and  is  void ;  that  a  state  legisla- 
ture may  make  a  contract  with  corporations  as  to  the  revenue  of 
the  state,  and  that  such  a  contract  is  equally  within  the  protection 
of  the  Federal  Constitution,  as  contracts  with  reference  to  pro- 
perty: State  Bank  of  Ohio  v.  Knoop,  16  How.  369  (Cond.  U.  8. 
190) ;  ffome  of  the  Friendless  v.  Jtotvse,  8  Wall.  430  ;  Washing- 
ton University  v.  Howse,  Id.  439 ;  Washington  Railroad  v.  JBeirf,  18 
Id.  264;  Humphrey  v.  Peques,  16  Id.  244;  Jefferson  Branch 
Bank  V.  Skelly^  1  Black  436,  involving  the  construction  of  the 
same  statute  of  Ohio  as  in  16  How.  supra  ;  McOee  v.  Mathias^  4 
Wall.  143.  Many  of  the  state  courts  have  followed  these  decisions; 
others  have  steadily  opposed  them.  The  interests  involved  in  this 
question  are  so  great,  the  power  of  wealthy  corporations  who  claim 
the  benefit  of  this  principle  is  so  extensive,  and  the  tendency  of 
eminent  legal  critics  to  question  the  soundness  of  the  views  of  the 
majority  of  the  Supreme  Court  of  the  United  States  so  plain 
(8  American  Law  Review  189 ;  Sedgwick's  Const.  &  Stat.  Law,  2d 
ed.  587,  n.),  that  it  is  appropriate  to  give,  in  some  detail,  the  views  of 
the  dissenting  judges  and  the  dissenting  state  courts. 

(b)  Dissenting  Views. — Those  who  dissent  generally  admit  the 
doctrine  that  a  state  is  bound  by  its  contracts,  and  a  legislature  of 
a  state,  as  to  all  matters  within  the  purview  of  legislative  power, 
may  make  contracts  which  are  protected  by  this  provision  of  the 
Federal  Constitution.  But  it  is  claimed  that  the  power  of  taxation 
is  one  of  the  sovereign  powers  of  the  state,  necessary  to  its  con- 
tinued existence,  and  that  it  was  never  contemplated,  when  the 
people  through  their  constitutions  delegated  to  their  representa- 
tives in  the  legislature  assembled  the  power  to  make  laws  for  the 
good  of  the  people  of  the  state,  that  this  grant  of  legislative  power 
carried  with  it  the  right  to  barter  away  with  private  corporations 
one  of  the  essential  prerogatives  of  the  government,  the  very  life- 
blood  of  the  state :  State  Bank  of  Ohio  v.  Knoojy,  16  How.  406 
(Cond.  U.  S.  219),  the  able  dissenting  opinion  of  Campbell,  J. 
This  case  was  really  the  first  authoritative  decision  on  this  subject ; 
the  case  of  New  Jersey  v.  Wilson  did  not  discuss  the  important 
principle  that  taxation  was  one  of  the  powers  of  sovereignty  that 
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could  not  be  alienated :  7  Cranch  164  (Cond.  U.  S.  498).  The 
case  from  Ohio  was  decided  at  the  December  Term  1853 ;  of  the 
nine  judges  on  the  bench,  three,  Catron,  Daniel,  and  Campbell, 
dissented,  and  Taney,  C.  J.,  while  concurring  in  the  ju>lgment 
rendered,  did  not  assent  to  the  principles  or  reasoning  contained  in 
the  opinion  of  the  court  as  delivered  by  McLean,  J.:  16 
How.  393  (Cond.  U.  S.  207).  At  the  same  term  of  the 
court  a  case  was  decided  from  the  same  state,  in  which  the 
court  held  that  the  legislation  of  the  state  did  not  amount  to  a 
contract,  and  in  that  case  Judge  Taney  gave  his  views  upon  the 
principle  under  discussion  thus  :  ''  The  powers  of  sovereignty  con- 
fided to  the  legislative  body  of  a  state  are  undoubtedly  a  trust 
committed  to  them  to  be  executed  to  the  best  of  their  judgment  for 
the  public  good;  and  no  one  legislature  can,  by  its  own  act,  dis- 
arm its  successors  of  any  of  the  powers  or  rights  of  sovereignty  con- 
fided by  the  people  to  the  legislative  body,  unless  they  are 
authorized  to  do  so  by  the  constitution  under  which  they  are  elected. 
They  cannot,  therefore,  by  contract  deprive  a  future  legislature  of 
the  power  of  imposing  any  tax  it  may  deem  necessary  for  the 
public  service  ;  or  of  exercising  any  other  act  of  sovereignty  con- 
fided to  the  legislative  body,  unless  the  power  to  make  such  a 
contract  is  conferred  upon  them  by  the  constitution  of  the  siaU> 
And  in  every  controversy  on  this  subject,  the  question  must 
depend  on  the  constitution  of  the  state,  and  the  extent  of  power 
thereby  conferred  on  the  legislative  body."  He  then  examines  the 
constitution  of  Ohio,  and  arrives  at  the  conclusion  that  under  the 
constitution  of  1802,  and  the  decisions  of  the  courts  of  that  state, 
such  power  was  given  to  the  legislature  of  Ohio  :  Ohio  Life  In- 
surance Jr  Trust  Co.  V.  Debolt,  16  How.  431  (Cond.  U.  S.  234). 
In  the  first  case  Judge  Taney  refers  to  his  opinion  in  the  latter 
case  for  the  reasons  of  his  concurrence  in  the  opinion  of  the  major* 
ity  of  the  court.  Judge  Grier  concurred  entirely  in  these  views  of 
Judge  Taney.  From  this  examination  of  the  views  of  Judge 
Taney,  it  is  evident  that  he  did  not  yield  his  assent  to  the  propo- 
sition that  a  general  grant  of  legislative  power  authorized  one 
legislature  to  alien  the  power  of  taxation  so  as  to  bind  a  snbse* 
quent  legislature.  He  only  claimed  that  the  people,  in  their 
sovereign  capacity,  speaking  through  their  organic  law,  could  deI^ 
gate  to  the  legislature  such  power.  The  subject  was  before  the 
court  in   1861,  the  case  involving  the  construction  of  the  same 
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statute  of  Ohio  just  considered,  and  the  ruling  was  the  same.  At 
the  December  Term  1869,  it  was  again  under  consideration,  the 
majority  adhering  to  the  ruling  in  16  Howard,  Judges  Miller  and 
Field  and  C.  J.  Chase  dissenting.  Miller,  J.,  says,  "  We  do 
not  believe  that  any  legislative  body,  sitting  under  a  state  consti- 
tution of  the  usual  character,  has  a  right  to  sell,  to  give,  or  to 
bargain  away  for  ever  the  taxing  power  of  the  state.  This  is  a 
power  which,  in  modern  political  societies,  is  absolutely  necessary 
to  the  continued  existence  of  every  such  society.  While  under 
such  forms  of  government,  the  ancient  chiefs  or  heads  of  the  gov- 
ernment might  carry  it  on  by  revenues  owned  by  them  personally, 
and  by  the  exaction  of  personal  service  from  their  subjects ;  no 
civilized  government  has  ever  existed  that  did  not  depend  upon 
taxation  in  some  form  for  the  continuance  of  that  existence.  To 
hold,  then,  that  any  one  of  the  annual  legislatures  can,  by  con- 
tract, deprive  the  state  for  ever  of  the  power  of  taxation,  is  to  hold 
that  they  can  destroy  the  government  they  are  appointed  to  serve, 
and  that  their  action  in  that  regard  is  strictly  lawful.  The  result 
of  such  a  principle,  under  the  growing  tendency  to  special  and 
partial  legislation,  would  be  to  exempt  the  rich  from  taxation,  and 
cast  all  the  burden  of  the  support  of  government,  and  the  payment 
of  its  debts,  on  those  who  are  too  poor  or  too  honest  to  purchase 
such  immunity."  Washington  University  v.  Rotose,  8  Wall.  443-4. 
At  the  December  Term  1871,  the  subject  was  again  before  the 
court,  and  the  question  was  treated  as  res  adjudicata :  Wilmington 
Railroad  v.  Reid^  13  WalL  264.  And  so  again  at  the  December 
Term  1872,  it  was  treated  in  the  same  manner :  Humphreys  v. 
PequeSj  16  Wall.  244.  This  examination  shows  that  the  principle 
claimed  to  be  decided,  and  which  has  governed  the  later  cases,  has 
really  never  received  the  assent  of  this  tribunal.  In  New  Jersey 
V.  Wilson  it  was  not  even  discussed ;  in  State  Bank  of  Ohio  v. 
Knoop,  three  of  the  nine  judges  dissented  entirely  from  the  opinion 
of  the  court,  and  two  others,  Taney  and  Grier  (a  host  within 
themselves),  dissented  from  the  reasoning  of  the  court,  and  based 
their  opinions  of  concurrence  in  the  result  of  the  opinion,  upon  a 
different  principle,  and  fully  agreed  with  the  dissenting  judges  as 
to  the  principle  that  a  general  grant  of  legislative  power  did  not 
authorize  one  legislature  to  alien  the  taxing  power  so  as  to  bind 
subsequent  legislatures.     In  their  opinion  such  a  power  might  be 
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granted  by  the  constitution  of  the  state  and  was  granted  by  the 
constitution  of  Ohio, 

(c)  Di89enting  Views  of  State  Courts. — A  number  of  cases 
"Were  decided  at  the  January  Term  1853  of  the  Supreme  Court  of 
Ohio,  arising  upon  the  60th  section  of  the  Banking  Act  of  1852, 
in  which  the  view  is  taken  and  argued  with  great  force,  that  a 
charter  of  incorporation  is  not  a  contract.  The  view  of  Burke  as 
to  the  charter  of  the  East  India  Company,  that  it  was  a  ''  charter 
to  establish  monopoly  and  create  power,"  and  not  entitled  to  the 
protection  of  the  various  charters  of  English  liberty,  is  approved; 
and  the  charters  of  incorporation  granted  by  the  state,  were  thought 
in  a  similar  manner  not  to  be  entitled  to  the  protection  of  the  pro- 
vision of  the  Constitution  prohibiting  the  impairing  the  obligation 
of  contracts :  Knoup  v.  TJie  Piqua  Banh^  1  Ohio  N.  S.  603 ; 
Toledo  Bank  v.  Bond^  Id.  697  ;  Debolt  v.  Ohio  Life  ln$.  ^ 
Trust  Co.,  Id.  563.  These  cases  were  reversed  by  the  Supreme 
Court  of  the  United  States  in  16  How.  The  question  was  before 
the  Supreme  Court  of  Ohio  in  Sandusky  Bank  v.  Wilbor,  7  Ohio 
N.  S.  481,  when  they  adhered  to  their  former  opinion,  claiming 
that,  although  precedent  was  against  them,  the  cases  did  not  con- 
vince their  judgment  and  ought  not  to  be  followed.  The  courts 
of  Maryland,  Michigan,  New  Jersey,  New  Hampshire,  Vermont, 
Pennsylvania,  Connecticut,  and  North  Carolina  have  taken  similar 
views  to  the  courts  of  Ohio  :  Mayor  of  Baltimore  v.  Bait,  ^  Ohio 
Railroad  Co.,  8  Gill  289 ;  East  Saginaw  Manf  Co.  v.  City  of  Eatt 
Saginaw,  19  Mich.  269 ;  State  ex  reh  ^a.  v.  Mayor  of  Jersey  Citi/, 
31  N.  J.  L.  (2  Vroom)  575 ;  Brewster  v.  Bough,  10  N.  H.  143; 
Thorpe  v.  R.  ^  B.  Railroad  Co.,  27  Vt.  140;  Mott  v.  Fenna. 
Railroad  Co.^  30  Penn.  St.  9 ;  Brainard  v.  Colchester,  31  Conn. 410; 
Raleigh  Railroad  Co.  v.  Reidy  64  N.  C.  155.  Beasley,  C.  J.,  in 
commenting  on  the  proposition  that  a  charter  of  incorporation  is  a 
contract,  says  "  the  entire  contract  on  the  part  of  the  state,  implied 
in  such  cases,  is  the  supposed  legislative  agreement  not  to  alter  or 
recall  the  privilege  granted.  No  other  stipulation  on  the  part  of 
the  state  was  ever  suggested  to  exist,  and  it  was  the  imagined  ex- 
istence of  such  stipulation  alone  which  converted  what  else,  in  all 
its  essential  qualities,  as  well  as  in  its  form,  was  an  act  of  legisla- 
tion, into  a  contract  on  the  part  of  the  community  with  the  cor- 
porators. Without  some  such  stipulation,  having  an  obligatory 
force,  I  am  wholly  unable  to  conceive  the  ground  of  difference 
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between  the  charter  of  a  corporation  and  any  other  act  of  legisla- 
tion. If  a  statute  lay  no  obligation  on  the  state  to  do,  or  to  refrain 
from  doing,  a  particular  thing,  or  one  or  more  particular  things, 
such  enactment  seems  to  me  to  be  a  pure  act  of  legislation  and 
in  no  sense  a  contract:*'  81  N.  J.  L.  (2  Vroom)  680.  And 
CooLEY,  J.,  in  reviewing  the  cases  in  the  Supreme  Court  of  the 
United  States,  from  New  Jerney  v.  Wilson^  7  Cranch,  to  McGee 
V.  3Iathia8j  4  Wall.,  says,  "  It  is  not  very  clear  that  the  Supreme 
Court  of  the  United  States  has  ever,  at  any  time,  expressly  de- 
clared the  right  of  a  state  to  grant  away  the  sovereign  power  of 
taxation  :"  19  Mich.  282,  s.  p.  Iron  City  Bank  v.  Pittsburgh, 
37  Penn.  St.  804.  The  court  in  Pennsylvania  say,  "  Revenue  is 
essential  to  government  as  food  to  individuals ;  to  sell  it  is  to  com- 
mit suicide  ;"  80  Penn.  St.  9. 

(d)  Limitations  on  the  Doctrine^  that  exemption  from  taxation 
in  a  charter  is  a  Contract, — The  courts  which  adhere  to  the  doc- 
trine have  guarded  it  with  many  limitations.  While,  as  a  general 
rule,  in  the  interpretation  of  a  charter,  the  question  is,  what  was 
the  intention  of  the  legislature,  when  applied  to  exemptions  from 
taxation,  it  is  said  the  intention  must  appear  by  clear,  express 
and  unequivocal  words.  The  relinquishment  of  the  power  of  taxa- 
tion will  never  be  presumed.  Those  who  claim  that  it  has  been 
relinquished  as  to  certain  property  or  franchises,  must  show  it  by 
express  grant,  in  explicit  terms,  not  by  implication,  or  doubtful 
intendment:  Phila.  ^  Wilmimfton  Railroad  Co.  v.  Maryland,  10 
How.  393  (Cond.  U.  S.  427)  { Jefferson  Branch  Bank  v.  Skelly, 
1  Black  447-8  ;  Oilman  v.  Sheboygan,  2  Id.  513  ;  Pacific  Railroad 
Co,  V.  Cass  Co,,  53  Mo.  17;  North  Mo,  Railroad et  al,  y.Maguire, 
49  Mo.  490  ;  Biscoe  v.  Coulter,  18  Ark.  423.  This  rule  of  con- 
struction  is  universally  received,  and  is  applied  so  freely  as  some- 
times almost  to  do  away  with  the  original  doctrine.  Where  a 
bank  was  chartered  and  its  charter  was  silent  as  to  taxation,  the 
power  of  the  state  to  impose  a  tax  on  the  bank  after  that  time  was 
sustained :  Providence  Bank  v.  Billings,  4  Pet.  514  (Cond.  U. 
S.  171).  A  railroad  was  chartered  to  run  through  Pennsylvania 
and  other  states  ;  it  was  to  pay  a  bonus  to  the  state  of  $10,000 
annually,  and  the  stock  of  the  company,  equal  to  the  cost  of  con- 
struction, to  be  subject  to  taxation  as  other  property  of  the  kind 
in  the  state.  Subsequently  a  general  tax  was  laid  by  the  state  on 
all  transportation  companies.     It  was  held  the  railroad  was  not 
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exempt  from  the  general  tax  :  Urie  Railroad  Co-  v.  Commonwealth^ 
66  Penn.  St.  84;  s.  P.  Bank  of  Easton  v.  Commonwealth^  10 
Penn.  St.  (10  Barr)  442 ;  Wanderer  v.  Lexington^  15  B.  Monroe 
258.  In  the  first  case,  Sharswood,  J.,  said :  ''  It  is  not  pre- 
tended that  there  is  any  express  release  of  legislative  power,  but  it 
is  contended  that,  as  the  company  have  agreed  to  pay,  and  the  state 
to  accept,  there  seems,  it  is  necessarily  implied,  that  no  more  shall 
be  exacted.  So  it  might  well  be  argued  if  any  special  taxation  was 
imposed  upon  this  company  ;  for  that  would  be  to  require  an  addi- 
tional price  beyond  the  terms  of  the  contract.  But  the  question, 
whether  they  shall  be  subject  to  a  general  tax  upon  all  railroad  and 
transportation  companies  in  the  Commonwealth,  is  an  entirely  differ- 
ent one."  The  principle  is  often  illustrated  by  that  of  a  person  who 
buys  land  from  the  Commonwealth  at  a  fixed  price ;  it  is  implied 
that  he  shall  not  be  called  on  to  pay  more,  but  not  that  his  land 
shall  not  be  subject  to  taxation.  So  of  the  corporation,  it  is  implied 
that  the  bonus  paid  for  the  franchise  shall  not  be  increased;  but  there 
is  no  implication  that  the  property  of  the  artificial  person  created 
by  the  charter  shall  not  be  subject  to  taxation  as  other  property 
of  the  same  kind  in  the  state.  But  where  the  legislature  have 
exercised  the  taxing  power  in  a  specified  manner  by  a  special  tax 
on  all  the  property  of  a  corporation,  and  have  intimated  no  design 
to  subject  it  to  further  burdens,  its  property  will  be  exempt  from 
taxes  imposed  by  general  laws  i  N.  Y.  ^  Erie  Railroad  Co,  v. 
Sabin,  26  Penn.  St.  242. 

A  charter  of  a  corporation  contained  a  guaranty  against  repeal 
and  alteration,  but  no  grant  against  immunity  from  taxation.  It 
claimed  to  be  exempt  from  taxation,  because  it  was  not  subject  to 
taxation  at  the  date  of  its  charter,  and  a  subsequent  tax  law  was 
an  alteration  of  their  charter.  It  was  held  liable :  St.  Louis  v. 
Boatmen's  Ins.  ^  Trust  Co.^  47  Mo.  155,  the  court  using  this 
language  :  "  A  law  which  seeks  to  deprive  the  legislature  of  the 
power  to  tax  must  be  so  clear,  explicit  and  determinate,  that  there 
can  be  neither  doubt  nor  controversy  about  its  terms  or  the  con- 
sideration which  renders  it  binding.  Every  presumption  will  be 
made  against  its  surrender,  as  the  power  was  committed  by  the 
people  to  the  government  to  be  exercised  and  not  to  be  alienated. ' 
The  charter  of  a  bank  provides  that  its  capital  stock  or  profifcJ 
shall  not  be  taxed  by  any  municipal  corporation,  without  authority 
first  had  from  the  legislature;  afterwards  the  legislature  authorized 
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the  town  of  Chester,  in  which  bank  was,  to  tax  "  all  stocks  of 
every  kind."  Bunk  was  not  liable  to  be  taxed  by  the  town  ;  statute 
must  be  so  construed  as  not  to  tax  twice :  Bank  of  Cheater  v. 
Cheiter,  10  Richard.  (Law)  104. 

The  legislature  of  Missouri  declared  that  upon  payment  of  cer- 
tain fees,  to  go  to  the  Insurance  Department,  by  the  insurance 
companies,  the  payment  should  be  in  lieu  of  all  taxes,  fees  and 
licenses  whatever,  collected  for  the  benefit  of  the  state,  but  remain 
subject  to  existing  laws,  as  to  county  and  municipal  purposes. 
The  Life  Association  of  America  owned  property  worth  $294,000  ; 
it  had  paid  fees  under  this  law  amounting  to  $150.  The  company 
claimed  to  be  exempt  from  any  further  tax  to  the  state,  and  it  was 
attempted  to  be  brought  within  the  principle  of  Illinoia  Central 
Railroad  v.  McLean  County^  17  111.  29,  30  Id.  140,  where  sums 
of  money  were  paid  and  burdens  assumed  in  lieu  of  all  other  tuxes. 
But  the  court  thought  the  claim  was  rather  in  the  nature  of  an 
exemption,  similar  to  City  of  Zanesville  v.  Richards,  5  Ohio  589, 
than  a  commutation.  The  intention  to  exempt  the  company  not 
being  clear,  it  was  held  liable  for  state  taxes  on  its  property:  Life 
Association  of  America  v.  Board  of  Assessors  of  St.  Louis  Co,^ 
49  Mo.  520 ;  as  to  surrender  of  taxing  power  not  presumed,  see 
also  Bank  of  St.  Louis  v.  Manufacturers'  Savings  Bank,  49  Mo. 
575.  Wagner,  J. :  "  It  is  incredible  that  the  legislature  intended 
that  taxes  on  hundreds  of  thousands  of  dollars,  which  may  come 
into  the  hands  of  wealthy  corporations,  should  be  commuted  for 
the  yearly  payment  of  $150  or  $200  in  official  fees.** 

(e)  No  consideration  for  Exemption,  it  may  he  repealed. — It 
would  seem  proper,  if  the  charter  of  incorporation  is  a  contract, 
that  the  principles  that  apply  to  other  contracts  should  apply  to 
that.  And  should  it  appear  that  there  was  no  consideration  for 
the  contract,  it  would  be  binding  only  during  the  pleasure  of  the 
parties  to  the  contract.  Accordingly  we  find  that  when  the  legis- 
lature of  Pennsylvania,  in  1833,  enacted  "  that  the  real  property, 
including  ground-rents,  now  belonging  and  payable  to  Christ 
Church  Hospital,  in  the  city  of  Philadelphia,  so  long  as  the  same 
shall  continue  to  belong  to  the  said  hospital,  shall  be  and  remain 
free  from  taxes,"  and  in  1851  they  enacted  that  all  property  be- 
longing to  corporations  or  associations  should  be  taxed  as  other 
property,  and  repealed  all  laws  exempting  such  property,  it  was 
heM  the  repeal  was  valid ;  the  first  act  was  not  a  contract,  it  was  a 
Vol.  XXIV.— so 
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spontaneous  concession  of  the  legislature,  and  no  service  or  dutj 
or  other  remunerative  condition  was  imposed  on  the  corporation. 
It  is  a  privilege  that  from  the  nature  of  it  exists  bene  placitum  zni 
may  be  revoked  at  the  pleasure  of  the  sovereign  :  Rector  of  Christ 
Church,  Phila,,  v.  County  of  Phila.,  24  How.  800,  Campbell,  J.; 
Commonwealth  v.  Bird,  12  Ma^s.  442;  Alexander  v.  WeMington, 
2  Russ.  &  My.  35 ;  People  v.  ComW  of  Taxes,  47  N.  Y.  503-4. 

Subsequent  cases  in  the  Supreme  Court  of  the  United  States 
would  seem  to  have  overruled  these  authorities  ;  the  reasoning  of 
the  court  certainly  is  in  conflict  with  former  cases.  The  legisla- 
ture of  Missouri,  for  the  purpose  of  establishing  a  charitable  insti- 
tution, and  enabling  the  parties  engaged  in  it  more  fully  and 
effectually  to  accomplish  their  laudable  purpose,  chartered  the 
Home  of  the  Friendless,  and  exempted  its  property  from  taxation. 
Subsequently  a  tax  was  imposed  on  its  property.  The  tax  was 
held  void ;  the  exemption  in  the  charter  was  a  contract:  Home  of 
the  Friendless  v.  Rowse,  8  Wall.  430.  The  same  principle  was 
applied  to  a  literary  institution,  chartered  a  few  days  after :  Waih- 
ington  University  v.  Rowse^  8  Wall.  439.  We  are  not  disposed  to 
question  the  authority  of  these  cases;  it  may  be  that  the  benefit  to 
accrue  to  the  state,  in  having  the  unfortunate  cared  for  by  the  cor- 
poration in  the  first  case,  and  the  benefit  in  the  increased  advan- 
tages of  education  secured  to  the  people  of  the  state,  in  the  second 
case,  are  ample  considerations  to  induce  the  legislature  to  grant  to 
the  corporators  who  should  invest  their  money  in  the  enterprise,  a 
charter  with  the  privilege  of  having  its  property  exempt  from  taxa- 
tion, and  this  privilege  would  be  one  of  the  franchises  of  the  cor- 
poration. And  in  this  sense,  the  language  of  Davis,  J.,  in  the 
first  case,  *Hhat  there  is  no  necessity  of  looking  for  the  considen- 
tion  for  a  legislative  contract  outside  the  objects  for  which  the 
corporation  was  created"  (8  Wall.  437),  is  correct.  But,  as  to  his 
language  in  a  subsequent  part  of  the  same  opinion,  that  it  has  been 
-settled  by  repeated  adjudications  of  that  court  that  the  legislature 
can  grant  away  the  power  of  taxation,  "  and  that  it  is  equally  vd' 
settled  that  the  exemption  is  presumed  to  be  on  suflicient  con- 
sideration, and  binds  the  state  if  the  charter  containing  it  is 
accepted"  (8  Wall.  438),  it  is  submitted  is  not  only  not  supported 
by  the  authorities  quoted  by  him,  but  was  not  required  by  the  case 
under  consideration,  and  is  mere  obiter  dicta. 

In  New  Jersey  v.  Wilson,  7  Craiich  164  (Cond.  U.  S.  498),  the 
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consideration  of  an  exemption  was  the  cession  of  the  Indian  title 
to  a  valuable  tract  of  land ;  the  exemption  was  but  a  part  of  the 
purchase  price  of  land  ceded  to  the  state.  Gordon  v.  Appeal 
Tax  Court,  3  Howard  183,  was  a  bank  charter,  and  the  bonus 
paid  the  state  was  the  consideration  for  granting  a  charter 
containing  exemption  from  taxation.  The  cases  in  16  How.  and 
18  How.  {Piqua  Bank  v.  Knoop,  16  How.  369;  Ohio  Life  & 
Trust  Co.,  Id.  416;  Dodge  v.  Woohey,  18  Id.  331 ;  Mec/ianics  ^ 
Traders  Bank  v.  Thomas,  Id.  384 ;  Same  v.  Bebolt,  Id.  380), 
were  all  cases  under  the  Banking  Act  of  Ohio,  where  a  special 
tax  was  agreed  to  be  paid  by  the  corporators  for  their  charter, 
which  contained  an  exemption  from  all  further  taxation.  McGee 
V.  MathiaSy  4  Wall.  143,  was  a  case  where  the  state  owned  lands 
subject  to  overflow,  and  in  order  to  promote  the  drainage  and  sale 
of  the  lands,  psissed  a  law  exempting  them  from  taxation  for  ten 
years,  and  issued  scrip  receivable  in  payment  for  their  lands;  the 
exemption  here  was  a  part  of  the  purchase  price.  No  case  has 
come  under  our  observation  where  there  was  no  consideration  for 
the  exemption,  and  it  was  made  in  the  discretion  of  the  legislature 
as  a  part  of  the  policy  of  the  state,  deemed  proper  at  the  time  as 
to  the  matter  under  consideration,  that  it  has  been  held,  the  exemp- 
tion was  not  repealable  at  the  pleasure  of  the  legislature.  Where 
the  legislature  of  Ohio  in  1804  vested  certain  lands,  set  apart  by 
Congress  for  a  university  in  Ohio,  in  a  corporation  created  for  the 
purpose,  authorized  the  lands  to  be  rented  out  for  the  benefit  of  the 
university,  and  exempted  their  part  from  the  payment  of  state  taxes; 
in  1826,  the  corporation  was  authorized  to  sell  the  lands ;  these 
lands  were  held  not  to  be  exempt  in  the  hands  of  purchasers : 
Armstrong  v.  The  Treasurer  of  Athens  Co.,  16  Peters  281  (Cond. 
IT.  S.  299).  The  evident  difference  between  this  case  and  New 
Jessey  v.  Wilson,  is  that  there  was  a  consideration  for  the  exemp- 
tion in  the  latter  case  and  none  in  the  former.  The  cases  just 
considered,  with  the  exception  of  the  last,  are  the  cases  relied  upon 
by  Davis,  J.,  to  sustain  his  dicta. 

There  are  several  cases  in  Connecticut,  arising  upon  the  Act  of 
1702,  ^'That  all  such  lands,  tenements  and  hereditaments  and 
other  estates,  that  either  formerly  have  been  or  hereafter  shall  be 
given  and  granted  either  by  the  General  Assembly  of  this  colony 
or  by  any  town,  village  or  particular  person,  for  the  maintenance 
of  the  ministry  of  the  gospel  in  any  part  of  this  colony,  &c.,  shall 
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also  be  exempted  out  of  the  general  lists  of  estates  and  free  from 
the  payment  of  rates."     This  statute  was  re-enacted  in  1821,  leav. 
ing  out  the  exemption  clause.     Lands  had  been  given  religious 
societies  under  the  first  act,  and  they  had  been  leased  to  third 
parties,  for  a  gross  sum  for  999  years,  the  benefit  of  the  exemp- 
tion was  claimed  by  the  lessees,  the  court  held  that  the  Act  of 
1702  was  a  contract  between  the  state  and  the  donors  of  the  charity, 
which  could  not  be  repealed :  Atwater  v.  Woodbridge^  6  Conn. 
223 ;   Osborne  v.  Humphrey^  7  Id.   385 ;  Landen  v.  Litchfield^ 
11  Id.  251.     In  the  latter  case,  the  court  was  divided.     In  1859 
the  legislature  of  this  state  passed  a  law  in  reference  to  these 
charitable   donations,  providing  that  when  the  society  to  whom 
they  are  given  or  may  hereafter  be  gi  veu  do  not  receive  an  annual 
income  or  rent  from  the  real  estate  donated,  or  where  the  convey- 
ance is  intended  to  be  a  perpetual  conveyance,  the  real  estate  so 
donated  shall  not  be  exempt  from  taxation.     Land  was  devised  to 
a  religious  society,  it  was  leased  for  999  years  for  a  gross  sum,  no 
annual  rent  reserved.     It  was  held  the  lease  was  in  violation  of 
Act  of  1859  and  void,  and  the  case  of  Landen  v.  Litchfield^  as  to 
the  unconstitutionality  of  Act  of  1821  was  disapproved:  Brainerdv, 
Colchester^  31  Conn.  407.     A  religious  society  leased  to  a  clergy- 
man for  999  years  in  payment  of  his  settlements,  he  devised  to  D. 
The   exemption  from    taxation  was   claimed  by  D.      The  court 
reviewed  all  the  former  cases,  overruled  the  cases  in  6,  7,  and  11 
Conn.,  and  approved  the  case  in  31  Conn.,  holding  that  the  Act 
of  1702  did  not  constitute  a  contract  between  the  state  and  the 
donors  or  donees  of  such  charitable  gifts  as  are  enumerated  in  the 
statute,  that  the  property  donated  should  be  for  ever  exempt,  and 
that  the  act  making  such  property  taxable  was  void:  Loudr^ 
Town  of  Litchfield,  36  Conn.  116.     Carpenter,  J.,  in  his  opin- 
ion asserts  that  in  order  to  make  such  a  contract  binding,  there 
must  be  a  consideration  :  Ibid.  p.  126.     In   Missouri,  the  courts 
hold  that  there  must  be  an  express  contract  upon  a  consideration 
deemed  to  be  a  part  of  the  value  of  the  grant  or  charter  :  State  v. 
Dulle,  48  Mo.  282,  following  Lionherger  v.  Rowse,  43  Id.,  and 
Washington  University  v.  Rowse,  42  Id.  308 ;  the  last  two  are  the 
cases  overruled  in  8  Wall. 

The  case  of  Hardy  v.  Waltham,  7  Pick.  108,  seems  to  be  in  con- 
flict with  the  view  presented ;  by  act  of  the  colonial  legislature  of 
Massachusetts,  all  lands,  tenements  and  revenues  of  Harvard  Col- 
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lege  not  exceeding  in  value  600Z.  per  annum,  shall  be  thenceforth 
freed  from  all  civil  impositions,  rates  and  taxes  ;  it  was  held  the 
lands  acquired  by  the  college  before  their  income  amounted  to  500Z. 
were  exempt  from  taxation  even  in  the  hands  of  a  lessee.  In  this 
case,  there  had  been  no  attempt  by  the  legislature  to  repeal  the 
exemption,  but  the  assessors,  supposing  the  exemption  only  applied 
to  the  property  while  in  the  hands  of  the  college  itself,  had  listed 
it  for  taxation.  It  will  be  seen  from  an  examination  of  the  case 
that  this  exemption  was  secured  to  the  college  by  the  constitution 
of  the  state,  so  that  it  would  not  have  been  within  the  power  of 
the  legislature  to  repeal  the  act  granting  the  exemption.  The 
weight  of  authority  is  undoubtedly  in  favor  of  the  position,  that  a 
clause  of  exemption  from  taxation  in  a  charter,  or  otherwise,  in 
order  to  be  classed  as  a  contract  where  obligation  cannot  be  im- 
paired by  its  repeal  of  material  modification,  must  be  based  upon  a 
consideration  deemed  valuable  or  beneficial  to  the  state :  Cooley 
Const.  Lim.,  8d  ed.,  p.  280,  authorities  in  n.  3 ;  Sedgwick  Const. 
&  Stat.  Law  587,  n. 

In  1854,  the  state  of  New  York  passed  a  law  exempting  from 
taxation  to  the  extent  of  $500  property  of  persons  who  served  in 
militia  a  period  of  seven  years  and  had  been  honorably  discharged. 
In  1865  the  law  was  repealed.  The  repeal  was  held  valid;  the 
claim  of  exemption  is  not  a  right  of  property ;  the  law  passed  by 
the  legislature  in  relation  to  the  militia  of  the  state,  granting  the 
exemption  claimed,  was  made  in  the  exercise  of  the  powers  com- 
mitted to  the  legislature  to  promote  the  interests  of  the  state  by 
such  laws  as  seemed  to  them  best  calculated  to  obtain  that  end ; 
from  the  very  nature  of  it,  a  different  policy  might  seem  proper  to 
a  succeeding  legislature,  and  the  former  law  might  be  repealed : 
People  V.  Roper ^  85  N.  Y.  629.  Porter,  J.:  "It  is  also  true 
that  for  an  adequate  consideration,  and  in  the  exercise  of  its  gen- 
eral authority,  it  may  invite  investments  in  a  particular  descrip- 
tion of  property  for  the  benefit  of  the  state,  by  stipulating  for  its 
exemption,  in  the  hands  of  the  holders,  from  assessment  as  a  sub- 
ject of  general  taxation:"  People  y/ Roper,  85  N.  Y.  633,  in 
which  the  cases  in  16  Howard  and  3  Howard,  quoted  by  Davis,  J., 
in  8  Wall.  438,  are  referred  to. 

Similar  to  this  was  a  law  offering  to  all  persons  and  to  corpora- 
tions to  be  formed  for  the  purpose,  a  bounty  of  ten  cents  for  every 
bushel  of  salt  manufactured  in  the  state  from  water  obtained  by 
boring  in  the  state,  and  an  exemption  from  taxation  of  all  pro- 


63«  WEBSTER  V.  UPtON. 

perty  used  in  the  manufacture.  The  law  was  subsequently  modi- 
fied, limiting  its  operation  to  persons  engaging  in  the  manufacture 
prior  to  August  1st  1861,  limiting  the  exemption  to  five  years, 
and  the  amount  of  bounty  money  to  one  person  to  ?5000.  The 
modification  was  held  valid ;  the  original  act  was  not  a  contract  by 
the  state  with  persons  engaging  in  the  manufacture  of  salt;  it  vas 
a  law  dictated  by  public  policy  and  the  general  good,  a  bounty  law, 
like  the  laws  offering  rewards  for  the  killing  of  destructive  animals; 
one  that  might  be  changed  whenever  the  legislative  body  thought 
fit  to  change  or  modify  its  policy  on  the  subject :  Salt  Co,  v. 
JSast  Saginaw,  13  Wall.  378.  W.  H.  Burroughs. 

(To  he  continued,) 


RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  the  United  States. 
DANIEL  WEBSTER  v,  CLARK  W.  UPTON,  Assignee. 

The  transferee  of  stock  on  the  books  of  an  insnrance  company,  on  which  the 
full  nominal  yaluc  has  not  been  paid,  is  liable  for  calls  on  the  unpaid  portion  made 
during  his  ownership,  without  an  express  promise. 

The  cnpital  stock  of  a  business  corporation  is  a  trust  fund  for  the  protection  of 
creditors,  and  neither  stockholders  nor  directors  can  withhold  or  release  any  part 
of  it  from  the  claims  of  such  creditors. 

The  stock  in  this  sense  is  the  whole  stock,  not  merely  the  percentage  of  it 
called  in  or  paid. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

The  Great  Western  Insurance  Company,  of  which  the  plaintiff 
below  was  the  assignee  in  bankruptcy,  was  incorporated  under  the 
laws  of  Illinois  in  1857,  with  general  power  to  insure  all  kinds  of 
property  against  both  fire  and  marine  losses.  Subsequently  to  its 
organization  its  capital  was  increased  to  more  than  one  million  of 
dollars,  and  it  was  authorized  by  law  further  to  increase  its  capital 
to  $5,000,000.  It  did  not  appear,  however,  from  the  record,  that 
of  the  stock  subscribed  more  than  about  $222,000  was  ever  paid 
in,  a  sum  equal  to  nearly  twenty  per  cent,  of  the  par  value,  leav- 
ing over  $965,000  of  subscribed  capital  unpaid.  In  this  condition 
the  company  went  into  bankruptcy  in  1872,  owing  a  very  large  sum, 
equal  to  if  not  greater  than  its  entire  subscribed  capital,  and  Clark 
W.  Upton,  the  plaintiff,  became  the  assignee.  The  District  Court 
then  directed  a  call  to  be  made  for  the  eighty  per  cent,  remaining 
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unpaid  of  the  capital  stock.  A  call  was  accordingly  made,  and 
payments  having  been  neglected,  the  assignee  brought  this  suit 
against  the  defendant,  averring  that  he  was  the  holder  of  one  hun* 
dred  shares,  of  the  par  value  of  one  hundred  dollars  each,  and,  as 
such,  responsible  for  the  eighty  per  cent,  unpaid.  On  the  trial 
evidence   was   given  tending   to   show  that  one  ■  Hale  was 

the  owner  of  a  large  amount  of  the  stock  of  the  company,  for 
which  he  held  the  company's  certificates,  and  that  he  had,  through 
his  brother,  sold  one  hundred  shares  to  the  defendant,  on  which 
twenty  per  cent,  had  been  paid.  The  books  of  the  company 
had  been  destroyed  in  the  great  fire  in  Chicago  in  1871,  but 
there  was  evidence  tending  to  show  that  the  defendant's  name 
was  on  the  stock  ledger,  and  that  the  defendant  transferred, 
or  caused  the  stock  bought  from  Hale  to  be  transferred  to  him- 
self on  the  books  of  the  company.  The  district  judge  submit- 
ted to  the  jury  to  find  whether  the  defendant  actually  thus  became 
a  stockholder,  recognised  as  such  on  the  books  of  the  company, 
instructing  them  that  if  he  did  he  was  liable  for  the  eighty  per  cent, 
unpaid  as  if  he  had  been  an  original  subscriber.  A  verdict  and 
judgment  having  been  recovered  by  the  plaintiff,  the  case  was  re- 
moved by  writ  of  error  to  the  Circuit  Court,  where  the  judgment 
was  affirmed,  and  the  case  came  by  writ  of  error  to  this  court. 

The  opinion  of  the  court  was  delivered  by 

Strong,  J. — The  leading  assignment  of  error  here  is  that  the  court 
below  erroneously  ruled  that  an  assignee  of  stock,  or  of  a  certifi- 
cate of  stock  in  an  insurance  company,  is  liable  for  future  calls  or 
assessments  without  an  agreement  or  promise  to  pay.  This,  how- 
ever, is  not  a  fair  statement  of  what  the  court  did  rule.  The  court 
instructed  the  jury,  in  effect,  that  the  transferee  of  stock  on  the 
books  of  an  insurance  company,  on  which  only  twenty  per  cent,  of 
its  nominal  value  has  been  paid,  is  liable  for  calls  for  the  unpaid 
portion,  made  during  his  ownership,  without  proof  of  any  express 
promise  by  him  to  pay  such  calls.  This  instruction,  we  think,  was 
entirely  correct.  The  capital  stock  of  an  insurance  company,  like 
that  of  any  other  business  corporation,  is  a  trust  fund  for  the  pro- 
tection of  its  creditors  or  those  who  deal  with  it.  Neither  the 
stockholders  nor  their  agents,  the  directors,  can  rightfully  withhold 
any  portion  of  the  stock  from  the  reach  of  those  who  have  lawful 
claims  against  the  company.     And  the  stock  thus  held  in  trust  is 
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the  whole  stock,  not  merely  that  percentage  of  it  which  has  been 
called  in  and  paid.  This  has  been  decided  so  often  that  it  has  be- 
coue  a  familiar  doctrine.  But  what  is  it  worth  if  there  is  no  legal 
liability  resting  on  the  stockholders  to  pay  the  unpaid  portion  of  their 
shares  unless  they  have  expressly  promised  to  pay  it  ?  Stockhold- 
ers become  such  in  several  ways  :  either  by  original  subscription, 
or  by  assignment  of  prior  holders,  or  by  direct  purchase  from  the 
company.  An  express  promise  is  almost  unknown,  except  in  the 
case  of  an  original  subscription,  and  oftener  than  otherwise  it  is  not 
made  in  that.  'J'he  subscriber  merely  agrees  to  take  stock.  He 
does  not  expressly  promise  to  pay  for  it.  Practically,  then,  unless 
the  ownership  of  such  stock  carries  with  it  the  legal  duty  of  paying 
all  legitimate  calls  made  during  the  continuance  of  the  ownership, 
the  fund  held  in  trust  for  creditors  is  only  that  portion  of  each 
share  which  was  paid  prior  to  the  organization  of  the  company,  in 
many  cases  not  more  than  five  per  cent. ;  in  the  present  only 
twenty.  Then  the  company  commences  business  and  incurs  obli- 
gations, representing  all  the  while  to  those  who  deal  with  it  that 
its  capital  is  the  amount  of  stock  taken,  when  in  truth  the  fand 
which  is  held  in  trust  for  creditors  is  only  that  part  of  the  stock 
which  has  been  actually  paid  in.  This  cannot  be.  If  it  is,  very 
many  corporations  make  fraudulent  representations  daily  to  tha^e 
who  give  them  credit.  The  Great  Western  Insurance  Coropany 
reported  to  the  auditor  of  public  accounts,  as  required  by  law,  that 
the  amount  of  its  capital  stock  outstanding  (par  value  of  shares 
?100  each)  was  $1,188,000 ;  that  the  amount  of  paid  up  capital 
stock  was  $222,831.42,  and  that  the  amount  of  subscribed  capital 
for  which  the  subscribers  or  holders  were  liable  was  $965,168.58. 
This  report  was  made  on  the  10th  of  January  1871.  Thus  those 
who  effected  insurances  with  the  company  were  assured  that  over 
one  million  of  dollars  were  held  as  a  trust  fund  to  secure  the  com- 
pany's payment  of  their  policies.  But  if  the  subscribers  and  hold- 
ers of  the  shares  are  not  liable  for  the  more  than  eighty  per  cent. 
unpaid,  the  representation  was  untrue.  Persons  assured  have  less 
than  one-fifth  the  security  that  was  promised  them.  This  is  not 
what  the  statutes  authorizing  the  incorporation  of  the  company 
contemplated.  The  stock  was  required  to  be  not  less  than  a  given 
amount,  though  the  company  was  authorized  to  commence  business 
when  five  per  cent,  of  that  amount  was  paid  in.     Why  fix  a  mini- 
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mum  amount  of  stock  if  all  of  it  was  not  intended  to  be  a  security 
for  those  who  obtained  insurance  ?  There  is  no  conceivable  reason 
for  such  a  requirement,  unless  it  be  either  to  provide  for  the  cred- 
itors a  capital  sufficient  for  their  security,  or  to  secure  the  stockhold- 
ers themselves  against  the  consequences  of  an  inadequate  capital. 
The  plain  object  of  the  statute,  therefore,  would  be  defeated  if  there 
is  no  liability  of  the  stockholder  to  pay  the  full  prescribed  amount 
of  each  share  of  his  stock.  Withthis  plain  object  of  the  legisla- 
ture in  view  it  must  be  assumed,  after  the  verdict  of  the  jury,  the 
defendant  voluntarily  became  a  stockholder.  Either  he  must  have 
designed  to  defeat  the  legislative  intent,  or  he  must  have  consented 
to  carry  it  out.  The  former  is  not  to  be  presumed.  And  if  the 
litter  was  the  fact,  coming  as  he  did  into  privity  with  the  com- 
pany, there  is  a  necessary  implication  that  he  undertook  to  com^ 
plete  the  payment  of  all  that  was  unpaid  of  the  shares  he  held 
whenever  it  should  be  demanded.  To  constitute  a  promise  binding 
in  law,  no  form  of  words  is  necessary.  An  implied  promise  is 
proved  by  circumstantial  evidence — by  proof  of  circumstances  that 
show  the  party  intended  to  assume  an  obligation.  A  party  may 
assume  an  obligation  by  putting  himself  into  a  position  which 
requires  the  performance  of  duties. 

What  we  have  said  thus  far  is  applicable  to  the  case  of  an  orig- 
inal subscriber  to  the  stock,  and  equally  to  a  transferee  of  the 
stock  who  has  become  such  by  transfer  on  the  books  of  the  com- 
pany. There  are,  it  is  true,  decisions  of  highly  respectable  courts  to 
be  found,  in  which  it  was  held  that  even  a  subscriber  to  the  capital 
stock  of  an  incorporated  company  is  not  personally  liable  for  calls, 
unless  he  has  expressly  promised  to  pay  them,  or  unless  the  act  of 
incorporation  or  some  statute  declares  that  he  shall  pay  them. 
Such  was  the  decision  of  the  Supreme  Court  of  New  York,  reported 
in  17  Barbour  567,  the  case  of  the  Fort  Edward  and  Fort  Miller 
Plank-road  Company  v.  Payne.  A  similar  ruling  was  made 
in  The  Kennebec  and  Portland  Railroad  Company  v.  Kendall^ 
31  Maine  470.  A  like  ruling  has  also  been  made  in  Massachu- 
setts. In  most,  if  not  all  of  these  cases,  it  appeared  that  the  law 
authorizing  the  incorporation  of  the  companies  had  provided  a 
remedy  for  non-payment  of  calls  or  assessments  of  the  unpaid 
portions  of  the  stock  taken.   The  company  was  authorized  to  declare 

forfeited,  or  to  sell  the  stock  for  default  of  the  stockholder,  and  the 
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law  having  given  8ncb  a  remedy,  it  was  held  to  be  exclusive  of  any 
other.  Yet  in  them  all  it  was  conceded  that  if  the  statute  had 
declared  the  calls  or  assessments  should  be  paid,  an  action  of 
assumpsit  might  be  maintained  against  the  legal  stockholder  on  a 
promise  to  pay,  implied  only  from  the  legislative  intent.  Surely 
the  legislative  intent  that  the  full  value  of  the  stock  authorized 
and  required  to  be  subscribed,  in  other  words,  the  entire  capital, 
shall  be  in  fact  paid  in  when  required,  that  it  shall  be  real,  and  not 
merely  nominal,  is  plain  enough  when  the  authority  to  exist  as  a 
corporation  and  to  do  business  is  given  on  condition  that  the  capi- 
tal subscribed  shall  not  be  less  than  a  specified  sum.  A  requisition 
that  the  subscribed  stock  shall  not  be  less  than  one  million  of  dol- 
lars, would  be  idle  if  the  subscribers  need  pay  only  a  first  instal- 
ment on  their  subscriptions,  for  example,  five  per  cent.  Manifestly 
that  would  not  be  what  the  law  intended,  and  if  its  intent  was  that 
the  whole  capital  might  be  called  in,  it  is  difficult  to  see  why  a 
subscriber,  knowing  that  intent  and  voluntarily  becoming  a  sub- 
scriber, does  not  impliedly  engage  to  pay  in  full  for  his  shares, 
when  payment  is  required.  It  is,  however,  unnecessary  to  discuss 
this  question  further,  for  it  is  settled  by  the  judgment  of  this 
court.  In  Upton^  Assignee  of  The  Great  Western  Instarance 
Company  v.  Tribilcock^  decided  at  this  term,  we  ruled  that  the 
original  holders  of  the  stock  are  liable  for  the  unpaid  balances  at 
the  suit  of  the  assignee  in  bankruptcy,  and  that  without  any  ex- 
press promise  to  pay.  The  bankrupt  corporation  in  that  case  was 
the  same  as  in  this. 

But  if  the  law  implies  a  promise  by  the  original  holdera  or 
subscribers  to  pay  the  full  par  value,  when  it  may  be  called,  it 
follows  that  an  assignee  of  the  stock,  when  he  has  come  into  priv- 
ity with  the  company,  by  having  stock  transferred  to  him  on  the 
company's  books,  is  equally  liable.  The  same  reasons  exist  for 
implying  a  promise  by  him  as  exist  for  raising  up  a  promise  by  his 
assignor.  And  such  is-  the  law,  es  laid  down  by  the  text-writers 
generally,  and  by  many  decisions  of  the  courts :  Bond  v.  Th 
Susquehanna  Bridge^  6  Har.  &  Johnson  128  ;  Ball  v.  United 
States  Insurance  Company,  5  Gill  484 ;  Railroad  Company  v. 
Boormany  12  Conn.  630 ;  Huddersfield  Canal  Co.  v.  Buekleg^  7 
Term  36.  There  are  a  very  few  cases,  it  must  be  admitted,  in 
which  it  has  been  held  that  the  purchaser  of  stock,  partially  paidi 
is  not  liable  for  calls  made  after  his  purchase.     Those  to  which 
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we  have  been  referred  are  Canal  Co.  v.  Sansom,  1  Binney  70, 
where  the  question  seems  hardly  to  have  been  considered,  the 
claim  upon  the  transferee  having  been  abandoned ;  and  Palmer  v. 
The  Ridge  Mining  Company^  84  Penn.  St.  288,  which  is  rested 
upon  Sansom*9  Cas'Cj  and  upon  the  fact  that  by  the  charter  the 
company  was  authorized  to  forfeit  the  stock  for  non-payment  of 
calls.  We  are  also  referred  to  Seymour  y,  Sturgess,  26  New  York. 
134,  the  circumstances  of  which  were  very  peculiar.  In  neither 
of  these  cases  was  it  brought  to  the  attention  of  the  court  that  the 
stock  was  a  trust  fund  held  for  the  protection  of  creditors  in  the 
first  instance,  a  fund  no  part  of  which  either  the  company,  or  its 
stockholders,  was  at  liberty  to  withhold.  They  do  not,  we  think, 
assert  the  doctrine  which  is  generally  accepted.  In  Angell  & 
Ames  on  Corporations,  sec.  534,  it  is  said :  ^'  When  an  original 
subscriber  to  the  stock  of  an  incorporated  company,  who  is  so 
bound  to  pay  the  instalments  on  his  subscription,  from  time  to 
time  as  they  are  called  in  by  the  company,  transfers  his  stock  to 
another  person,  such  other  person  is  substituted  not  only  to  the 
rights,  but  to  the  obligations  of  the  original  subscriber,  and  he  is 
bound  to  pay  up  the  instalments  called  for  after  the  transfer  to 
him.  The  liability  to  pay  the  instalments  is  shifted  from  the  out- 
going to  the  incoming  shareholder.  A  privity  is  created  between 
the  two  by  the  assignments  of  the  one  and  the  acceptance  of  the 
other,  and  also  between  them  and  the  corporation,  for  it  would  be 
absurd  to  say,  upon  general  reasoning,  that  if  the  original  sub- 
scribers have  the  power  of  assigning  their  shares,  they  should,  after 
disposing  of  them,  be  liable  to  the  burdens  which  are  thrown  upon 
the  owners  of  the  stock."  So  in  Redfield  on  Railways,  ch.  9,  sec. 
vii.,  pi.  4,  it  is  said  the  cases  agree  that  whenever  the  name  of  the 
vendee  of  shares  is  transferred  to  the  register  of  shareholders,  the 
vendor  is  exonerated,  and  the  vendee  becomes  liable  for  calls.  We 
think,  therefore,  the  transferee  of  stock  in  an  incorporated  company 
is  liable  for  calls  made  after  he  has  been  accepted  by  the  company  as 
a  stockholder,  and  his  name  has  been  registered  on  the  stock  books 
as  a  corporator ;  and  being  thus  liable,  there  is  an  implied  promise 
that  he  will  pay  calls  made  while  he  continues  the  owner. 

All  the  cases  agree  that  creditors  of  a  corporation  may  compel 
payment  of  the  stock  subscribed,  so  far  as  it  is  necessary  for  the 
satisfaction  of  the  debts  due  by  the  company.  This  results  from 
the  fiict  that  the  whole  subscribed  capital  is  a  trust  fund  for  the 
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payment  of  creditors  when  the  company  becomes  insolvent  From 
this  it  is  a  legitimate  deduction  that  the  stock  cannot  be  released, 
that  is,  that,  the  liabilities  of  the  stockholders  cannot  be  discharged 
by  the  company,  to  the  injury  of  creditors,  without  payment.  The 
fact,  therefore,  that  in  this  case  the  certificate  of  stock  taken  by  the 
defendant  below  was  marked  '^  non-assessable"  is  of  no  importance. 
The  suit  is  brought  by  the  assignee  in  bankruptcy,  who  represents 
creditors,  and,  as  against  him,  the  company  had  no  right  to  release 
the  holders  of  the  stock  from  the  payment  of  the  eighty  per  cent, 
unpaid. 

The  second  assignment  of  error  and  the  third  are  in  substance 
that  the  court  should  not  have  admitted  in  evidence  the  order  of 
the  District  Court  directing  a  call  by  the  assignee  of  the  unpaid 
balance  of  the  stock,  and  should  not  have  ruled  that  the  call  made 
under  the  order  was  effective  to  make  the  liability  of  the  defendant 
complete.  That  these  assignments  cannot  be  sustained  was  decided 
in  Carver  v.  Upton,  a  case  before  us  at  this  term.  Nothing  more 
need  be  said  in  reference  to  them. 

The  last  assignment  of  anything  that  can  be  assigned  for  error  is 
that  the  court  charged  the  jury  as  follows  :  "  The  only  question 
is,  was  the  defendant  a  stockholder  of  the  company  ?  If  the  testi- 
mony satisfies  you  that  the  defendant  purchased  of Hale  one 

hundred  shares  of  this  stock,  and  that  it  was  transferred  in  the 
books  of  the  company,  either  by  Webster,  the  defendant,  or  by 
Hale,  who  sold  the  stock,  or  by  the  direction  of  either  of  them,  then 
the  defendant  is  liable  the  same  as  if  he  had  subscribed  for  the 
stock."  The  objection  urged  against  this  is  that  a  transfer  on  the 
books  directed  by  Hale,  after  the  purchase  by  Webster,  could  not 
affect  the  latter*s  liability.  But  if  Webster  became  the  purchaser, 
it  was  his  vendor's  duty  to  make  the  transfer  to  him,  where  only 
a  legal  transfer  could  be  made,  namely,  on  the  books  of  the  com- 
pany, and  the  purchase  was  in  itself  authority  to  the  vendor  to 
make  the  transfer.  Still  further  it  was  Webster's  duty  to  have 
the  legal  transfer  made  to  relieve  the  vendor  from  liability  to  future 
calls.  A  court  of  equity  will  compel  a  transferee  of  stock  to 
record  the  transfer,  and  to  pay  all  calls  after  the  transfer:  3  Dc 
Gex  &  Smale  Ch.  310.  If  so  it  is  clear  that  the  vendor  may 
himself  request  the  transfer  to  be  made,  and  that  when  it  is  made 
at  his  request,  the  buyer  becomes  responsible  for  subsequent  calls. 
This,  however,  does  not  interfere  with  the  right  of  one  who 
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appears  to  be  a  stockholder  on  the  books  of  a  company  to  show 
that  his  name  appears  on  the  books  without  right,  and  without  his 
authority. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


With  regard  to  lome  of  the  qnestions 
inTolred  or  touched  upon  in  the  above 
opinion,  in  this  country  the  decisions 
hare  been  by  no  means  uniform,  and  as 
the  topic  is  of  considerable  interest  it 
may  be  well  to  reTiew  the  coarse  of  the 
lav  bearing  npon  some  of  the  more  sa- 
lient points  arising  out  of  subscriptions 
to  the  stock  of  corporations,  the  means 
of  enforcing  the  same,  and  the  liability 
of  subscribers  and  stockholders. 

I.  Whether  the  mere  subscription  to 
the  stock  of  a  corporation,  or  an  agree- 
ment to  take  stock  in  the  same,  creates 
a  personal  liability  to  pay  for  the  stock 
without  an  express  promise  to  that  effect. 

II.  Whether,  where  a  remedy  by  for- 
feiture or  sale  for  non-payment  of  calls 
is  given  to  the  company,  by  statute  or 
by-law,  the  company  is  confined  to  that 
remedy. 

In  order  to  avoid  repetition,  these  two 
points  may  be  treated  together,  as  in 
many  cases  we  meet  them  in  company, 
and  as  in  some  of  the  cases  the  decision 
of  the  first  has  been  deemed  by  some 
authorities  to  rest,  to  some  extent  at 
least,  npon  the  existence  of  the  power 
of  forfeiture. 

In  Massachusetts,  the  leading  case  is 
TT^e  AndoViVr  ^  Med  ford  Turnpike  Co,  v. 
Goidd^  6  Mass.  40  ( 1 809) .  The  form  of 
subscription  was  as  follows  :  "  Whereas 
the  legislature  has  at  the  last  session 
granted  leave  for  making  a  turnpike 
road,  ♦  *  *  we,  the  subscribers,  desir- 
ous of  having  the  same  completed  as 
soon  as  possible,  agree  to  take  the  said 
road,  the  number  of  shares  set  against 
our  names,  and  be  proprietors  thereof." 
The  act  under  which  the  company  was 
incorporated  gave  the  right  of  forfeiting 
the  stock  for  non-payment  of  calls.  It 
did  not  in  terms  restrict  the  company  to 


that  remedy.  The  defendant  became 
delinquent.  The  company,  waiving  the 
forfeiture,  brought  assumpsit  for  the 
unpaid  assessment.  It  was  held  that 
the  contract  did  not  amount  to  a  promise 
to  pay  for,  but  only  to  take  shares,  and 
that  the  right  to  forfeit  having  been 
given  by  the  legislature,  it  excluded  by 
implication  any  other  remedy ;  PARSONSy 
C.  J.,  remarking  :  *'  But  it  is  a  rule, 
founded  in  sound  reason,  that  when  a 
statute  gives  a  new  power^  and  at  the 
same  time  provides  the  means  of  ex- 
ecuting it,  those  who  claim  the  power 
can  execute  it  in  no  other  way.  When 
we  find  a  power  in  the  plaintiffs  to  mako 
the  assessments,  they  can  enforce  the 
payment  in  the  method  directed  by  the 
statute,  and  not  otherwise,  and  that 
method  is  by  the  sale  of  the  delinquent's 
shares." 

This  was  followed  by  The  New  Bed- 
ford and  Bridgewater  Turnpike  Co,  v. 
Adam»^  8  Mass.  138  (1811),  wherein 
the  court  (Sedgwick,  Skwall  and 
Parker,  JJ.)  said  :  '*  The  general 
principle  upon  which  they  [the  cases] 
all  rest  is,  that  where  the  party  makes 
an  express  promise  to  pay  the  assess- 
ments he  is  answerable.  Where,  on 
the  other  hand,  one,  by  subscribing  the 
act  of  association,  simply  engages  to 
become  proprietor  of  a  certain  number 
of  shares,  without  promising  to  pay 
assessments,  then  the  only  remedy  which 
the  corporation  has  is  by  sale  of  the 
shares  to  raise  the  sum  assessed  on 
them." 

In  T!i€  Franklin  Glass  Co.  v.  White^ 
14  Mass.  286  (1817),  the  act  of  incor- 
poration permitted  assessments  and  pro- 
vided forfeitures.  On  the  argument 
there  was  a  distinction  attempted  by 
counsel  between  this  and  the  foregoing 
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cases,  on  the  groand  that  the  case  be- 
fore the  court  was  that  of  a  corporation 
organized  for  private  profit  merely.  The 
court,  however,  overruled  the  distinc- 
tion, and  held  that  there  was  no  personal 
liability  of  the  defendant  to  the  corpora- 
tion, though,  under  the  Massachusetts 
law,  in  case  of  a  deficiency  of  corpora- 
tion assets,  the  stockholders  were  per- 
sonally liable  to  answer  an  execution 
against  tho  company. 

The  above  cases  have  been  considered 
by  some,  amongst  others  by  tho  late 
Chief  Justice  Rkdfiuld  (Redfield  on 
Railways,  J  49),  as  resting  upon  the  fact 
that  in  them  the  shares  were  given  no 
par  value,  but  were  simply  made  liable 
to  assessments,  and  a  line  of  cases,  of 
which  The  Cabot  ^  West  Springfitld 
Brid^  Co,  v.  Chapin,  6  Cush.  50,  is  an 
example,  gives  support  to  this  idea,  and 
viewed  in  this  light  these  cases  are  per- 
haps reconcilable  with  the  current  of 
authority  elsewhere,  but  the  court  itself 
docs  not  seem  to  have  rested  on  that 
ground  alone  or  principally  in  making 
its  decisions,  as  appears  from  the  words 
of  Parsons,  C.  J.,  in  the  first-men- 
tioned case,  in  which  the  learned  judge 
seems  to  import  tho  rule  of  strict  con- 
struction of  the  criminal  law  into  re- 
medial civil  legislation. 

It  is,  however,  admitted  that  a  sub- 
scription affords  sufficient  consideration 
for  a  promise  to  pay,  when  expressly 
made,  and  that  in  that  case  the  mere 
existence  of  a  right  of  forfeiture  will 
not  deprive  the  company  of  the  action 
of  assumpsit  :  Worcester  Turnpike  Co* 
V.  Williardf  5  Mass.  80 ;  Taunton  ff 
South  Boston  Turnpike  Co.  v.  Whiting^ 
10  Mass.  331. 

In  New  Hampshire,  the  same  doctrine 
has  obtained,  having  been  announced  in 
The  Franklin  Glass  Co.  v.  Alexander^  2 
N.  H.  380  (1821),  in  which  Wood- 
bury, J.,  remarked  :  '*  It  is  well  settled 
that  when  an  act  of  incorporation  gives 
no  express  remedy  against  a  member 


for  assessments,  he  is  liable  to  Do  action 
for  them  by  virtue  of  his  membership." 
In  Maine,  in  the  cose  of  The  Kennebec 
^  Portland  Railroad  Co.  v.  Kendall^  31 
Me.  470  (1850),  the  subscription  wu 
simply  for  shares  at  $100  per  share. 
The  charter  gave  the  power  to  ordain 
and   establish  such  bv-laws  *'as  shall 

m 

from  time  to  time  be  deemed  necessary 
and  proper,  &c.  ;  also,  to  make  and  col- 
lect tucfi  assessments  on  the  shares  of 
the  capital  stock  as  may  be  deemed  ex- 
pedient, in  such  manner  as  shall  be  pre- 
scribed by  their  by-laws.**  A  by-law 
was  passed  authorizing  assessments  and 
forfeiture  for  non-payment,  and  one 
holding  the  delinquent  personally  liable. 
Shbplst,  C.  J.,  said:  *'When  the 
language  of  a  charter  or  statute  does 
not  in  terms  authorize  the  corporation 
to  make  a  call  personally  on  a  holder 
of  stock,  or  impose  upon  him  a  per- 
sonal obligation  to  pay,  hut  authorixess 
collection  bv  sale  of  the  shares,  the 
construction  in  this  and  in  most  of  the 
other  states  has  been  that  no  personal 
obligation  to  pay  was  imposed." 

It  will  be  observed  that  In  this,  unlike 
the  Massacbhsetta  cases,  there  was  a 
value  affixed  to  the  shares  of  stock,  and 
a  consequent  limitation  of  liabilitr,  so 
that  this  is  an  uncompromising  sute- 
ment  and  enforcement  of  the  doctrine 
of  the  exclusive  remedy  by  forfeiture. 

These,  it  is  believed,  with  a  case  to 
be  hereafter  noticed,  are  the  principal 
cases  in  which  it  has  been  held  that  a 
special  promise  to  pay  for  stock  taken 
is  necessary  to  render  the  subscriber,  in 
tho  absence  at  least  of  a  statutory  enact- 
ment, liable  in  assumpsit.  The  case  of 
The  Hartford  ^  New  Haven  Railmd 
Co.  V.  Kennedy y  12  Conn.  500  (1638), 
is  a  strong  enunciation  of  the  contrary 
doctrine.  The  charter  of  the  company 
provided  for  a  sale  of  stock  in  case  of 
delinquency.  The  defendant  subscribed 
and  paid  a  portion  of  the  price  of  tbe 
stock ;    the  subscription-list  contained 


WEBSTER  r.  UPTON. 


647 


no  express  promise  to  pay.  On  a  fail- 
Tirc  to  pay  assessments,  the  company 
waived  the  forfeiture  and  sued  in  as- 
sumpsit for  the  arrears.  On  the  arma- 
ment the  Massachusetts  and  New  Hamp- 
sliire  cases  were  brought  to  the  notice 
of  the  court.  Huktixodon,  J.,  said  : 
'*  It  is  true,  a  promise  to  pay  in  precise 
terms  does  not  appear  to  have  been  made. 
The  defendant  has  not  affixed  his  sig- 
nature to  an  instrument  which  contains 
the  words  I  promise  to  pay ,  but  he  has 
done  an  equivalent  act.  He  has  con- 
tracted with  the  plaintiffs  to  become  a 
member  of  their  corporation »  and  to  be 
interested  in  their  stock  to  the  extent  of 
$100  for  each  share  assigned  him,  if 
that  amount  be  required.  *  *  *  When, 
therefore,  the  subscribers  associated  un- 
der the  act  and  became  stockholders  to 
effect  this  object,  and  which  could  be 
accomplished  only  by  the  advance  of 
money  in  payment  of  the  instalments, 
it  seems  difficult  to  give  any  other 
legal  meaning  to  their  act  than  that  it 
was  equivalent  to  an  express  promise  to 
pay  their  respective  proportions  of  the 
capital  when  lawfully  demanded.  Such 
a  construction  of  their  engagement  har- 
monizes with  the  entire  design  of  their 
association,  is  in  furtherance  of  its 
object,  does  no  injustice  to  the  stock- 
holders, and  affords  all  the  security, 
which  can  reasonably  be  required  by  the 
public  or  the  creditors  of  the  corpora- 
tion, that  the  object  will  be  consum- 
mated and  the  debts  of  the  company 
faithfully  discharged."  After  noticing 
the  Massachusetts  cases,  the  learned 
judge  spoke  of  the  absence  in  them  of 
an  expressly  given  power  to  demand 
payment  of  assessments,  and  of  the  dis- 
cretion given  to  the  companies  to  fix 
the  value  of  their  stock,  and  continued  : 
"  We  are  not  sure,  however,  that  the 
highly  respectable  judicial  tribunal  which 
decided  these  cases  was  governed  by  any 
of  the  peculiar  circumstances  to  which 
we  have  referred,  nor  will  we  confidently 


assert  that  the  cases  are  not  strongly 
analogous  to  or  are  distinguishable  from 
the  present  case.  If  the  court  are  to  be 
understood  as  establishing  and  applying 
to  all  statutes  in  no  sense  penal,  the 
position  that,  where  a  new  power  is 
given  by  a  statute  which  also  prescribes 
the  mode  of  its  execution,  those  who 
claim  the  power  can  exercise  it  in  no 
other  way,  we  feel  constrained  to  say, 
we  cannot  give  to  decisions  founded  on 
such  a  position  the  force  of  law  in  this 
state.  *  *  *  When  a  common -law  rem- 
edy is  not  taken  away  by  the  statute 
which  prescribes  a  new  one,  the  latter 
is  merely  cumulative.  A  statute  made 
in  the  affirmative,  without  any  negative 
expressed  or  implied,  does  not  take  away 
the  common  law:  Co.  Litt.  115." 

This  case  was  followed  by  Ward  v. 
GriswoldvUle  Manuf.  Co.^  16  Conn.  593 
(1844),  in  which  Waite,  J.,  said  : 
'^What  obligation  did  a  stockholder 
assume  upon  himself  when  he  subscribed 
for  a  share  of  the  stock  of  this  com- 
pany? The  answer  obviously  is  that 
he  agreed  to  pay  the  sum  of  $100  in 
such  instalments,  and  at  such  time,  as 
shall  be  required  by  the  directors." 

In  New  York,  the  earliest  case  in  which 
the  question  of  the  remedy  where  a  for- 
feiture is  permitted  by  statute  arose,  is 
Jenkins  v.  Union  Turnpike  Co,,  \  Caines 
S81,  and  1  Caines  Cas.  in  error  86, 
(1804),  wherein,  though  the  case  was 
ultimately  decided  against  the  company 
on  another  ground,  Lakbinq,  Ch.  J., 
said,  *'  This  is  an  affirmative  statute.  It 
is  a  maxim  of  the  common  law  that  a 
statute  made  in  the  affirmative  without 
any  negative  expressed  or  implied,  doth 
not  take  away  the  common  law.  There- 
fore, the  plaintiff  may  either  have  his 
remedy  by  the  common  law  or  upon  the 
statute."  L'HoMMEDiEU,  Senator,  who 
delivered  the  only  other  opinion,  how- 
ever, maintained  the  opposite,  or  as  it 
may  be  called,  the  Massachusetts  doc- 
trine. 
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In  Troy  Turnpike  and  Railroad  Co, 
V.  McChesney,  21  Wend.  296  (1839), 
Nelson,  Ch.  J.,  said  :  *<  All  the  cases 
from  1  Caines  381  to  14  Johns.  238, 
show  that  the  condition  of  forfeiture  of 
stock  and  all  prerioas  snms  paid,  for  the 
non-pajrmcnt  of  any  subsequent  instal- 
ment, is  but  a  cumulative  remedy  given 
to  the  company.  *  *  »  It  is  true  the 
forfeiture  clause  is  carried  into  the  sub- 
scription papers.  I  cannot  think  that 
this  circumstance  alters  the  case." 

In  The  Fort  Edward  and  Fort  Miller 
Plank-road  Co.  v.  PaynCy  17  Barb.  569 
(1854),  the  main  question  as  to  the  ef- 
fect of  a  stock  subscription  per  ««,  was 
considered,  Hand,  P.  J.,  saying:  ''I 
think  the  principle  to  be  deduced  from 
the  decisions  is  that  if  the  act  of  incor- 
poration or  any  public  statute  declares 
the  subscription  to  the  stock  or  the  pro- 
prietor of  the  shares  shall  pay  calls 
made  thereupon,  or  if  he  agrees  to  do 
so,  whether  in  the  articles  of  association 
or  other  legal  instrument,  he  is  person- 
ally liable,  even  although  the  corpora- 
tion has  power  to  forfeit  his  stock  for 
non-payment.  *  *  *  But  where  there 
is  a  right  of  forfeiture  given,  either  by 
the  act  of  corporation  or  by  the  terms 
of  the  subscription,  but  no  absolute  duty 
to  pay  is  imposed  by  statute,  and  there 
is  no  promise  to  pay,  neither  the  sub- 
scriber to  the  stock  nor  the  shareholder 
is  personally  liable  to  the  corporation 
for  calls.'*  He  then  raised  an  implied 
promise  from  a  prior  article  of  associa- 
tion. This  case  was  reversed,  15  N. 
Y.  583,  on  another  ground,  but  no  opin- 
ion was  given  by  the  Court  of  Appeals 
on  the  position  taken  by  tlie  court  be- 
low on  the  subject  of  the  subscription ; 
but  in  The  Buffalo  and  New  York  Rail- 
toay  Co,  V.  Dudley  14  N.  Y.  336  (1856), 
the  question  was  fairly  met  by  the  Court 
of  Appeals,  T.  A.  Johnson,  J.,  deliv- 
ering the  opinion,  saying:  *' I  am  of 
opinion,  therefore,  that  the  agreement 
which  the  defendant  subscribed  is  only 


an  agreement  to  take  the  stock  of  the 
corporation.  But  upon  this  undoubtedly 
the  law  raises  an  undertaking  to  psj 
the  amount  subscribed.*'  It  had  been 
previously  so  held  by  a  Supreme  Coart 
in  Rensaeller  and  Washington  Plank-road 
Co.  V.  Wetzel,  21  Barb.  56  (1855)  ;  see 
also  Troy  and  Boston  Railroad  Co.  t. 
Tibbets,  18  Barb.  297. 

It  is  also  held  that  while  the  remedies 
of  forfeiture  and  by  action  are  camnla- 
tive,  yet  a  resort  to  the  former  will  bsr 
the  latter,  on  the  groond  of  a  rescission 
of  the  original  contract  between  the 
company  and  the  subscriber :  Buff,  and 
iNT.  y.  Railway  Co.  v.  iMidley,  supra; 
Small  V.  Herkimer  Manufaeturiny  C).,  2 
Conn,  330,  reversing  21  Wend.  273. 

The  first  question  does  not  seem  to 
have  arisen  fairly  in  Pennsylvania.  In 
the  first  case  there  on  the  subject  of  sub- 
scription— Delaware  Canal  Co.  v.  5!M- 
SOTO,  1  Binuey  70  (1803)— there  was  i 
power  of  forfeiture  given  by  statute  snd 
a  subscription  paper  headed  as  follows : 
"  We  *  *  *  *  promise  to  pay  the  lum 
of  $200  for  every  share  of  stock  in  the 
said  company  in  such  manner  and  pro- 
portions and  at  such  times  as  shsll  be 
determined  by  the  president  and  man' 
agers,"  &c.     This  was  held  a  sufficient 
promise  to  bind  the  original  subscriber ; 
as  to  the  remedy,  it  was  held  that  thC  for- 
feiture might  be  waived  and  suit  brought 
for  instalments.    Ybatbs,  J.,  howeTcr, 
Smith,  J.,  concurring,  intimated  thtt 
an  express  promise  was  necessary  to  hold 
the  subscriber,  though  an  opinion  on 
that  point  was  not  called  for  in  the  phase 
assumed  by  the  case.    In  Merrimac  Min- 
ing   Co.   V.   Livy,   4   P.  F.  Smith  229 
(1867),    Stuono,   J.,    delivering  the 
opinion  of  the  court,  showed  a  decided 
tendency  to  follow  the  case  in  12  0}nn., 
and  his  language  would  justify  the  syl- 
labus, which  is  as  follows  :  *' By  the  act 
of  subscribing  to  the  capital  stock  of  an 
incorporated  association  each  associate 
undertakes  to  raise  his  proportion  of 
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the  capital  as  it  may  be  called  for  by  the 
directors.*'  In  Franks  Oil  Co.  v.  Mc- 
Clwry,  13  P.  F.Smith319  (1869),  how- 
ever, TuoxpBOW,  Ch.  J.,  remarks  oa 
the  foregoing  case  and  reduces  its  effect 
to  that  of  a  mere  registration  of  the  law 
of  Michigan,  as  expounded  by  the  Su- 
preme Court ;  the  case  having  arisen  un- 
der a  Michigan  charter,  although  the 
language  of  Judge  Stkono  would  seem 
to  take  a  broader  range,  and  to  be  a 
species  of  precursor  of  his  opinion  in  the 
principal  case.  We  may,  therefore,  say 
that  in  Pennsylvania  the  question  as  to 
the  personal  liability  of  an  original  sub- 
scriber without  a  special  promise,  is  un- 
settled, but  that  the  law  is,  that  forfeit- 
ure, where  given,  is  a  merely  cumulative 
remedy  and  may  be  waived. 

That  forfeiture  is  a  merely  cumula- 
tive remedy  is  also  held  in  Illinois : 
Klein  ▼.  Alton  and  Sangamon  Hail  road 
Co.,  13  111.  514  (1851)  ;  Peoria  and 
Oquawka  Railroad  Co,  v.  Elting^  17  111. 
429  (1856);  in  Mississippi:  Freeman 
V.  Wincliester,  10  Sm.  &  M.  577  (1848)  ; 
in  Michigan  :  Dexter  and  Alcison  Plank- 
road  Co.  V.  Millerd,  3  Mich.  91  (1854). 
In  Michigan  indeed  the  cases  go  even 
further,  and  after  a  sale  of  the  stock, 
which  sale  has  not  brought  enough  to 
cover  the  arrears,  allow  assumpsit  to  be 
brought  for  the  deficiency.  See  Carson 
V.  Arctic  Mining  Co.,  5  Mich.  288,  in 
which  a  distinction  is  taken  between  a 
sale  and  a  forfeiture. 

m.  The  liability  of  a  transferree  of 
stock  for  calls,  made  after  he  has  be- 
come a  proprietor  of  stock. 

Of  coarse,  in  those  states  where  an  ex- 
press promise  to  pay  has  been  held  ne- 
cessary to  hold  the  original  subscriber, 
in  the  absence  of  any  duty  imposed  by 
statute,  or  declared  thereby  to  arise  out 
of  the  mere  ownership  of  shares,  d  for- 
tiori the  transferree  cannot  be  held  in  the 
absence  of  a  promise  to  pay  on  his  part : 
Franklin  Glass  Co.  v.  Alexandar,  supra, 
is  a  fair  statement  of  this  view  of  the  law. 
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In  Connecticut,  in  The  Hartford  and 
New  Haven  Railroad  Co.  v.  Boorman, 
12  Conn.  531  (1838),  Humtinodoit,  J., 
said :  *'  The  reasons  for  our  decision, 
subjecting  the  original  subscribers  to 
personal  liability,  apply  with  equal  force 
to  those  who  become  stockholders  by 
purchase.  The  relation  of  stockholder 
and  company  exists.  A  privity  between 
them  is  established.*' 

In  New  York,  Mann  v.  Carrie,  2 
Barb.  294  (1848),  it  is  said:  *' If  he 
became  a  holder  by  a  transfer  to  him  of 
the  stock  of  an  original  subscriber,  he 
at  once  adopted  his  contract  and  became 
substituted  in  his  place,  both  as  regards 
his  rights  and  liabilities." 

In  Maryland,  Beiui  v.  Susquehanna 
Bridge  and  Banking  Co.,  5  Har.  &  J. 
128  (1823),  the  court  said:  ^<  The 
charter  authorizing  transfers  and  de- 
claring all  *  who  may  become  the  actual 
proprietors  of  shares  in  the  capital  stock, 
either  as  subscribers  for  the  same  or  as 
the  legal  representatives,  successors  or 
assignees  of  such  subscribers,'  to  be  a 
body  politic  and  corporate,  necessarily 
creates  a  privity  and  raises  an  assump- 
sit, on  the  part  of  such  as  choose  to  be- 
come stockholders  by  accepting  trans- 
fers, to  pay  all  such  calls  as  may  be 
regularly  made,  on  which  an  action  will 
properly  lie." 

This  case  follows  very  closely  Lord 
Kenton's  opinion  in  Huddersjield  Ca- 
nal Co.  V.  Buckley,  7  T.  R.  36  (1796), 
wherein  he  said  :  '<  After  the  assignment 
the  assignees  hold  the  shares  on  the 
same  conditions,  and  are  subject  to  the 
same  rules  and  orders  as  the  original 
subscribers,  and  are  to  all  intents  and 
purposes  substituted  in  the  place  of  the 
original  subscribers." 

In  Pennsylvania,  in  The  Canal  Co.  v. 
Sansom,  supra,  Yeates,  J.,  said:  *'  Tho 
shares  the  defendant  holds  as  transfer- 
ree stand  on  a  different  ground ;  as  to 
them  he  has  given  no  express  promise  to 
pay,  and  tho  act  has  made  no  other  pro- 
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▼ision  than  that  the  shares  should  be 
forfeited."  The  case  was  followed  in 
Palmer  y.  Ridge  Mining  Co.,  10  Casey 
288  (1859),  criticised  in  Merrinuic  Min- 
ing Co.  T.  Levyf  supra,  but  recognised 
as  bind  in*;  authority  in  Franks  Oil  Co, 
T.  McC'earg^  supra. 

In  The  Merrimac  Mining  Co,  t.  Bag- 
Utf,  14  Mich.  501  (1866),  the  court  said: 
*'  There  is  no  principle  of  law  which 
can  establish  any  difference  among 
stockholders  in  the  duties  which  are 
implied  from  that  relation.  The  rery 
essence  of  a  corporation  consists  in  its 
corporate  succession,  which,  in  stock 
companies,  is  kept  up  by  the  substitu- 
tion of  one  owner  for  another  in  the 
proprietorship  of  shares." 

The  statement  in  Angel  &  Ames, 
sect.  534,  quoted  in  the  opinion,  as  to 
the  shirting  of  the  burden  from  the  out- 
going subscriber  to  the  incoming  stock- 
holder, so  far  as  it  relates  to  the  relief 
of  thefurmer,  is  a  little  too  broadly  put, 
and  is  unsupported  by  some  at  least  of 
the  authorities  cited  in  the  foot-note. 
The  Aylesbury  Railway  Co,  v.  Mount^  5 
Scott  N.  R.  127,  and  The  West  Phila- 
delphia Canal  Co,  v.  Innis,  3  Whart. 
198,  were  not  actions  against  original 
subscribers ;  while  in  Cowles  v.  Cromwell^ 
2i  Barb.  413,  the  bank  had  assented  to 
the  transfer.  Brigham  r.  Mead^  1 0  Al- 
len 245,  would  seem  to  go  the  length 
of  the  text-book  statement,  but  the  re- 
port contains  no  very  full  statement  of 
facts.  On  the  other  hand,  there  is  au- 
thority to  the  effect  that  in  order  to  pro- 
tect itself,  the  corporation  has  a  right 
to  refuse  to  release  an  original  sub- 
scriber by  the  acceptance  of  a  new  stock- 
holder, until  the  stock  is  fully  paid  up. 
In  Everhart  v.  The  Philadelphia  ^  WeM 
Chester  Railroad  Co.,  4  Casey  339 
(1857),  the  company  refused  to  permit 
a  transfer,  and  brought  suit  against  the 
subscriber  for  arrears  after  the  attempted 
assignment.  In  the  Court  of  Common 
Pleas,  Haines,  P.  J.,  charged  as  fol- 
lows :  '*  A  contract  for  the  purchase  of 


shares  of  the  capital  stock  of  a  joiD^ 
stock  company,  like  other  contracts  of 
sale  and  purchase,  is  binding  no  til  per- 
formed or  released  by  the  concarriog 
assent  of  the  parties,  and  consequently 
a  buyer  of  such  stock  cannot  discbarge 
himself  of  his  liability  to  pay  for  it  by 
a  transfer  of  it  to  a  third  party,  withoot 
the  consent  of  the  company."    lie  also 
held  that  the  company  could  not  arbitra- 
rily withhold  its  assent,   but  only  for 
cause.     The  verdict  and  judgment  were 
for  the  company,  which  judgment  was 
affirmed  by  the  Supreme  Court,  though 
the  judges  differed  on  the  grounds  of 
affirmance.  Woodward,  J.,  said:  **  On 
the  next  question,  which  relates  to  the 
right  of  the  defendant  to  transfer  hit 
stock  so  as  to  escape  liability  for  the 
unpaid  instalment,   we   are  a  divided 
bench ;  but  a  majority  concur,  though 
for  different  reasons,  in  holding  him  lit- 
ble,    notwithstanding    the    transfer  he 
made.     Two  of  us  think  that  he  had  a 
perfect  legal    right  to  assign  on  any 
terms  he  pleased,  but  that  unless  it  was 
done  with  the  assent  of  the  company,  he 
remained  liable  for  the  unpaid  portion 
of  his  subscription.     One  of  oar  num- 
ber is  of  opinion  that  if  the  assignment 
had  been  bon&  fide  it  would  hare  re- 
leased him  from  further  liability,  but 
that  the  record  showing  it  was  wtalafide 
he  remains   liable."     Lewis,  Ci  J.^ 
said  :  *<  Whether  the  transfer  was  fair 
or  fraudulent,  whether  with  the  consent 
of  the  company  or  without  it,  whether 
entered  on  the  books  or  not,  whether 
the  purchaser  became  liable  for  the  in- 
stalments unpaid  or  not,  there  is  noth- 
ing in  the  law  or  in  the  nature  \>(  the 
transaction,  which  discharges  the  origi- 
nal subscriber  from  his  express  written 
engagements  to  pay  the  money." 

In  a  similar  case,  decided  in  the  fall  of 
the  same  year,  PiiUhurgh  4r  SteubentilU 
Railroad  Co.  v.  Clarke  et  a/.,  5  Cutj 
146,  in  the  court  below,  Hampton,  P. 
J.,  had  rested  upon  the  law  as  stated  in 
Angel  &  Ames,  sect.  534,  and  left  to 
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the  jorj-  the  qaestion  of  bona  fides  only. 
The  jury  found  for  the  defendants.  The 
Supreme  Court  reversed  the  decision, 
laying  down  the  broad  rule :  **  Until 
the  stock  is  fully  paid  up,  the  corpora- 
tion has  a  right  to  refuse  to  receive  new 
members  in  place  of  the  original  adven- 
turer." This  case  was  recognised  and 
followed  in  Graff  r.  Pittsburgh  ^  Stcu- 
baiviile  Railroad  Co.,'  7  Casey  489 
(1858). 

IV.  As  to  the  right  of  creditors,  or 
officers  representing  them  as  an  assignee 
in  bankruptcy  or  a  recciveri  to  compel 
the  payment  of  unpaid  subscriptions  to 
stock.     It  may  be  premised  that  it  is 
held  that  the  insolvency  of  a  company 
is  no  ground  for  restraining  the  collec- 
tion of  unpaid   subscriptions  or  calls: 
Weft   Chester  f-  Philadelphia  Railroad 
Co,  v.  Thomas,  2  Phila.  344  ;  Dill  v. 
Wabash  Valley  Railroad  Co.,  21  III.  91, 
where  the  court  said  :  <*The  insolvency 
of  the  company  can  constitute  no  ground 
for  restraining  the  collection  of  these 
judgments  [for  calls].   Indeed  it  shows 
the  more  urgent  reason  why  they  should 
be  collected.     It  is  due  to  the  creditors 
of  the  company   that  it  should  make 
available  all  its  resources  and  faithfully 
apply  the  proceeds  to  the  payment  of  its 
debts." 

In  Wood  T.  DummeTf  3  Mason  308 
(1824),  Stort,  J.,  said  :  '*  It  appears 
to  me  very  clear,  upon  general  princi- 
ples, as  well  as  the  legislative  intent, 
that  the  capital  stock  of  banks  is  to  be 
deemed  a  pledge  or  a  trust  fund  for  the 
payment  of  the  debts  contracted  by  the 
bank." 

Ward  T,  Griswoldville  Afanufacturing 
Co.^  supra,  was  a  bill  filed  by  creditors 
to  compel  the  company  to  make  a  call 
for  unpaid  subscriptions.  The  bill  was 
sustained,  the  court  holding  that  the 
discretion  of  the  directors  as  to  making 
calls  was  "  merely  neodal,  relating  to 
the  time  and  manner  of  making  the 
payments."     That  a  creditor  can  com- 


pel the  payment  of  an  unpaid  subscrip- 
tion when  the  corporation  is  insolvent, 
is  held  in  Henry  v.  Vermillion  ^  Ashland 
Railroad  Co.  and  Stockholders^  17  Ohio 
187  (1848). 

In    Mann   v.    Pentz^    3   N.   Y.  422 
(1850),  the  doctrine   of  a  trust  fund 
mentioned  by  Judge  Stort,  and  so  ably 
urged  in  the  principal  case,  was  recog- 
nised.    In  Rankins  v.  Elliott,  16  N.  Y. 
377  (1857),  the  right  of  action  for  ar- 
rears in  calls  and  subscriptions  is  said 
to  rest  with  the  receiver.     Seymour  v. 
Sturgessy  26  N.  Y.  134  (1862),  alluded 
to  in  the  opinion,  was  a  case  of  some- 
what peculiar  character.     It  was  an  ac- 
tion  brought    by   a   bond    creditor  to 
recover  from  a  stockholder  the  amount 
still  due  upon  his  shares,  the  corpora- 
tion having  failed  to  meet  its  obliga- 
tions.   In  the  original  bonds  there  was 
a  special  agreement,  **  the  obligee  and 
his  assigns  are  to  look  only  for  payment 
of  it  to  the  corporation,  and  out  of  its 
funds  and  property."     The  bonds  were 
not  met  and  a  new  series  was  issued, 
secured   by  a  trust  of  the  corporation 
funds  and  property.     The  by-laws  gave 
the  directors  power  to  make  calls  to  the 
par  value,  provided  each  call  should  be 
made  by  at  least  five  directors,  and  gave 
the  power  of  forfeiture.    The  certificates 
expressly  rendered  the  stock  '*  subject 
to  a  further  paynwnt  of  $35  per  share." 
No  call  had  been   made.     Allen,  J., 
said  :  ^*  The  most  that  could  be  implied 
from  a  subscription  to  the  capital  stock, 
or  an  acceptance  of  a  certificate  of  stock, 
would  be  a  promise  to  pay  upon  the  re- 
quest of  the  promisee  [the  company]," 
and  held,  that  there  must  be  a  call  made 
by  the  five  directors  ;  without  such  a 
call  **  the  defendant  could  not  be  made 
liable  to  pay  to  the  corporation,  »  ♦  » 
and  if  not  to  the  corporation,  then  not 
to  any  one  standing  in  the  place  of  the 
corporation,  either  by  assignment,  suc- 
cession or  act  and  operation  of  law." 
Later,  the  court  seemed  to  rest  its  deci- 
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sion  on  broader  ground  :  "  They  be- 
came stockholders  by  paying  the  amount 
fixed  by  law  or  agreed  upon  with  the 
corporation,  and  taking  certificates  of 
stock  with  a  clause  in  them  stating  the 
further  payments  to  which  the  stock 
might  be  subjected  by  order  of  the  di- 
rectors, thus  making  the  title  of  the 
purchaser  or  stockholder  a  conditional 
title  under  the  by-laws  depending  on 
the  payment  of  the  future  calls,  but 
leaving  such  payment  optional  with 
them."  The  opinion  then  goes  on  to 
compare  the  liability  to  pay  to  a  lien 
on  the  stock. 

It  will  be  seen   that  the  court  lost 
sight  of  what  seems  to  be  the  key  of 
the  subject,  viz.  :  That  subscribed  capi- 
tal is  a  trust  fund  for  the  protection  of 


the  creditors  of  the  corporation,  in 
which  view,  while  the  fact  that  no  c&ll 
had  been  made  by  the  five  directors 
might  be  a  valid  defence  in  an  action  bj 
the  company,  yet  a  creditor  would  stand 
on  a  different  footing,  and  in  regard 
to  this  case,  which  seems  in  conflict  with 
the  authority  of  cases  in  its  own  state, 
most  lawyers  would  agree  with  Judge 
Strong  that  it  does  not  *' assert  the 
doctrine  which  is  generally  accepted," 
and  at  any  rate  there  would  seem  to  be 
no  doubt  that  an  assignee  in  bankraptcj, 
who  not  only  represents  the  creditors,  but 
possesses  the  powers  of  the  corporation, 
so  far  as  necessary  to  render  available 
its  assets,  could  collect  the  amount  of 
an  unpaid  sum  due  upon  the  company's 
stock,  H.  BuDD,  Jr. 


Supreme  Court  Commission  of  Ohio* 
WILLIAM  H.  GROGAN  r.  EMMA  G.  GARRISON. 

Under  section  two  of  the  Dower  Act  (1  S.  &  C.  516),  an  estate  conveyed  ai 
jointure,  to  be  a  good  legal  or  statutory  bar  to  dower,  must  be  such  an  estate,  as 
to  certainty  and  kind,  that  the  wife,  on  the  death  of  her  husband,  may  takefou^ 
sion  of,  and  hold  in  severalty,  and  not  in  common  with  others. 

If  the  estate  so  conveyed  be  such  as  that  at  common  law  dower  could  be  assigned 
bv  metes  and  bounds,  then  in  such  case  the  jointure,  to  be  a  legal  bar  to  dower, 
should  be  an  estate  in  severalty,  so  that  the  widow  moy  enter  and  hold  in  sever- 
alty, without  being  compelled  to  resort  to  an  actioa  tD  have  her  jointure  assigned 

to  her  by  metes  and  bounds. 

An  antenuptial  contract  which  conveys  an  undivided  one-thinl  part,  or  any  other 
interest  in  common  with  others,  in  lieu  of  dower,  ia  not  a  good  statutory  bar. 

Whether  such  an  estate  will  constitute  a  good  equitable  jointure  depends  on  the 
facts  and  circumstances  of  the  case,  and  when  such  contract  is  pleaded  by  way  of 
equitable  defence  to  an  action  for  dower,  the  facts  upon  which  it  depends,  and  not 
the  pleader's  conclusions  from  the  facts,  must  be  stated. 

The  conveyance  of  an  estate  as  jointure,  of  an  undivided  one-third  of  a  lot  of 
land  for  the  life  of  the  wife,  when  such  lot  is  less  than  one-third  of  the  husband  s 
lands,  is  primd  facie  not  a  good  equitable  jointure,  in  the  absence  of  facts  showmg 
that  the  same  is  fair  and  reasonable,  or  of  such  acts  of  the  widow  as  amount  to  an 

estoppel.  V   u  il 

The  antenuptial  covenant  of  a  woman,  that  in  case  she  survive  her  hnsbana 
she  will  not  claim  dower  in  his  estate,  cannot,  in  an  action  by  her  for  dower, 
operate  to  bar  such  action,  either  by  way  of  release  or  estoppel,  where  such  ante- 
nuptial contract  docs  not  constitute  either  a  legal  or  equitable  bar. 
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Error  to  the  Superior  Court  of  Cincinnati. 

The  defendant  in  error,  Emma  G.  Garrison,  formerly  Emma 
Grogan,  filed  her  petition  for  dower,  stating  therein  that  she  was 
the  widow  of  one  William  Grogan,  who,  during  coverture,  was 
seised  of  certain  lands,  out  of  which  she  asked  an  assignment  of 
her  dower  as  provided  hy  law. 

William  H.  Grogan,  a  minor,  and  the  only  son  of  the  deceased, 
by  a  former  marriage,  and  John  Parker,  administrator  of  William 
Grogan,  were  made  defendants. 

William  H.  Grogan,  by  his  guardian,  filed  an  amended  answer, 
setting  up  as  a  bar  to  this  action,  an  antenuptial  contract,  a  copy 
of  which,  by  order  of  the  court,  was  made  part  of  the  answer.  It 
conveyed  to  Mrs.  Grogan  a  lot  "  for  her  jointure,  and  in  full  sat- 
isfaction of  her  whole  dower." 

To  this  the  petitioner  demurred,  on  the  ground  that  said 
amended  answer  did  not  state  facts  sufficient  to  constitute  a 
defence. 

Upon  the  issue  thus  made,  the  case  was  reserved  for  hearing  to 
the  general  term,  where  it  was  held  that  the  matters  set  up  as  a 
bar  were  insufficient,  and  decreed  that  the  petitioner  was  entitled 
to  dower. 

This  writ  was  brought  to  reverse  that  judgment. 

Goodman  ^  Storer^  for  plaintiffs  in  error : — 

I.  The  antenuptial  contract  is  a  good  bar  under  the  Dower  Act, 
section  2;  1  S.  &  C.  618,  519. 

II.  The  contract  under  consideration  is  a  good  bar  at  common 
law.  For  the  definition  and  requisites  for  a  good  jointure,  see 
Coke's  Littleton,  ch.  19,  36  a.  And  as  to  what  Lord  Coke  meant 
by  "  competent,"  see  Washburn  on  Real  Property  299 ;  1  Atkin- 
son on  Conveyancing  266 ;  1  Bright  on  Husband  &  Wife  434 ;  1 
Roper  on  Husband  &  Wife  462  ;  Scribner  on  Dower  381 ;  Drury 
V.  Drury^  2  Eden  39  ;  Id.  75  ;  Walker  v.  Walker,  1  Ves.  Sr.  54 ; 
Tinney  v.  Tinney,  3  Atkyn  8 ;  Caruthers  v.  Caruthers,  4  Bro. 
Ch.  500 ;  Smith  v.  Smith,  5  Ves.  Jr.  189 ;  Dyke  v.  Randall,  2 
De  Gex,  McN.  &  G.  209. 

III.  The  contract  is  a  bar  at  equity :   Garthshore  v.  Chalie,  10 

Ves.  Jr.  1 ;   Walker  v.  Walker,  1  Ves.  Sr.  54  ;  Harvey  v.  Ashley, 

8  Atkyn  8 ;  Uastcourt  v.  Hastcourt,  1  Cox  20 ;   Tew  v.  Lord 

Winterton,  8  Bro.  Ch.  498  ;  Simpson  v.  Qutteredge,  1  Mad.  609 ; 
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Andrewa^  v.  Andrews,  8  Conn.  79 ;  Mc Artec  v.  Teller,  2  Paige 
511;  Kennedy  y.  Mills,  18  Wend.  653;  Gould  Hz  rs  v.  Womaek, 
2  Ala.  82  ;  Stilley  v.  Folger,  14  Ohio  610  ;  Murphy  v.  Murphy,  12 
Ohio  St.  407 ;  Phaiips  v.  PhUUps,  14  Id.  808. 
In  conclusion,  we  claim  then  : — 

1.  That  the  judgment  of  the  Superior  Court,  as  shown  in  their 
reported  opinion,  was  based  upon  mistakes  of  fact  apparent  on  the 
record. 

2.  That  in  every  particular  the  antenuptial  contract  was  in  strict 
conformity  to  the  Act  of  1824. 

3.  That  not  in  England,  any  other  of  the  United  States,  or  in 
Ohio,  has  hitherto  any  attempt  been  made  to  set  aside  such  an 
agreement  made  strictly  in  conformity  to  the  statute  of  27  Henry 
VIII.,  and  the  similar  acts  of  the  various  states. 

4.  That  for  the  meaning  of  the  word  "jointure,"  as  used  in  the 
Act  of  1824,  we  are  remitted  to  the  common  law,  and  that  there, 
adequacy  or  amount  is  never  to  be  considered  in  construing  the 
validity  of  a  jointure. 

5.  That  at  equity  an  unbroken  chain  of  decisions  go  to  settle 
the  law  to  be,  that  antenuptial  settlements  are  contracts,  and  that 
a  woman  under  no  disability  at  the  time  is  as  much  bound  by  her 
contract,  and  estopped  to  deny  its  force,  as  a  man  could  be. 

L,  S.  Swormstedt,  for  defendant  in  error : — 

I.  The  antenuptial  agreement  and  facts  set  up  in  the  amended 
answer  are  not  sufficient  to  bar  the  defendant  in  error  of  her 
dower  in  the  estate  of  William  Grogan,  deceased,  because  it  is  not 
a  legal  jointure  within  the  letter  and  meaning  of  the  statute:  1 
S.  &  G.  518.  As  this  statute  is  similar  to  the  provisions  of  27 
Henry  VIII.,  chap.  10,  relating  to  jointures,  it  is  subject  to  the 
constructions  given  that  statute  and  similar  statutes  in  other  states, 
and  being  in  derogation  of  a  common-law  right,  should  be  con- 
strued strictly.  The  statute  itself  contemplates  that  a  case  may 
exist  in  which  a  conveyance  can  be  made,  and  intended  to  be. in 
lieu  of  dower,  and  yet  fail  to  operate  as  a  legal  bar :  Sect.  4  of 
the  Dower  Act.  For  a  definition  of  "jointure,"  see  Coke  on  Lit., 
sect.  41,  note  8  ;  4  Kent,  m.  p.  56 ;  Scribner  on  Dower  371,  sect. 
6 ;  1  Bright  on  Husband  &  Wife  435 ;  2  Scribuier  on  Dower 
884,  sect.  32.  The  antenuptial  agreement  set  up  in  bar  of  this 
action,  does  not,  as  to  its  time  of  commencement,  quantity  or  cer- 
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taintj  of  the  lands  ^bich  tho  widow  is  to  have,  meet  the  require- 
ments of  the  law  or  statute :  Thomas's  Coke  597.  In  reference  to 
the  matter  of  dowerment,  ad  oatiiim  ecclesi^y  see  Thomas's  Coke 
464 ;  1  Scribner  on  Dower  73 ;  1  Washburn  on  Real  Property 
223,  sects  4,  5,  7  ;  1  Bright  on  Husband  &  Wife  867,  sect.  23 ;  1 
S.  &  C.  616. 

II.  The  antenuptial  agreement  is  no  equitable  bar :  Stilley  v. 
Folger,  14  Ohio  647 ;  Murphy  v.  Murphy,  12  Ohio  St.  417 ;  Wo- 
mack  V.  Womacky  2  Ala.  83  ;   tarbell  v.  Tarbell,  10  Allen  278. 

III.  The  widow  is  not  barred  of  her  dower  by  the  antenuptial 
agreement,  because  the  contract  on  its  face  is  unfair  and  unrea- 
sonable, and  there  are  no  allegations  in  the  amended  answer  to 
show  the  contrary,  the  burden  of  proof  being  on  the  defendant 
below  :  Miller  v.  Miller,  16  Ohio  St.  532 ;  Phillip8  v.  Fhillipa, 
14  Id.  315 ;  14  Ohio  647 ;  Kline  v.  Kline,  67  Penna.  St.  122 ; 
64  Id.  122. 

rV.  This  brings  us  to  consider,  whether  or  not  the  fact  of  the 
defendant  in  error  having  been  of  age  and  having  signed  this  ante- 
nuptial agreement,  estops  her  from  setting  up  a  claim  to  dower. 
To  arrive  at  anything  like  a  satisfactory  conclusion  on  this  point, 
wo  must  inquire  what  the  widow's  right  of  dower  was  when  this 
antenuptial  agreement  was  entered  into — ^what  the  widow's  power 
over  it  then  was  ?  Among  the  essential  elements  of  every  con- 
tract, there  must  not  only  be  parties  competent  to  contract,  but 
subject-matter  that  has  actual  or  potential  existence  for  the  con- 
tract to  operate  upon,  and  there  must  be  mutuality.  Viewed  thus, 
how  does  this  antenuptial  agreement  stand  ?  What  was  the  right 
or  subject-matter  that  the  defendant  in  error  released  when  she 
signed  the  instrument  set  up  in  bar  to  her  present  action  ?  Judge 
SuTLlFF  well  expressed  it  in  the  case  of  Murphy  v.  Murphy,  12 
Ohio  St.  416 ;  Needles  v.  Needles,  7  Id.  432 ;  7  Mass.  155 ;  8 
Shepley  364  ;  Qibson  v.  Gibson,  15  Mass.  105  ;  Shaw  ^  Wife  v. 
Bof/d,  5  S.  &  R..309;  Sheldon  v.  Bliss,  8  New  York  81 ;  Black- 
man  v.  Blackmon,  16  Ala.  633 ;  2  Scribner  on  Dower  384,  sect. 
32,  cited  above.  Nor  can  the  instrument  operate  as  an  estoppel 
in  pais,  for,  as  a  general  principle  of  law,  it  is  universally  held  that 
an  estoppel  in  pais  will  not  operate  unless  the  act  done  or  thing 
said  was  made  in  fraud  or  bad  faith,  and  to  the  prejudice  of  the 
party  setting  it  up.  Both  of  these  elements  must  exist  together  : 
Bigelow  on  Estoppel  473  ;  2  Scribner  on  Dower  884 ;  McKemie 


656  GROGAN  V.  GARRISON. 

V.  Steele  et  ahy  18  Ohio  St.  88  ;  Morgan  et  al.  v.  Spangler,  14  Id. 
102 ;  Beardsley  v.  Fort^  14  Id.  416 ;  McAffcrty  et  ah  v.  Com- 
vera  Leasee,  7  Id.  105 ;  Leasee  of  Buckingham  v.  Hanna,  2  Id. 
551 ;  Vance  v.  Vance,  8  Shepley  (Maine)  364.  Applying  these 
principles  of  law  to  the  present  case,  there  is  no  foundation  upon 
which  an  estoppel  in  pais  can  rest,  for  the  very  elements  necessary 
are  wanting  in  this  case.  Can  fraud  or  bad  faith  be  imputed  to 
the  defendant  in  error,  because  she  permitted  herself  to  be  a  party 
to  the  antenuptial  agreement  and  signed  the  same  ?  What  legal 
right  or  interest  of  William  H.  Grogan,  who  sets  up  this  defence, 
in  his  father's  estate,  has  been  interfered  with  or  prejudiced,  which 
existed  at  the  period  when  this  antenuptial  agreement  was  made  ? 
The  making  of  this  antenuptial  agreement  was,  and  the  attempt  to 
enforce  it  is,  an  endeavor  to  take  from  the  widow  a  right  given  to 
her  by  law,  and  which,  from  time  immemorial,  has  been  jealously 
guarded  and  protected  by  the  courts,  for  the  purpose  only  of  en- 
larging the  interest  of  the  heir.  Is  this  what  the  law  means  by 
the  rights  of  others  being  prejudiced  ?  Certainly  not ;  especially 
when,  as  in  4  Ohio  496,  the  court  say  :  "  Estoppels  are  not  favored 
by  courts  of  law,  and  less  by  courts  of  chancery." 

The  opinion  of  the  court  was  delivered  by 
'Johnson,  J. — By  the  record,  it  appears  that  the  case  came  on 
for  hearing  at  the  general  term,  on  the  petition,  amended  answer, 
and   demurrer   thereto,    upon   the   questions    presented    by  the 
pleadings. 

The  court,  without  directly  passing  on  the  demurrer,  virtually 
does  so  by  special  findings  of  the  truth  of  the  facts  stated  in  the 
petition  ;  also  that  the  defendant  is  in  possession  of  the  premises 
described  in  the  petition,  claiming  the  estate  of  the  plaintiff  therein, 
and  that  the  plaintiff  had  notified  him  of  her  claim,  and  requested 
that  her  dower  be  assigned,  which  he  refused  to  do.  It  is  then 
adjudged  that  she  be  endowed  of  one  equal  third  part  of  the  lands 
in  the  petition  described.  The  court  then  proceeds  to  find  that  as, 
by  certain  proceedings  in  the  Probate  Court  of  said  county,  the 
plaintiff's  dower  interest  in  said  premises  "  has  been  set  off  in 
dollars  and  cents,  all  proceedings  therefore  to  set  off  the  same  by 
metes  and  bounds,  by  virtue  of  any  order  of  this  court,  is  waived 
by  the  parties  thereto.'*  Upon  this  finding,  it  is  ordered  "that 
the  plaintifi'  receive  her  dower  in  money,  as  set  off  to  her  in  said 
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Probate  Court,  and  that  defendant  pay  the  costs/*  &c.  No  men- 
tion is  made  of  the  demurrer ;  but  the  findings  and  judgment  that 
she  was  entitled  to  dower  was,  in  effect,  sustaining  it.  It  is  a 
little  diflScult  to  understand  these  two  orders — the  one  that  she 
is  entitled  to  dower  in  one  equal  third  part  of  the  premises,  and 
the  other  that  the  land  had  been  sold  in  another  court,  and  dower 
in  money  already  assigned ;  in  which  last  proceeding  she  had 
waived  her  right  to  the  relief  sought  in  this  action.  Assuming, 
however,  that  the  record  is  defective  upon  this  point,  we  proceed 
to  an  examination  of  the  errors  complained  of. 
The  errors  assigned  are: — 

1.  The  court  erred  in  holding  that  the  amended  answer  did  not 
constitute  a  statutory  jointure  in  bar. 

2.  In  holding  said  answer  did  not  amount  to  an  equitable  bar. 
8.  In  holding  that  the  petitioner  was  not  estopped  by  reason  of 

the  facts  stated  in  said  answer. 

4.  In  holding  that  the  burden  of  proof  was  on  the  defendant  to 
show  that  said  antenuptial  contract  was  reasonable. 

As  to  this  last  assignment,  it  is  sufficient  to  say  that  there  is 
nothing  of  record  to  show  that  the  court  did  so  hold.  The  demurrer 
having  been  virtually  sustained,  though  not  formally,  there  re- 
mained no  defence  to  the  action.  The  defendant  being  a  minor, 
it  became  the  duty  of  the  court  to  be  satisfied  of  the  truth  of  the 
petition,  before  rendering  a  judgment.  The  record  shows  the  facts 
specially  found,  but  no  such  holding  as  is  complained  of  appears. 

The  remaining  errors  assigned  make  it  necessary  to  give  a  full 
synopsis  of  the  defence.  The  amended  answer,  with  the  antenup- 
tial contract  which  it  sets  up,  states  that  previous  to  February  23d 
1867,  there  was  a  treaty  between  the  plaintiff  and  said  William 
Grogan,  concerning  marriage  between  them  ;  that  she  was  of  full 
age,  and  under  no  restraint ;  that  he  was  many  years  her  senior, 
and  of  feeble  health,  and  was  the  owner  of  the  premises  described 
m  the  petition,  and  a  small  amount  of  personalty  ;  that  he  had  one 
child,  the  defendant,  by  a  former  wife;  and  that  the  terms  of  an 
adjustment  of  the  rights  of  the  plaintiff,  in  the  event  of  their 
marriage  and  her  survivorship,  were  freely  discussed  and  agreed  on. 

He  agreed  to  enter  into  said  marriage  only  on  the  condition 
that  she  would  bind  herself  to  accept,  in  the  event  of  his  death — 
an  event  then  anticipated  as  not,  likely,  very  remote — a  certain 
Vol.  XXIV.— 83 
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interest  in  his  estate,  in  full  satisfaction  of  her  claims  as  his 
widow ;  and  on  the  23d  of  February  1867,  she  freely  and  volon. 
tarily  entered  into  a  written  agreement  to  that  effect,  which  was 
duly  executed  and  ^acknowledged  by  both  parties,  whereby  it  was 
stipulated  that  said  Grogan,  in  consideration  of  said  marriage 
about  to.  take  place  with  plaintiff,  whose  name  was  then  Emma 
Mitchell,  did  thereby  grant,  bargain,  sell  and  convey  to  her, 
during  her  natural  life,  real  estate  in  Cincinnati,  described  as 
follows : — 

^'  All  that  lot  of  land,  situate  in  said  city,  and  being  the  one 
undivided  one-third  part  of  the  southwest  part  of  lot  No.  ten  [10], 
in  Swing's. subdivision,  fronting  ten  [10]. feet  on  Fifth  street,  and 
running  ack  on  Kilgour  street,  on  lines  parallel  with  said  street 
last  named,  one  hundred  and  sixteen  feet,  nine  inches  [116f  feet], 
said  lot  hereby  conveyed  being  part  of  ground  purchased  by  said 
city  for  the  purpose  of  extending  Kilgour  street."  It  is  averred 
that  this  land  so  conveyed  was  in  full  satisfaction  of  her  dower. 
The  parties  were  married  February  24th  1867,  and  he  died  in  Au- 
gust thereafter. 

The  answer  concludes :  "  Wherefore,  he  denies  that  said  peti- 
tioner is  entitled  to  dower,  as  claimed  in  the  petition,  and  a&serts 
that  adequate  provision  was  made  for  her  by  the  aforesaid  jointure, 
and  prays  that  her  claim  may  be  restricted  to  the  premises  set 
forth  in  the  contract.** 

The  prayer  that  her  claim,  which  was  to  have  dower  in  this  ten 
feet  as  well  as  in  the  twenty-five  feet  in  lot  No.  9  adjoining,  be 
restricted  to  the  premises  just  described — that  is,  to  the  ten  feet — 
would  seem  to  imply  that  the  pleader  understood  this  contract  as 
embracing  a  life-estate  in  the  undivided  one-third  of  ten  feet  front 
by  one  hundred  and  sixteen  feet  deep,  though,  in  argument,  it  is 
insisted  that  this  description  embraced  all  of  the  ten  feet  front,  and 
not  an  undivided  one-third.  We  do  not  so  understand  it.  The 
will  of  deceased  is  printed  as  part  of  the  record.  There  is  no  state- 
ment of  facts  showing  the  extent  and  value  of  William  6rogan*s 
property  at  the  date  of  the  marriage,  nor  the  value  of  the  part 
conveyed,  nor  of  that  remaining,  to  enable  the  court  to  say  whether 
it  was  adequate  or  not.  There  is  no  averment  that  the  deed  was  ever 
delivered  to  her,  or  that  she,  either  during  or  aftep  coverture,  ever 
had  possession ;  on  the  contrary,  the  court  finds,  as  one  of  the 
reasons  doubtless  for  sustaining  the  demurrer,  that  the  premises 
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are  in  the  possession  of  the  defendant ;  and  still  more,  that,  by 
proceedings  in  the  Probate  Court,  instituted,  as  they  must  have 
been,  by  the  defendants,  or  one  of  them,  the  property  had  been 
sold  and  converted  into  money.  We  mention  this  as  accounting  for 
the  absence  of  such  important  averments  in  this  defence.  Grogan 
died  in  August  1867,  and  this  petition  was  filed  in  1870,  and  the 
presumption  is  that,  during  the  interval,  this  real  estate,  now  set 
up  as  a  jointure,  was  held  and  controlled  by  the  heir,  and,  for 
aught  that  appears,  she  declined  to  accept  the  provision  tnus  made. 
Was  she  bound  to  accept  it?  The  petitioner  declined  to  take 
under  the  will.  The  will  refers  to  this  antenuptial  contract,  and 
declares  that  ^'  she  shall  not  have  any  dower  in  my  real  estate 
described  in  the  contract;  *  *  *  that  is  to  say,  that  said  Emma 
Grogan  shall  have  no  dower  in  the  real  estate  mentioned  and 
described  in  said  contract." 

Let  us  inquire : 

1.  Was  this  antenuptial  contract  a  legal  bar  to  an  action  for 
dower  ?  If  it  was,  then  this  action  was  improperly  brought.  The 
Statute  of  Ohio,  on  this  subject,  reads : 

^^  Sect.  2.  If  any  estate  shall  be  conveyed  to  a  woman  as  joint- 
ure, in  lieu  of  her  dower,  to  take  effect  immediately  after  the  death 
of  her  husband,  and  to  continue  during  her  life,  such  conveyance 
shall  bar  her  right  of  dower. 

"  Sect.  4.  That  when  any  conveyance,  intended  to  be  in  lieu 
of  dower,  shall,  through  any  defect,  fail  to  be  a  legal  bar  thereto, 
and  the  widow,  availing  herself  of  such  defects,  shall  demand  her 
dower,  the  estate  and  interest  conveyed  to  such  widow  with  inten- 
tion to  bar  her  dower,  shall  thereupon  cease  and  determine." 

What,  then,  is  a  jointure,  under  this  statute  ?  It  is  a  word  hav- 
ing a  fixed  legal  signification,  long  prior  to  the  enactment  of  our 
dower  act.  The  section  quoted  is,  in  fact,  but  the  adoption  of  a  sim- 
ilar provision,  found  in  stat.  27  Henry  VIII,  c.  1056,  which  enacted 
that  where  lands  are  settled  to  the  use  of  the  wife,  "  that  then,  in 
every  such  case,  every  woman  having  such  jointure  *  *  *  shall 
not  have  title  to  any  dower  in  the  residue."  This  Act  of  Parlia- 
ment was  enacted  to  prevent  a  woman  from  having  both  dower  and 
jointure.  Before  its  passage,  accepting  a  jointure  was  not  a  bar 
to  her  action  for  dower. 

Under  this  statute,  the  word  jointure  had  as  definite  and  well- 
defined  legal  meaning  as  any  other  legal  term.     It  was  an  estate 
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made  to  the  wife  in  satisfaction  of  dower.  Sir  Edward  Cokb  says, 
"  that  to  the  making  of  a  perfect  jointure,  within  that  statute,  six 
things  are  to  he  observed  : 

"  1.  It  is  to  take  effect  for  her  life,  in  possession  or  profit,  pre- 
sently after  the  death  of  her  husband. 

"  2.  It  must  be  for  her  own  life,  or  for  a  greater  estate. 

"  8.  It  must  be  made  to  herself,  and  to  no  other  for  her. 

"  4.  It  must  be  made  in  satisfaction  of  her  whole  dower,  and  not 
of  part  of  her  dower. 

"  5.  It  must  be  expressed  or  averred  to  be  in  satisfaction  of  her 
dower. 

"  6.  It  may  be  made  cither  before  or  after  marriage." 

He  adds  :  ^'  So  as  to  comprehend  all  in  a  few  words  :  a  jointure 
*  *  *  is  a  competent  livelihood  of  freehold  for  the  wife,  of  lands 
or  tenements,  to  take  effect  presently  in  possession  or  profit  after 
decease  of  the  husband ;  now,  as  dower  ad  ostium  ecclence,  or  ex 
assensu  patris,  is  better  for  the  wife,  because,  in  respect  to  cer- 
tainty, she  may  enter,  than  dower  at  common  law  where  she  is 
driven  to  her  action,  and  therefore  Britton  calleth  dower  ad  ostium 
ecclesice  and  ex  assensu  patris,  establishment  of  dower  by  the  hus- 
band, and  assignment  of  dower  after  his  decease  (for  nothing  that 
is  uncertain  is  established)  ;  so  jointure  (that  hath  the  force  of  a 
bar  or  dower  by  said  Act  of  27  Henry  VIII.),  is,  as  hath  been 
said,  more  secure  and  safe  for  the  wife  than  dower  ad  ostium 
ecclesice  or  ex  assensu  patns^  for  besides  it  is  as  certain  as  these 
others  she  may  enter  into  it,  after  the  death  of  her  husband,  and 
not  be  driven  to  her  action:*'  Coke  on  Lit.,  sect.  41,  note  8. 

A  jointure  with  all  these  qualities  is  binding  on  the  widow,  and 
a  complete  bar  to  her  claim  :  1  Cruise  Digest,  title  9,  chap.  1,  sect. 
19.  But  it  had  to  be  as  certain  as  dower  ad  ostium  ecclesice  or  ei 
assensu  patris,  and  to  be  better  than  these ;  and,  as  Coke  says, 
more  secure  and  safe  for  the  wife  than  either  of  these,  or  than 
dower  at  common  law.  It  had  to  be  established,  so  the  wife  could 
enter,  after  the  death  of  her  husband,  and  not  be  driven  to  her 
action.  It  is  said  jointure  is  to  be  as  certain  as  dower  ad  ostium 
ecclesice  or  ex  assensu  patris.  How  certain  were  they  ?  Coke 
says:  "  Dowment  ad  ostium  ecclesice  is  where  a  man  of  full  age, 
seised  in  fee-simple,  who  shall  be  married  to  a  woman,  and  when 
he  Cometh  to  the  church-door  to  be  married,  then  after  JBiflianceand 
troth  plighted  between  them,  he  endoweth  the  woman  of  his  whole 
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land  or  the  half  or  other  lesser  part  thereof,  and  then  openly  doth 
declare  the  quantity  and  the  certainty  of  the  land  which  she  shall 
have  for  her  dower.  Here  be  two  things  that  the  law  doth  delight 
in,  viz. :  To  have  this  and  the  like  openly  done ;  second,  to  have 
certainty,  which  is  the  mother  of  quiet  and  repose,  and  this  word 
(moiety),  above  said  to  be  intended  of  the  half  in  certainty,  and 
not  of  the  moiety  in  common,  which  clearly  appeareth  in  that  here 
Littleton  saith  the  quantity  and  certainty  of  the  land  :*'  Coke  on 
Lit.,  title  Dower,  sect.  89. 

So  dower  ex  assensu  patris  must  have  the  same  quality  of  cer- 
tainty. It  must  be  "of  parcels  of  his  father's  lands  or  tenements 
with  the  assent  of  his  father,  who  after  assigns  the  quantity  and 
parcels.  In  this  case,  after  death  of  the  son,  the  wife  shall  enter 
into  the  same  parcel,  without  the  assignment  of  any :  Coke  Lit., 
title  Dower,  sect  40.  Jointure  was  as  certain  as  dower  ad  ostium 
eccleaicB  or  ex  assensu  patris.  It  was  more  secure  and  safe  than 
either  of  these.  It  was,  like  them,  an  establishment  of  dower 
by  the  husband,  and  better  than  cither  of  these,  she  might  enter 
into  it,  after  the  death  of  her  husband,  and  not  be  driven  to  her 
action.  This  was  doubtless  for  the  reason  that  it  was  evidenced 
by  a  conv^ance  in  writing.  In  Vernon  a  Case,  4  Coke  1,  the 
leading  one  on  tho  subject,  it  is  said,  "that  dower  ad  ostium 
ecclesice  and  ex  aseensu  patris  concluded  the  wife  of  her  dower,  if 
she  entered  into  the  land  so  assigned  to  her,  after  the  death  of  her 
husband,  for  these  being  in  such  form  as  the  law  requires  to  be 
dowers  in  law,  an  assignment  of  dower,  when  the  husband  was 
sole  seised,  cannot  be  made  of  the  third  or  fourth  part  in  common, 
but  ought  to  be  in  severalty."     1  Thomas's  Coke  597. 

At  common  law  it  was  imperative  as  a  requisite  of  dower  that 
the  husband  should  be  sole  seised.  Upon  estates  held  in  joint 
tenancy  no  dower  would  attach :  Lit.,  sect.  45 ;  1  Scribncr  on 
Dower  257.  So  stringent  was  this  rule,  that  where  one  joint  ten- 
ant aliened  his  share,  destroying  the  possibility  of  survivorship 
and  severing  the  tenancy,  the  widow  of  the  alienor  could  not  elaim 
dower  :  4  Kent  87 ;  Coke  Lit.,  sect  31  b.  The  reason  for  this  rule 
is  obvious,  and  applies  with  equal  force  to  a  jointure.  The  sole 
seisin  of  the  husband  was  indispensable,  because  only  in  such  case 
could  dower  be  assigned  by  metes  and  bounds,  and  as  jointure  was 
in  lieu  of  dower,  the  same  qualities  as  to  the  estate  granted  neces- 
sarily existed.     It  must  be  so  assigned  as  to  be  held  in  severalty 
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-without  an  action  at  law.     By  the  terms  of  our  statute  jointure 
must  be  an  estate,  conveyed  as  jointure.     If  from  any  defect  it 
fail  to  be  a  legal  bar  to  dower,  and  the  widow  elects  to  take  advan- 
tage of  this  defect,  and  demands  her  dower,  the  estate  conveyed 
as  jointure  shall  cease  and  determine.     In  what  sense,  then,  is  this 
word  jointure  used  ?     It  was  a  term  which,  for  more  than  two  hun- 
dred years,  had  had  a  fixed  legal  signification.     Long  prior  to  the 
adoption  of  the  Act  of  27  Henry  VIII.  jointures  were  in  common 
use,  and  their  meaning  well  understood.    That  statute,  from  which 
ours  is  almost  literally  borrowed,  has  been  carefully  considered  in 
many  reported  cases  by  the  most  profound  jurists  of  England.    The 
repeated  discussions,  and  the  long  line  of  decisions,  growing  oat 
of  this  act,  and  similar  ones  in  most  of  the  states  of  the  union, 
were  doubtless  familiar  to  our  ancestors,  who  incorporated  a  like 
provision  in  the  statutes  of  Ohio.     They  were  men  well  versed  in 
the  common  law,  and  especially  that  part  relating  to  real  estate. 
It  is  well  established  as  a  rule  of  interpretation,  that  where  par- 
ticular words  or  phrases  have   in   law  an  acquired,  fixed  legal 
signification,  and  are  thus  incorporated  into  a  statute,  the  legal 
presumption  is  that  the  legislature  meant  to  use  them  in  this  legal 
sense :   Tumey  v.  Yeoman^  14  Ohio  207.    Where  a  statute  speaks 
of  a  deed,  it  must  be  taken  in  its  technical  sense,  as  understood  at 
common  law — that  is,  a  writing  sealed  and  delivered  by  the  par- 
ties: Moore  9  Lessee  v.  Vancey  1  Ohio  10.     So,  also,  where  the 
word  mortgage  is  used,  it  will  be  assumed  that  it  is  used  in  its 
ordinary  legal  signification,  as  well  understood  at  common  law, 
and  that  the  legal  liabilities  incident  to  it  were  understood  to  fol- 
low.    Per  Scott,  J.,  Medical  College  v.  Zetgler,  17  Ohio  St.  52. 
Guided  by  this  rule  of  interpretation,  and  by  the  light  of  the 
authorities  and  decisions  referred  to,  we  arc  led  to  conclude  that 
the  estate  to  be  conveyed  as  jointure  must  possess  those  prime 
requisites  enumerated  by  Littleton   and  Coke,  which  we  have 
quoted — that  there  must  be  such  an  estate  as  the  widow  can  enjoj 
in  severalty.     It  must  declare  the  ''  quantity  and  certainty  "  of  the 
lands  she  shall  have — the  '^  two  things  that  the  law  doth  delight 
in" — first,  to  have  it  done  under  our  statute,  by  a  solemn  deed  of 
conveyance;  and,  second,  to  have  "in   certainty,  which  is  the 
mother  of  quiet  and  repose."     And  Lord  Coke  adds,  speaking  of 
certainty  in  dower  at  the  church  door,  and  commenting  on  Little- 
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ton's  text :  **  This  word  moiety  means  a  half  in  certainty,  not  of 
nioiety  in  common." 

In  Winch's  Cases,  p.  88  (London,  1657),  it  is  said,  to  be  a  good 
jointure,  a  wife  must  have  a  sole  estate,  after  the  death  of  her  hus- 
band. In  the  case  at  bar,  the  conveyance  is  fatally  defective  in 
this  prime  quality  of  certainty.  It  conveys  an  undivided  one-third 
for  life.  The  widow  can  not  enter  and  enjoy  in  severalty ;  sho 
would  be  driven  to  her  action  at  law  to  have  it  assi<;ned  and  set 
apart  to  her.  One  of  the  prime  reasons  for  making  a  jointure  was 
to  give  the  wife  the  right,  without  her  action,  to  enter  and  be  sole  . 
possessor.  Again,  to  constitute  a  good  conveyance  of  an  estate, 
the  deed  must  not  only  be  duly  executed,  but  it  must  be  delivered. 
We  therefore  hold  that  this  antenuptial  contract,  for  the  reasons 
stated,  is  not  a  good  statutory  bar. 

II.  The  next  inquiry  is,  was  it  good  as  an  equitable  jointure  ? 
What  constitutes  an  equitable  bar  is  a  question  fruitful  in  decisions. 
Much  learning  and  many  conflicting  decisions  can  be  found  in  the 
books.  The  substance  of  all  the  decided  cases  is  that  any  provision 
made  before  marriage,  whether  of  lands  and  tenements,  goods  and 
chattels,  or  whatever  description  of  property,  that  constitutes  a 
valuable  consideration,  if  fair,  reasonable,  and  just,  as  between  the 
parties,  in  view  of  all  the  circumstances  of  the  case,  at  the  time  the 
contract  was  made,  will,  in  equity,  be  supported  as  a  good  equita- 
ble jointure :  MUlers  ExW  v.  Miller,  16  Ohio  St.  632 ;  2  Scrib. 
on  Dower  385-401.  Each  case  must  be  determined  on  its  own 
particular  facts  and  equities.  Looking  at  all  the  facts  disclosed 
by  this  answer,  and  the  absence  of  averments,  we  have  arrived  at 
the  conclusion  that  this  contract  is  not,  in  equity,  a  bar.  It  con- 
veys less  than  one-tenth  of  the  real  estate;  no  value  is  stated;  it 
was  only  for  life,  in  less  than  one-third  of  the  whole ;  nothing  was 
ever  done  to  put  her  in  possession  ;  no  acceptance  by  her,  or  part 
performance  ;  and  no  facts  stated  to  show  that  it  was  fair,  reason- 
able, or  just  to  her.  It  has  been  an  axiom,  accepted  for  ages,  that 
dower  was  to  be  favored  ;  that  no  widow  should  be  barred  of  that 
ancient  and  cherished  right,  unless — 

1.  There  was  settled  upon  her,  in  strict  conformity  to  law,  an 
estate,  as  jointure,  possessing  all  those  requisites  already  pointed 
out;  or, 

2.  There  were  such  adequate  provisions  made,  in  lieu  of  dower, 
as,  under  all  circumstances,  was  fair,  reasonable,  and  just. 
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III.  As  to  estoppel.  Neither  do  we  think  the  petitioner 
estopped.  She  has  done  no  act  during  or  since  coverture,  that 
amounts  to  an  estoppel.  Her  antenuptial  covenant  to  accept  this 
conveyance  in  lieu  of  dower  cannot  have  the  effect  to  release  her 
dower.  In  the  case  of  Hastings  v.  Dickinson^  7  Mass.  155,  the 
court  says :  '•  This  leads  us  to  the  second  ground,  viz.,  that  the 
defendant's  covenant  ought  to  have  the  effect  of  a  release  of  dower. 
But  this  effect  cannot  be  admitted  on  any  correct  legal  principle. 
It  is  true  that  a  covenant  never  to  prosecute  an  existing  demand 
.  shall  operate  as  a  release  to  avoid  circuity  of  action.  But  a  re- 
lease of  a  future  demand  not  then  in  existence  is  void.  Now  in 
this  case,  the  settlement  being  executed  before  marriage,  the  demand 
of  dower  had  no  existence,  the  same  being  inchoate.''  In  the 
case  of  Vance  v.  Vance,  8  Shepley  (Maine)  364,  the  court  say: 
"  There  can  bo  no  estoppel  by  executory  covenants  not  to  claim  a 
right  which  is  first  to  accrue  afterward.  The  covenants  of  the 
wife  with  the  husband  before  marriage,  that  she  will  not  claim 
dower  in  his  estate  can  not  operate  by  way  of  release,  estoppel,  or 
rebutter  to  bar  her  of  her  dower." 

The  judgment  of  the  Superior  Court  is  therefore  aflirmed. 

Scott,  Chief  Judge,  Day,  Whitman  and  Wright,  JJ.,  con- 
curred. 
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The  rule  that  counties,  being  political  sub-divisions  of  the  state,  are  not  liable 
for  the  laches  or  misconduct  of  their  servants,  has  no  application  to  a  neglect  of 
those  obligations  incurred  by  counties  when  special  duties  are  assumed  or  imposed 
on  them. 

Til  us,  where  the  county  of  St.  Louis  made  a  contract  for  laying  water-pipe  to 
the  county  insane  asylum,  the  work  being  done  under  the  supervision  of  the  cuantr 
engineer,  and  while  a  trench  was  l)eing  dug  in  the  grounds  of  the  asylum,  it  cared 
in  and  killed  one  of  the  workmen,  it  was  held  that  the  duty  in  which  the  county 
was  engaged,  was  not  one  imposed  by  general  law  upon  all  counties,  but  a  felf- 
imposed  one ;  that  quotid  hoc  the  county  was  a  private  corporation,  enpnged  in  a 
private  enterprise  (more  especially  as  the  w'ork  was  being  done  on  its  own  pro- 
perty), and  governed  by  the  same  rules  as  to  its  liability.  In  such  ca^e  it  is  imma- 
terial, whether  the  performance  of  the  work  is  voluntarily  assumed  in  the  first 
instance,  or  is  a  special  duty  imposed  by  the  legislature,  and  assented  to  by  the 
countv. 

And  municipal  and  quasi  corporations  are,  under  the  above  circumstances,  subject 
to  the  same  doctrine  of  liability. 
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,  Error  to  St.  Louis  Circuit  Court. 

The  petition  alleged  that  in  September  1872,  the  county  of  St. 
Louis  entered  into  a  written  contract  with  Henry  Luken,  whereby 
the  latter  agreed  to  lay  a  water  pipe  from  the  main  pipe,  at  the 
intersection  of  Lafayette  and  Grand  avenues,  along  certain  streets 
to  the  grounds  of  the  County  Insane  Asylum,  thence  through  those 
grounds  to  a  connection  with  the  cistern  of  the  asylum,  in  order  to 
supply  the  same  with  water  ;  that  the  work  was  to  be  done  to  the 
satisfaction  of  the  county  engineer ;  was  to  be  superintended  by 
him,  and  that  such  precautions  should  be  taken  in  the  progress  of 
the  work,  and  in  shoring  such  trenches  as  might  be  dug,  in  order 
to  prevent  accidents  to  life  and  limb,  as  the  engineer  should  direct; 
that  the  width  of  the  trench  for  the  reception  of  the  pipe  was  to  be 
two  and  a  half  feet,  and  to  vary  in  depth  with  the  grade  of  the 
street ;  that  the  sides  of  the  trench  were  to  be  shored  with  plank 
and  timber;  that  the  county  reserved  to  itself  the  superintending 
control  over  the  work,  and  the  right  to  discharge  any  workman  the 
contractor  might  employ ;  that  in  December  1872,  the  contractor 
had,  in  pursuance  of  the  work,  and  under  the  direction  of  the 
engineer,  dug  on  the  grounds  of  the  County  Insane  Asylum,  then 
owned  by  the  county,  a  trench  thirty  feet  in  depth,  and  not  ex- 
ceeding two  and  a  half  feet  at  the  bottom ;  that  by  reason  of  this 
and  of  not  being  properly  shored,  the  trench  was  dangerous,  and 
known  to  be  so  by  both  the  engineer  and  the  contractor;  that  the 
minor  son  of  plaintiff,  Patrick  Hannon,  was  in  the  employ  of  the 
contractor,  engaged  in  laying  the  pipe  along  the  bottom  of  the 
ditch,  and,  while  the  engineer  was  present,  superintending  and 
directing  the  work,  the  sides  of  the  trench,  without  any  fault  or 
negligence  on  the  part  of  Patrick  Hannon,  in  consequence  of  the 
wrongful  act,  neglect  and  default  of  the  engineer  and  of  the  con- 
tractor, in  failing  to  properly  shore  the  sides  thereof,  caved  in  and 
suffocated  the  son  of  plaintiff,  &c. 

A  demurrer  to  this  petition,  on  the  ground  that  the  *'  county  is 
a  political  sub-division  of  the  state  of  Missouri,  and  not  a  body  cor- 
porate, either  private  or  municipal,  liable  for  the  laches  or  miscon- 
duct of  its  servants  or  employees,"  was  sustained  by  the  Circuit 
Court. 

BakeweU  <f  Farishj  for  plaintiffs  in  error. — The  case  at  bar  is 
one  in  which  the  county  was  acting  in  a  private  capacity  and  was 
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liable  to  the  extent  to  which  a  private  corporation  would  be:  Lloyd 
V.  Mat/or  of  New  York,  5  Seld.  (N.  Y.)  369  ;  Eastman  v.  Mere- 
dith, 36  N.  H.  292 ;  Bayley  v.  Mayor  of  New  York,  3  Hill  639; 
Mears  v.  Com.  of  Wilmirigtan,  9  Ired.  73 ;  Inhabitants  Fourth 
School  District  of  Rumford  v.  Wood,  13  Mass.  198;  Thayer  \, 
Boston,  19  Pick.  511;  Akron  v.  M.  County,  18  Ohio  229; 
Rhodes  v.  Cleveland,  10  Id.  159  ;  Cunliffe  v.  Mayor  of  Albany, 
2  Barb.  190 ;  Larkin  v.  County  of  Saginaw,  11  Mich.  91 ;  Kent*s 
Com.,  vol.  2,  p.  375 ;  United  States  Bank  v.  Planters'  Bank,  9 
Wheat.  907  ;  Conrad  y.  Village  of  Ithaca,  16  N.  Y.  172;  Biekok 
V.  Plattsburg,  16  Id.  161.  In  this  case  it  is  to  be  borne  in  mind 
that  the  party  injured  was  working  under  the  immediate  direction 
and  superintendence  of  a  county  officer:  Dillon  Mun.  Corp., 
§  792,  and  cases  cited. 

Tliomas  C.  Reynolds,  County  Attorney,  for  defendants  in  error, 
relied  on  Rear  don  v.  St.  Louis  County,  86  Mo.  555  ;  and  referred 
to  Dillon  Mun.  Corp.,  2d  ed.  1873,  p.  872. 

The  opinion  of  the  court  was  delivered  by 

Sherwood,  J. — The  case,  as  made  by  the  pleadings,  concedes 
the  validity  of  the  contract  mentioned  in  the  petition,  and  conse- 
quently that  point  is  not  open  to  discussion. 

In  the  view  we  have  taken  of  this  case,  it  would  be  foreign,  alike 
to  our  purposes  and  the  facts  admitted  by  the  demurrer,  to  ques- 
tion the  correctness  of  the  proposition  so  generally  concurred  in 
elsewhere,  asserted  in  Reardon  v.  St.  Louis  County,  36  Mo.  555, 
''  that  quasi  corporations,  created  by  the  legislature  for  the  pur- 
poses of  public  policy,  are  not  responsible  for  the  neglect  of  duties 
enjoined  on  them,  unless  the  action  is  given  by  the  statute." 
But  as  Mr.  Justice  Metcalf,  in  Bigelow  v.  Randolph,  14  Gray 
541,  when  speaking  of  the  rule  established  in  Mower  v.  Leief^i- 
ter,  9  Mass.  247.  that  a  private  action  cannot  be  maintained 
against  a  quasi  corporation  for  neglect  of  corporate  duty,  unless 
the  action  be  given  by  the  statute,  very  appropriately  remarks : 
"  This  rule  of  law,  however,  is  of  limited  application.  It  is  applied 
in  the  cases  of  towns  only,  to  the  neglect  or  omission  of  a  town  to 
perform  those  duties  which  are  imposed  on  all  towns  without  their 
corporate  assent,  and  not  to  the  neglect  of  those  obligations  which 
a  town  incurs  when  a  special  duty  is  imposed  on  it  with  its  consent, 
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express  or  implied,  or  a  special  authority  is  conferred  on  it  at  its 
request.  In  the  latter  case  a  town  is  subject  to  the  same  liabili- 
ties for  the  neglect  of  those  special  duties  to  which  private  corpo- 
rations would  be  if  the  same  duties  were  imposed,  or  the  same 
authority  conferred  on  them,  including  their  liability  for  the 
wrongful  neglect,  as  well  as  the  wrongful  acts,  of  their  officers  and 
agents.*' 

Towns  in  New  England,  as  mentioned  in  the  above  extract, 
occupy  the  same  place  as  counties,  for,  in  EaBtm'an  v.  Meredith^ 
36  N.  H.  292,  Perley,  C  .J.,  when  referring  to  the  former,  says : 
*'  Towns  are  involuntary  territorial  and  political  divisions  of  the 
state,  like  counties  established  for  purposes  of  government  and 
municipal  regulation.''  A  similar  definition  is  given  of  counties. 
Dillon  Mun.  Corp.,  vol.  1,  §  10  a. 

In  the  case  at  bar,  the  county  of  St.  Louis  was  not  engaged  in 
the  discharge  of  duties  imposed  alike  by  general  law  on  all  coun- 
ties ;  duties  whose  performance,  if  neglected,  might  have  been 
enforced  by  appropriate  precedure  for  that  purpose ;  but  in  the 
discharge  of  a  self-imposed  duty  not  enjoined  by  any  law.  And 
the  test  of  the  matter  is  this :  that  the  county  could  not  have 
been  compelled  to  enter  on  the  work  for  whose  performance  it 
contracted. 

If  the  doctrine  asserted  in  Bigelow  v.  Randolph^  supra,  be  the 
correct  one,  and  it  has  received  the  approval  of  Mr.  Justice  Dillon, 
in  bis  work  on  Corporations  (vol.  2,  §  762);  and  if,  as  before 
stated,  the  county  undertook  the  contract  of  its  own  volition,  and 
not  in  the  observance  of  a  public  duty  imposed  by  general  law, 
then  there  is  no  refuge  from  this  result :  that  the  county,  in  regard 
to  the  performance  of  that  contract,  must  occupy  the  same  attitude 
as  if  a  mere  private  corporation,  and  the  work  thus  contracted  for 
should  be  deemed  a  private  enterprise,  undertaken  for  its  own  local 
benefit ;  and  this  is  more  especially  the  case  as  the  work,  at  the 
time  of  the  occurrence  which  resulted  in  this  action,  was  being 
done  on  its  own  property.  And  it  certainly  can  make  no  differ- 
ence, in  point  of  principle,  whether  the  "special  duty  is  imposed 
with  its  consent,  express  or  implied,"  or  whether,  as  in  the  present 
case,  it  voluntarily  assumed  the  performance  of  that  'which,  if  im- 
posed by  the  legislature,  and  assented  to  by  the  county,  would 
have  become  a  special  duty.  For  it  is  the  element  of  consent 
which  attachiS  civil  liability,  with  its  attendant  consequences,  to 
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the  act  done.  In  other  words,  as  certain  results  flow  from  the 
acceptance  by  a  quasi  corporation  of  a  special  duty  or  a  special 
authority,  it  is  therefore  the  exercise  alone  of  that  volition  which 
fixes  its  liability.  Consequently,  it  must  become  quite  immaterial 
whether  the  thing  done,  from  which  civil  liability  ensues,  originates 
in  the  free  act  of  the  county  in  the  first  place,  or  whether  it  is 
legislative  permission  and  its  subsequent  acceptance  by  the  county, 
which  gives  origin  to  the  act  whose  negligent  performance  produces 
the  injury  complained  of. 

Bailey  v.  The  Mayor^  ^c,  of  the  City  of  New  York,  3  Hill 
531,  was  a  suit  brought  to  recover  damages  against  the  city  for  an 
injury  to  plaintifTs  land  in  Westchester  county,  occasioned  by  the 
breaking  away  of  a  dam  across  Croton  river,  which  dam,  as  well 
as  the  lands  on  which  it  was  situated,  was  owned  by  the  city. 

It  was  alleged  that  the  dam,  which  had  been  erected  by  certain 
water  commissioners  appointed  by  the  state,  for  the  purpose  of 
introducing  pure  water  into  the  city,  was  unskilfully  built.  The 
plan  for  the  work  had  been,  under  the  Act  of  the  Legislature, 
submitted  to  the  voters  for  their  approval  or  rejection.  It  was 
approved;  and  the  enterprise,  which  included  the  building  of  the 
dam,  was  then  in  pursuance  of  the  act,  under  the  direction  of  the 
common  council,  prosecuted  by  the  legislative  commissioners  at  the 
expense  of  the  city.  The  city  was  held  liable  ;  and  these  were  the 
grounds  on  which  Chief  Justice  Nelson,  in  a  very  able  and  ex- 
haustive opinion,  in  which  many  authorities  were  cited  and  dis- 
C'jssed,  held  the  liability  to  be  based :  1.  That  the  legislative 
grant  was  for  the  purpose  of  private  advantage  and  emolument, 
though  the  public  might  derive  a  common  benefit  therefrom ;  the 
corporation  quoad  hoc  was  to  be  regarded  as  a  private  company. 
2.  "  By  accepting  the  charter,  the  defendants  thereby  adopted  the 
commissioners  as  their  own  agents  to  carry  on  the  work;  the 
acceptance  was  entirely  voluntary,  for  the  state  could  not  enforce 
the  grant  upon  the  defendants  against  their  will."  3.  A  municipal 
corporation,  in  its  private  character  as  the  owner  of  land  and 
houses,  is  to  be  regarded  in  the  same  light  as  an  individual,  and 
dealt  with  accordingly. 

The  case  finally  went  to  the  court  for  the  correction  of  errors, 
where  the  judgment  was  affirmed:  2  Den.  433.  There  was  some 
diversity  of  opinion  in  that  court,  as  to  the  ground  on  which  the 
afiSrmance  should  be  placed,  nineteen  members  of  that  court  voting 
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therefor,  against  four  for  reversal;  but  only  five  of  the  number 
gave  expression  to  their  views  in  writing.  The  president  of  the 
senate  gave  an  opinion  for  reversal.  It  may  be  very  reasonably 
supposed,  however,  that  those  voting  for  affirmance  did  so  on  the 
same  grounds  as  those  stated  in  the  opinion  delivered.  Senators 
Barlow  and  Bockie  were  for  affirmance  on  the  second  ground  stated 
by  the  Chief  Justice,  that  the  defendants  had  made  the  water  com- 
missioners their  agents  by  adoption,  but  they  did  not  question  the 
correctness  of  the  other  grounds  relied  on  by  the  Supreme  Court, 
and  in  this  view  Senator  Hand  also  concurred,  as  well  ns  in  the 
other  views  taken  by  the  Chief  Justice.  Chancellor  Walworth 
based  his  vote  for  affirmance  on  the  third  ground  given  by  the 
Chief  Justice,  though  a  careful  perusal  of  his  opinion  will  clearly 
show  a  substantial  accord  between  his  views  and  those  of  the 
Supreme  Court,  except  as  to  the  question  of  agency  resulting  from 
adoption.  The  opinion  in  that  case,  having  been  so  thoroughly 
discussed  and  considered  in  two  courts  possessing  appellate  juris- 
diction,  is  valuable  as  a  precedent,  and,  notwithstanding  subsequent 
criticism  {Darlington  v.  Mayor ^  (fc,  of  New  York,  4  Tiff.  104), 
has  never  been  overruled :  Lloyd  v.  Mayor,  ^c,  of  New  York, 
1  Seld.  369. 

I  am  fully  aware  of  the  distinction  so  generally  taken  by  the 
authorities  between  the  liability  of  municipal  corporations  on  the 
one  hand,  and  the  non-liability  of  quasi  corporations  under  like 
circumstances  on  the  other,  though  it  has  been  very  shrewdly  ob- 
served in  this  connection,  that  ^^  the  courts  have  been  much  per- 
plexed respecting  the  principle  on  which  to  rest  the  distinction :" 
Dill.  Mun,  Corp.,  §  764.  But  I  think  it  may  with  safety  be  asserted, 
that  the  admi.tted  facts  of  this  case  disclose  no  sound  reason  why 
any  such  distinction  should  be  taken  here,  nor  why  the  county,  in 
respect  to  its  own  property,  should  not  be  held  amenable  to  the 
same  rules,  as  would  certainly  prevail  were  a  municipal  or  private 
corporation,  or  an  individual,  a  party  defendant.  Such  is  evidently 
the  drift  of  the  above  cited  cases,  and  such  must  be  the  evident 
and  inevitable  result,  if  that  reasoning  be  pushed  to  its  natural  and 
logical  conclusion. 

Again,  the  legislature,  by  the  Act  approved  February  8th  1870, 
recognised  the  County  Lunatic  Asylum  as  an  existing  fkct,  and 
provided  that  the  county  court  might  commit  the  insane  of  that 
county  to  the  county  institution:  Laws  App.  to  St.  Louis  Co.,  p. 
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202.  The  legislature  also,  by  an  act  approved  April  1st  1872 
(Id.  203),  before  the  contract  or  work  mentioned  in  the  petition 
was  made  or  entered  upon,  recited  the  fact  that  the  asylum  was 
built  at  the  expense  of  the  county,  and  appropriated  $15,000  an- 
nually in  support  of  "  the  humane  objects  contemplated  by  its 
establishment,"  thus  giving  the  whole  matter  legislative  sanction 
and  recognition.  So  that  if  it  be  urged  that  the  argument  is  un- 
sound which  maintains  that  a  self-imposed  duty  is  tantamount  to 
a  special  duty  imposed,  or  a  special  authority  conferred  by  legis- 
lative act,  the  ready  reply  is,  that  the  acts  of  the  legislature  re- 
ferred to  bring  the  case  fully  within  the  principle  applied  by  Mr. 
Justice  Metcalf,  in  Bigelow  v.  Randolph^  supra. 

This  case  is  one  of  first  impression  in  this  state,  and  perhaps 
elsewhere ;  and  if  it  goes  beyond  adjudicated  cases,  it  certainly 
does  not  go  beyond  the  principles  which  those  cases  enunciate. 

Holding  these  views,  the  judgment  should  be  reversed  and  the 
cause  remanded. 


Supreme  Court  of  Wiscormn. 

In  rb  MOSNESS. 

Attorneys  should  be  residents  of  the  state  in  which  they  are  licensed  to  practise. 
They  are  officers  of  the  coart  and  the  nature  of  their  office  implies  that  they  shall 
be  residents  and  subject  to  the  jurisdiction  of  the  state  and  the  court. 

It  is  an  insuperable  objection  to  the  (j^eneral  admission  of  any  person  to  the  bar 
that  he  is  a  non-resident ;  but  as  a  matter  of  courtesy  it  is  customary  to  perm  it  non- 
resident lawyers  to  appear  and  conduct  cases  pro  hac  vice  only. 

Motion  for  the  admission  to  the  bar  of  this  court  of  Ole  Mos- 
ness,  a  member  of  the  bar  of  the  state  of  Illinois. 

The  opinion  of  the  court  was  delivered  by 

Ryan,  C.  J. — It  is,  we  believe,  the  general  practice  of  courts 
uf  record  in  the  several  states  to  permit  gentlemen  of  the  bar  in 
other  states  to  appear  as  counsel,  on  the  trial  or  argument  of 
causes.  Such  has  been  the  uniform  practice  of  this  court.  And, 
under  all  ordinary  circumstances,  it  will  always  be  a  pleasure  to  us 
to  permit  members  of  the  bar  of  other  states  to  argue  causes  here, 
whenever  they  may  appear  here  to  do  so.  No  license  to  practise 
here  is  necessary  or  proper  for  that  purpose ;  the  usual  and  proper 
practice  being  to  grant  leave,  ex  gratia,  for  the  occasion. 
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But  general  license  to  practise  hero  as  attorney  and  counsellor 
rests  upon  quite  different  considerations. 

The  bar  is  no  unimportant  part  of  the  court,  and  its  members 
are  officers  of  the  court :  Thomas  v.  State^  22  Wis.  207  ;  Cotteren 
V.  Cormaughton^  24  Id.  184 ;  see  Bacon's  Abr.,  Attorney,  H. ;  1 
Tidd's  Pr.  60 ;  3  Black  25 ;  1  Kent  306  ;  Ex  parte  Garland,  4 
Wall.  333.  And  if  officers  of  the  court,  certainly  in  some  sense 
officers  of  the  state  for  which  the  court  acts :  Re  Wood,  Hopk.  6. 
This  is  not  really  denied  in  20  Johns.  492,  decided  in  the  same  year. 
And  if  it  were,  we  have  no  doubt  that  the  counsellors  of  a  court, 
though  not  properly  public  officers,  are  qua%i  officers  of  the  state, 
whose  justice  is  administered  by  the  court.  The  state  may  have 
extra-territorial  officers,  as  commissioners  to  take  acknowledgments, 
&c.  But  these  are  exceptions ;  and  the  general  business  of  the 
state,  within  the  state,  executive,  legislative  and  judicial,  must  be 
performed  by  citizens  or  denizens  of  the  state,  and  the  officers 
charged  with  it  must  be  resident  in  the  state  :  State  v.  Smithy  14 
Wis.  497 ;  State  v.  Murray,  28  Id.  96. 

So  the  courts  may  have  extra-territorial  officers  for  extra-terri- 
torial functions,  as  commissioners  to  take  depositions,  &c.  But 
for  all  functions  within  the  jurisdiction  of  the  courts,  their  officers 
must  be  residents  of  the  state.  This  is  essential  to  the  nature  of 
the  functions  themselves,  and  to  the  proper  control  of  courts  over 
their  officers.  The  office  of  attorney  and  counsellor  of  the  courts  is 
one  of  great  official  trust  and  responsibility  in  the  administration 
of  justice ;  one  liable  to  great  abuse,  and  has  always  been  exer- 
cised in  all  courts,  proceeding  according  to  the  course  of  the  com- 
mon law,  subject  to  strict  oversight  and  summary  power  of  the 
court.  It  would  be  an  anomaly,  dangerous  to  the  safe  administra- 
tion of  justice,  that  the  office  should  be  filled  by  persons  residing 
beyond  the  jurisdiction  of  the  court,  and  practically  not  subject  to 
its  authority.  We  take  it  that  members  of  the  bar  of  this  state 
lose  their  right  to  practise  here  by  removing  from  the  state.  After 
they  become  non-residents,  they  can  appear  in  courts  of  this  state 
ex  gratia  only.     Our  courts  cannot  have  a  non-resident  bar. 

This  all  appears  to  us  to  be  so  very  plain  that  it  is  difficult  to 
believe  that  chap.  50  of  1865  was  intended  to  do  more  than  to 
authorize  the  appearance  here,  as  counsel  in  the  trial  and  argu- 
ment of  causes,  of  gentlemen  of  the  bar  of  other  states.     If  in- 
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tended  to  do  that  it  was  probably  unnecessary.     If  intended  to  do 
more,  it  was  clearly  without  the  power  of  the  legislature. 

For  the  reason  only  that  the  gentleman  whose  admission  is 
moved  is  not  a  resident  of  the  state,  the  motion  must  be  denied. 


Court  of  Appeals  of  Kentucky. 

J.  M.  McARTHUR  v,  A.  C.  GODDIN  kt  al. 

The  full  faith  and  credit  required  to  be  given  to  records  of  judicial  proceedings 
in  another  sitate,  means  that  such  records  shall  have  the  same  effect  as  records  of 
home  proceedings  of  like  nnture. 

In  actions  on  such  records,  the  Statute  of  Limitations  of  the  state  where  the  actions 
are  brought  must  govern.  That  statute  is  a  plea  to  the  remedy  and  therefore  to  be 
governed  by  thc/er/ori. 

The  statute  of  Kentucky  bars  any  further  pi'ocecding  on  a  judgment  nftcr  fifteen 
years  from  the  last  execution  thereon.  An  action  in  Kentucky  cannot  be  main- 
tained on  an  Ohio  judgment  upon  which  no  execution  had  issued  for  more  than 
fifteen  years.  Nor  does  it  make  any  difference  that  within  fifteen  years  the  Ohio 
judgment  has  been  revived  in  that  state.  Such  revlTor  is  simply  a  restoration  of 
a  lien,  not  a  new  judgment. 

Error  from  Campbell  Circuit  Court. 

In  1856,  Brown,  Goddin  &  Co.  obtained  a  judgment  in  the 
Superior  Court  of  Cincinnati  against  the  appellant,  J.  M.  McAr- 
thur,  for  93668,09.  It  was  alleged  in  the  original  action  that  the 
notes  evidencing  the  indebtedness  had  been  lost.  At  the  time  this 
action  was  instituted  and  the  judgment  rendered,  MeArthurwasa 
resident  of  the  state  of  Kentucky,  and  has  continued  to  reside 
here  since.  The  service  of  process  on  him  was  acknowledged  by 
an  attorney,  and  an  answer  filed  by  the  same  attorney  admitting 
the  execution  of  the  notes,  that  they  were  lost,  and  the  indebtedness 
of  the  defendant  to  the  plaintiffs  as  alleged. 

No  execution  having  issued  on  this  judgment,  the  appellees,  A. 
C.  Goddin  &  Co.,  as  surviving  partners  of  Brown,  Goddin  &  Co., 
on  the  22d  of  September  1874,  filed  their  petition  in  the  court  in 
which  this  judgment  had  been  rendered,  alleging  the  recovery,  that 
the  judgment  remained  unsatisfied,  and  asking  that  an  order  re- 
viving it  be  entered  for  the  amount  due  thereon.  A  summons 
having  been  executed  on  the  appellant  in  this  state,  under  the 
provisions  of  the  Ohio  statute,  he  appeared  and  resisted  the  motion 
to  revive,  alleging  that  he  had  no  knowledge  of  the  original  judg- 
ment, or  the  pendency  of  the  action  in  which  it  was  obtained,  until 
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he  was  served  with  process  on  the  petition  for  revivor;  that  the 
entry  of  his  appearance  and  filing  of  the  answer  bjr  the  attorney 
was  without  his  authority  or  knowledge ;  denied  any  liability  on 
the  notes,  &c.  On  the  trial  in  the  proceeding  to  revive  the  judg- 
ment, testimony  was  introduced  to  sustain  the  defence  of  the  appel- 
lant, and  upon  the  hearing  in  June  1875,  it  was  adjudged,  ^'  that 
the  judgnnent  stand  revived  with  interest  and  costs,  and  that  the 
plaintiffs  have  their  execution  against  the  defendant  for  the  sum 
of  $3725,  his  debt  aforesaid,  with  interest  at  ten  per  cent,  per  an- 
num from  the  1st  of  March  1856." 

In  August  1875,  the  appellees,  as  surviving  partners  of  the  firm 
of  Brown,  Goddin  &  Co.,  instituted  the'  present  action  in  the 
Campbell  Circuit  Court,  alleging  the  recovery  under  the  proceed- 
ings to  revive  for  the  amount  of  the  original  judgment ;  that  the 
defendant  was  served  with  process,  and  made  defence ;  that  the 
judgment  was  in  full  force  unsatisfied,  and  they  were  entitled  to 
recover,  &c.  A  demurrer  to  this  petition  was  overruled;  an 
amended  petition  was,  however,  filed  by  the  appellees,  in  which  it 
is  alleged  that  the  judgment  set  up  in  the  original  petition  wcis 
based  an  the  Judgment  rendered  an  the  2l8t  af  March  1856  ;  that 
this  last-named  judgment,  under  the  statute  of  Ohio,  becoming 
dormant,  the  same  was  revived  by  the  judgment  mentioned  in  the 
original  petition,  and  the  same  was  now  in  full  force,  and  they 
were  entitled  to  have  and  recover  the  full  amount  thereof  from 
the  defendant. 

The  appellant  filed  an  answer  to  the  petition  as  amended,  in 
which  it  was  alleged  that  the  so-called  judgment,  dated  the  5th 
of  June  1875,  was  simply  an  order  made  under  the  statute  of 
Ohio  reviving  the  judgment  of  the  21st  of  March  1856;  this 
statute  reads  :  '^  If  execution  should  not  be  sued  out  within  five 
years  f^om  the  date  of  any  judgment  that  now  is,  or  may  hereafter 
be,  rendered  in  any  court  of  record  in  this  state,  or  if  five  years 
shall  have  intervened  between  the  date  of  the  last  execution  issued 
on  such  judgment  and  the  time  of  issuing  out  another  writ  of  exe- 
cution thereon,  such  judgment  shall  become  dormant,  and  shall 
cease  to  operate  as  a  lien  on  the  estate  of  the  judgment-debtor.*' 
That  the  judgment  of  the  21st  of  March  1856,  constituting  the 
oaly  cause  of  action  against  appellant,  was  rendered  more  than 

fifteen  years  prior  to  the  commencement  of  the  present  action,  and 
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be  pleaded  and  relied  on  the  Statute  of  Limitations  in  such  cases 
made  and  provided  in  bar  of  tbe  action,  and  furtber  alleged  that 
no  execution  was  ever  issued  on  tbe  judgment  of  tbe  2l8t  of  March 
1856,  or  tbat  of  tbe  5tb  of  June  1876. 

By  tbe  second  paragraph  of  tbe  answer,  it  was  alleged  that  the 
judgment  was  obtained  by  fraud,  and  bis  appearance  to  tbe  original 
action  entered  without  bis  authority  or  knowledge.  The  third 
paragraph  was  to  tbe  effect  tbat  the  order  of  revivor  was  still 
pending  and  undetermined,  as  be  bad  appealed  from  tbe  same. 

The  record  of  tbe  original  judgment,  as  well  as  tbe  petition  to 
revive,  was  made  part  of  tbe  pleading  by  appellant,  from  which  it 
appeared  tbat  no  execution  could  issue  on  tbe  judgment,  and  that 
tbe  proceeding  to  revive  was  to  give  vitality  to  the  judgment,  so  as 
it  might  operate  as  a  lien  upon  tbe  estate  of  the  debtor.  A 
demurrer  to  each  paragraph  of  tbe  appellant's  answer  was  sus- 
tained by  tbe  court,  exceptions  taken,  and  tbe  appellant  failing  to 
plead  further,  a  judgment  was  rendered  against  him,  of  which  he 
now  complains. 

The  opinion  of  tbe  court  was  delivered  by 

Pryor,  J. — !As  to  tbe  third  paragraph  of  tho  answer,  we  are 
disposed  to  adjudge  that  tbe  remedy  sought  upon  the  judgment 
will  not  be  denied  tbe  appellee,  for  tbe  reason  only  tbat  an  action  is 
pending  upon  tbe  same  judgment  in  another  state.  There  is  no  alle- 
gation that  tbe  judgment  has  been  superseded  or  annulled,  and  we 
must  give  to  it  tbe  effect  of  a  final  judgment  between  the  parties. 

As  to  tbe  second  paragraph  of  tbe  answer,  conceding  the  state- 
ments therein  contained  to  present  a  defence,  it  is  sufficient  to  say 
tbe  record  discloses  that  tbe  same  defence  was  made  upon  the 
bearing  to  revive  tbe  judgment,  proof  taken,  and  tbe  judgment 
revived.  Such  being  tbe  state  of  the  record,  tbe  same  matters 
cannot  be  relied  on  as  a  defence  to  tbe  present  action. 

Tbe  Statute  of  Limitations  in  this  state  in  actions  upon  judgments 
is,  ^'  tbat  an  action  upon  a  judgment  or  decree  of  any  court  of  this 
state,  or  of  the  United  States,  or  of  any  state  or  territory  thereof, 
tbe  period  to  be  computed  from  tbe  date  of  tbe  last  executiou 
thereon,"  &c.,  shall  be  commenced  within  fifteen  years  after  the 
cause  of  action  first  accrued. 

It  is  insisted  by  counsel  for  the  appellees  tbat  to  sustain  such  a 
defence  would  be  to  violate  tbat  provision  of  tbe  Federal  Constita- 
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tion  which  declares  that  ''full  faith  and  credit  shall  be  given  in 
each  state  to  the  public  acts,  records  and  judicial  proceedings  of 
every  other  state,*'  and  also  the  Act  of  Congress  passed  in  1790, 
declaring  that  ''  the  records  and  judicial  proceedings  authenticated 
as  aforesaid  shall  have  full  faith  and  credit  given  to  them  in  every 
court  within  the  United  States  as  they  have  by  law  or  usage  in  the 
courts  of  the  states  from  whence  the  records  are  or  may  be  taken." 

This  court,  in  the  case  of  Roger»  v.  Coleman^  Hardin  415,  held 
that  the  full  faith  and  credit  required  by  the  Constitution  and  Act 
of  Congress  to  be  given  to  records  abroad  is  just  such  as  would  be 
given  them  at  home.  The  meaning  of  this  is,  that  a  judgment 
rendered  by  the  court  of  a  sister  state  having  the  jurisdiction  will 
not  be  questioned  on  the  merits,  only  in  so  far  as  it  can  be  assailed 
in  the  court  where  the  judgment  was  rendered. 

It  is  equally  as  well  established  that  the  limitation  law  of  the 
state  where  the  remedy  is  sought,  and  not  that  where  the  parties 
may  happen  to  live  or  the  transaction  entered  into,  must  govern : 
Bennett  v.  Devlin,  17  B.  Monroe  398 ;  Graves  v.  Graves,  2  Bibb 
207.  In  this  state  the  lapse  of  fifteen  years  without  issuing  an  ex- 
ecution will  bar  any  further  proceedings  on  the  judgment,  and 
where  an  execution  issues  on  such  a  judgment,  the  court  on  motion 
will  quash  it :  Lockhart  v.  Gieger,  2  Bush  231. 

It  is  obvious  that  if  the  judgment  of  1874  had  been  prosecuted  in 
this  state  instead  of  the  state  of  Ohio,  the  plea  of  the  Statute  of 
Limitations  would  have  prevented  a  recovery,  and  to  deny  the 
efficacy  of  the  plea  in  the  present  case  would  be  to  adjudge  that 
the  remedy  to  enforce  the  judgment  in  the  state  of  Ohio  had  be- 
come a  vested  right  in  the  appellees  by  reason  of  article  4  of  section 
1  of  the  Federal  Constitution,  and  the  Act  of  Congress  made  in 
pursuance  thereof.  Such  a  ruling  would  give  the  creditor,  when 
the  judgment  was  rendered  in  another  state,  a  remedy  denied  to 
the  citizen  of  Kentucky  in  attempting  to  enforce  a  judgment  ren- 
dered in  a  home  court.  "  The  right  to  a  particular  remedy  is  not 
a  vested  right.  As  a  general  rule,  every  state  has  complete  control 
over  the  remedies  which  it  offers  to  suitors  in  its  courts :"  Cooley's 
Const.  Limit.,  3d  ed.,  p.  361. 

In  the  case  of  McElmoyle  v.  Cohen,  13  Pet.,  it  is  said  that  the 
faith  and  credit  to  be  given  to  such  judgments  is,  '^  that  they  are 
record  evidence  of  a  debt  or  judgments  of  record,  to  be  contested 
in  such  a  way  as  judgments  of  record  may  be,  or  such  as  inquire 
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into  the  jurisdiction  of  the  court  in  which  the  judgment  was  given.' 
Again,  ^'  the  Statute  of  Limitations  is  a  plea  to  the  remedy,  and 
consequently,  the  lex  fori  must  prevail."  The  question  in  the 
case  cited  was  ''  whether  the  Statute  of  Limitations  of  Georgia 
could  be  pleaded  to  an  action  in  that  state,  founded  upon  a  judg- 
ment rendered  in  the  state  of  South  Carolina.  The  court  enter- 
tained no  doubt  as  to  the  right  of  the  party  to  interpose  sach  a 
defence,  and  that  such  action  must  be  brought  within  the  period 
prescribed  by  the  lexforij  or  the  suit  will  be  barred:  Story's  Con- 
flict of  Laws,  p.  726. 

The  attention  of  the  court  has  been  called  to  section  18  of  article 
4,  chapter  71,  of  the  General  Statutes,  which  provides  that  where, 
by  the  laws  of  the  state  or  country  where  the  judgment  was  ren- 
dered, no  action  can  be  maintained  upon  it  by  reason  of  the  lapse 
of  time,  or  is  incapable  of  being  otherwise  enforced  there,  no  action 
upon  the  same  can  be  maintained  in  this  state. 

This  cannot  be  construed  as  a  legislative  interpretation  of  the 
principal  point  made  in  this  case,  or  to  dispense  with  the  remedy 
afforded  parties  in  the  defence  of  such  actions. 

The  same  provision,  by  a  subsequent  section  of  the  same  stat- 
ute, is  made  to  apply  to  all  causes  of  action  arising  in  another  state 
or  country;  if  barred  by  the  law  of  the  state  where  the  cause  of 
action  accrued,  it  constituted  a  defence  under  the  statute  if  the 
party  seeks  to  enforce  bis  right  in  the  courts  of  this  state.  To 
this  extent  the  rule  is  qualified,  and  in  the  absence  of  any  decla- 
ration of  the  legislative  intention  making  the  Statute  of  Limitations 
of  other  states  apply  in  all  cases  where  the  cause  of  action  accraed 
in  such  states,  we  are  not  disposed  to  overturn  a  principle  too  well 
settled  at  this  day  to  admit  of  controversy. 

The  exception  made  by  the  statute  indicates  an  intention  to 
make  no  further  innovation  upon  a  wise  rule  of  law  calculated  to 
prevent  any  confusion  in  the  attempt  to  enforce  such  rights.  As 
said  by  the  Supreme  Court,  in  the  case  already  referred  to, ''  the 
legislature  of  a  state  may  fix  different  times  for  barring  remedy 
upon  judgments  out  of  the  state,  and  those  rendered  in  its  own 
tribunals.  There  is  no  direct  constitutional  inhibition  upon  the 
states,  nor  any  clause  in  the  constitution  from  which  it  can  be  even 
plausibly  inferred  that  the  states  may  not  legislate  upon  the  remedy 
in  suits  upon  the  judgment  of  other  states,  exclusive  of  all  inter- 
ference with  their  merits. 
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The  remaining  and  most  important  inquiry  is  as  to  the  effect  of 
the  proceeding  of  September  1874,  to  revive  the  judgment  of  the 
21st  of  March  1856. 

It  seems  that  by  the  statute  of  Ohio,  a  judgment  operates  as  a 
lien  on  the  estate  of  the  defendant,  and  upon  a  failure  to  issue  an 
execution  for  the  period  of  five  years  from  its  rendition  the  lien 
terminates  until  there  is  a  revivor  by  which  the  dormant  judgment 
is  again  vitalized,  so  that  it  may  operate  as  a  lien  on  the  estate  of 
the  debtor.  The  mere  order  of  revivor,  by  virtue  of  such  a  statute, 
constituted  no  cause  of  action,  and  is  only  a  remedy  afforded  by 
which  the  original  judgment  may  be  enforced.  So  far  as  the  record 
shows,  no  execution  had  been  issued  for  near  eighteen  years  from 
the  date  of  the  judgment ;  and  if  there  had  been  no  revivor  neces- 
sary by  the  law  of  Ohio  to  create  this  lien,  and  the  appellees  enti- 
tled to  their  execution  after  the  lapse  of  eighteen  years,  still,  if  an 
attempt  was  made  to  enforce  the  judgment  in  this  state,  although 
in  full  life  in  the  state  of  Ohio,  the  limitation  of  fifteen  years  would 
operate  as  a  complete  bar  to  the  recovery,  and  the  mere  remedy 
afforded  by  the  law  of  Ohio,  under  which  the  dormant  condition 
of  the  judgment  is  removed,  so  as  to  permit  an  execution  to  issue, 
cannot  be  said  to  be  another  judgment  on  the  same  claim,  but  is  in 
fact  only  in  aid  of  the  original  judgment.  Such  has  been  the  con- 
struction of  th^  statute  by  the  courts  of  Ohio.  "  There  is  no  new 
judgment  recovered  on  the  scire  facias  to  revive  a  dormant  judg- 
ment, but  the  old  one  is  called  into  action:"  Norton  v.  Beaver,  5 
Ohio  178. 

The  order  of  revivor  was  simply  restoring  a  lien  that  had  been 
lost  by  reason  of  the  failure  on  the  part  of  the  creditor  to  issue  his 
execution.  If  this  lien  had  continued  in  full  force  and  effect  dur- 
ing this  whole  period  by  the  laws  of  Ohio,  with  the  right  to  issue 
an  execution  at  any  time,  it  cannot  affect  the  question  as  to  the 
remedy  when  an  attempt  is  made  to  enforce  the  judgment  in  this 
court,  the  judgment  alone  being  the  foundation  of  the  action.  After 
the  lapse  of  fifteen  years  the  remedy  upon  the  judgment  in  the 
courts  of  this  state  was  barred,  and  the  order  of  revivor  being  in 
aid  only  of  the  judgment,  or  the  means  of  enforcing  it,  does  not 
take  it  out  of  the  statute.  Judgment  is  reversed,  and  cause  re- 
manded with  directions  to  overrule  the  demurrer  to  the  plea  of  the 
Statute  of  Limitations,  and  for  further  proceedings  consistent  with 
the  opinion. 
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supreme  court  op  the  united  states.^ 

supreme  judicial  court  of  new  hampshire.' 

supreme  court  op  ohio." 

supreme  court  of  vermont.* 

Admiralty. 

Responsibility  of  Shipowners. — Owners  of  ships  appoint  the  master 
and  employ  the  crew,  and  consequently  are,  as  a  general  rule,  held 
responsible  for  the  conduct  of  both  in  the  navigation  of  the  Tessel : 
Robert  v.  Propeller  Galatea^  dhc^  S.  C  U.  S.  Oct.  1875. 

Exceptions  exist  to  that  rule  in  certain  cases,  as  where  the  crafl  i.s 
one  without  sails  or  steam  apparatus,  or  where  the  difficulties  of  the 
navigation  make  it  necessary  to  employ  a  steam-tug  and  to  turn  over 
the  control  and  navigation  of  the  ship  to  the  master  and  crew  of  the 
latter  vessel :  Id. 

Agent. 

Authority  of. — An  agent  was  employed  for  buying  goods  for  the 
principal,  and  selling  them  at  the  principal's  store.  Written  articles 
of  agreement  between  them  stipulated  that  the  principal  would  furoigh 
capital,  or  authorize  the  agent  to  obtain  credit  on  the  principal's  name 
and  responsibility,  for  the  purchase  of  said  goods,  to  an  amount  not  ex- 
ceeding $4000 ;  that  all  such  purchases  should  be  in  the  name  uf  the 
principal,  and  should  not  exceed,  in  cash  down  and  on  credit,  the  sum 
specified,  unless  by  express  consent  of  the  principal ;  and  that,  acting 
within  said  limits,  and  to  the  extent  of  said  capital,  in  the  legal  and 
proper  transactions  of  said  business,  the  agent's  acts  should  be  binding 
on  the  principal.  Held,  that  the  agent  was  not  authorized  by  said  agree- 
ment to  borrow  money  on  the  credit  of  the  principal :  Spooner  v.  Thomp- 
son and  Wi/e,  48  Vt. 

And  if  money  borrowed  by  the  agent  on  the  credit  of  the  principal 
without  authority,  goes  into  the  principal's  business  without  the  latter  s 
knowledge,  and  the  principal  has  the  benefit  thereof,  yet  the  principal 
is  not  liable  therefor  to  the  person  of  whom  it  was  borrowed,  in  the 
absence  of  a  promise  to  pay  :  Id. 

Bankruptcy. 

Preference  of  the  United  States  —The  United  States  is  a  preferred 
creditor  as  to  the  separate  and  individual  assets  of  bankrupt  partners: 
Lewis,  Trustee,  v.  The  United  States,  S.  C.  U.  S.  Oct.  1875. 

The  separate  property  of  each  partner  is  alike  liable  to  execution  with 

*  Prepared  expressly  for  the  American  Law  Register,  from  the  original  opini**"*' 
The  cases  will  probably  be  reported  in  1  or  2  Otto. 

•  From  J.  M.  Shirley,  Esq.,  Reporter  ;  to  appear  in  ."56  New  Hampshire  Rep*^'^' 
>  From  £.  L.  Do  Witt,  Esq.,  Reporter  ;  to  appear  in  26  Ohio  St.  lieports. 

^  From  Hon.  J.  W.  Rowell,  Reporter ;  to  appear  in  48  Vermont  Report<> 
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the  property  of  the  partoership,  and  equity  will  not  interfere  unless 
there  are  cogent  speeiul  circuuistances  for  it  to  do  so  :  LK 

Where  there  are  joint  debtors  and  one  is  beyond  the  reach  of  the 
process  of  the  court,  and  equity  has  jurisdiction,  a  decree  may  be  taken 
sigaiDst  the  other  for  the  whole  amount  due  :  Id* 

It  is  a  settled  principle  of  equity  that  a  creditor  holding  collaterals 
is  not  bound  to  apply  them  before  enforcing  his  direct  remedies  against 
the  debtor :  Id. 

Bills  and  Notes. 

Alteration — Renewal — Dtscliarge  of  Sureties. — Calhoun  as  princi- 
pal, and  Lucas  and  Blessing  as  his  sureties,  made'  their  promissory 
note  to  a  bank,  and  at  its  maturity  the  bank  agreed  to  give  further  time, 
if  Gulhoun  would  procure  Boteler  to  sign  the  note  in  place  of  Blessing; 
thereupon  Calhoun^  with  the  consent  of  the  bank,  took  the  note  to 
Boteler,  and  by  falsely  representing  to  him  that  Lucas  had  consented  to 
the  extension  of  time,  procured  Boteler  to  erase  the  name  of  Blessing 
and  sign  his  own  name  in  its  place,  and  then  redeliver  the  note  to  the 
bank,  representing  to  the  cashier  that  Lucas  had  agreed  to  the  arrange- 
ment— Held  :  1.  That  this  was  equivalent  to  the  making  of  a  new  note 
by  Calhoun  and  Boteler,  of  like  tenor  and  effect  as  the  original.  2. 
That  the  sureties,  Blessing  and  Lucas,  were  thereby  discharged.  3. 
That  Calhoun,  in  procuring  the  name  of  Boteler,  did  not  act  as  the 
agent  of  the  bank,  and,  therefore,  as  between  him  and  the  bank,  Boteler 
is  bound  by  the  note,  no()withstanding  the  fraud  of  Calhoun  :  Farmers^ 
and  Traders^  Banky,  Lucas^  26  Ohio  St. 

Defence  hy  one  of  Joint  Makers  for  benefit  of  all. — Where  the  makers 
of  a  promissory  note  are  sued  jointly,  an  answer  by  one  of  the  de- 
fendants, setting  up  as  a  defence  that  the  consideration  of  the  note  was 
illepcal  interest,  inures  to  the  benefit  of  all  the  defendants :  Miller  et  aL 
V.  Jjongacre  et  al.,  26  Ohio  St. 

Where  in  such  case  there  was  a  joint  finding  and  judgment  against 
all  the  defendants  on  the  first  trial,  and  they  were  allowed  a  second  trial 
under  the  statute,  the  extent  of  their  liability  is  the  amount  of  the  re- 
covery on  the  second  trial,  notwithstanding  the  second  trial  proceeding 
may  have  been  erroneously  dismissed  as  to  all  except  the  defendant  in 
whose  name  the  answer  was  filed :  Id. 

Guarantor  hy  Endorsement. — The  payee  of  a  negotiable  promissory 
note,  who,  on  transferring  it  to  a  third  party,  writes  his  name  on  the 
back  and  guarantees  its  payment  at  maturity,  is  a  party  to  such  note 
within  the  meaning  of  section  38  of  the  Code,  and  may  be  sued  jointly 
with  the  maker :  Kautzman  et  ah  v.  Weirick  et  al.^  26  Ohio  St. 

The  liability  of  such  party  is,  within  the  meaning  of  the  section  of 
the  Code  above  referred  to,  substantially  the  same  as  that  of  an  indorser 
who  has  waived  demand  and  notice ;  Id, 

Confederate  States. 

Illegal  Contract — Title. — Property  purchased  by  the  Confederate 
States  during  the  war  passed  to  the  United  States  at  the  restoration  of 
peace  by  capture  :  WhiffieM  v.  The  United  States,  S.  C  U.  S.  Oct. 
1875. 

Contracts  of  sale  made  in  aid  of  the  rebellion  will  not  be  enforced  by 
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the  courts,  but  completed  sales  occupy  a  different  position.  As  a 
general  rule,  the  law  leaves  the  parties  to  illegal  contracts  where  itfinda 
them,  and  affords  relief  to  neither  :  Id, 

Contract. 

Affirmation  and-  Subsequent  Repudiation, — When  one  party  to  a  con- 
tract insists  upon  annulling  it,  and  brings  suit  for  that  purpose,  and  the 
other  party  thereto  insists  upon  its  validity  and  performance,  and  suc- 
cessfully defends  upon  the  ground  that  it  is  valid  and  binding,  snch 
other  party  cannot,  after  the  contract  is  thus  established,  and  suit  brought 
thereon  to  compel  its  performance  on  his  part,  defend  on  the  ground  of 
such  attempted  repudiation  by  the  other  party.  His  defence  of  the  for- 
mer suit  would  be  a  constant  tender  of  performance  on  his  part,  and  a 
waiver  of  any  demand  of  performance,  if  any  were  necessary.  And  if 
such  contract  bear  interest,  such  unsuccessful  attempt  at  repudiation 
would  not  prevent  the  accruing  of  interest  the  while :  Sampson  v.  War- 
ner,  48  Vt. 

Time  of  Payment — Parol  Evidence  to  Vary  Legal  Effect  of  Contract* 
— When  a  contract  signed  by  one  party  only  is  accepted  by  the  other 
party,  it  becomes  binding  upon  both  parties,  the  same  as  if  signed  by 
both  :  Brandon  Man,  Co,  v.  Morse,  48  Vt. 

A  written  contract  for  the  sale  and  delivery  of  a  certain  quantity  of 
wood  at  a  stipulated  price  per  cord,  did  not,  in  terms,  fix  the  time  of 
payment.  Heldy  that  the  law  fixed  the  time  as  on  demand  after  deliv- 
ery, and  that  the  fact  that  the  purchaser  made  voluntary  payments  to 
the  vendor  before  delivery,  did  not  vary  the  contract :  Id. 

Parol  testimony  is  no  more  admissible  to  vary  the  clear  and  settled 
legal  meaning  and  effect  of  a  contract  than  it  is  to  vary  its  terms.  Thus, 
it  was  held  incompetent  to  show  by  parol  that  at  the  time  the  above- 
mentioned  contract  was  made  the  purchaser  verbally  agreed  to  pay  for 
said  wood  as  it  was  delivered :  Id. 

Corporation. 

Conditional  Subscription  to  Stock. — A  subscription  to  the  capital  stock 
of  a  railroad  company  on  the  condition  that  its  railroad  shall  pass  through 
a  certain  place  becomes  absolute  on  the  location  of  the  road  through  the 
place  named :  Mansfeld,  dhc.y  Railroad  Co,  v.  Stout^  26  Ohio  St. 

Power  of  Director  to  loan  Money  to  Corporation, — While  it  is  true 
that  a  director  of  a  corporation  is  bound  by  all  those,  rules  of  conscien- 
tious fairness  which  courts  of  equity  have  imposed  as  the  guides  for 
dealing  or  contracting  with  the  corporation,  yet  it  cannot  be  maintained 
that  any  of  those  rules  forbids  one  director  among  several  from  loaning 
money  to  the  corporation  when  the  money  is  needed,  and  the  transac- 
tion is  open  and  otherwise  free  from  blame  :  Oil  Company  v.  Marbuty^ 
S.  C.  U.  S.  Oct.  1875. 

Purchasing  in  of  Shares — Reduction  of  Capital. — An  insolvent  cor- 
poration cnnnot  purchase  in  a  portion  of  its  capital  stock  :  Currier  y- 
Lebanon  Slate  Co..,  56  N.  H. 

A  corporation,  whose  capital  stock  as  fixed  and  limited  has  not  been 
fully  paid  in,  cannot  relieve  a  delinquent  stockholder  from  payment  of 
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assessments  upon  his  stock  by  u  purchase  of  the  same,  especially  against 
the  objection  of  unother  stockholder  :  Id. 

A  corporation  cannot  reduce  its  capital  stock,  under  the  provisions 
of  ch.  134,  sect.  6,  Gen.  Stats.,  by  purchasing  the  shares)  of  any  stock- 
holder. In  order  that  such  reduction  may  operate  justly  to  all  the 
stockholders,  each  stockholder  should  be  allowed  to  surrender  such  pro- 
portion of  his  stock  as  the  amount  of  the  proposed  reduction  bears  to  the 
whole  amount  of  capital  stock  :  Id, 

Debtor  and  Creditor.    See  Husband  and  Wife, 

Fraudulent  Sales — Retaining  Possession  hy  Vendor. — S.,  being  in- 
debted to  C.  and  D.,  sold  to  them  certain  cattle  and  hay  for  $90,  who 
indorsed  the  amount  upon  a  note  held  by  them  against  S.  The  sale 
was  made  in  the  presence  of  a  witness.  The  cattle  and  hay  were  left  in 
the  possession  of  S.  to  feed  the  hay  to  the  cattle,  also  to  his  own  cow  at 
his  own  expense ;  and  it  was  agreed  that  the  manure  made  by  the  cattle 
should  become  the  property  of  S.  The  creditors  of  S.  attached  the  cattle 
and  hay  as  the  property  of  S.,  and  C.  and  D.  replevied  them.  Upon 
the  trial,  these  facts  appearing,  it  was  ruled  that  the  sale  was  void  as  to 
creditors,  and  that  the  facts  furnished  no  sufficient  explanation  of  the 
retaininp:  the  possession  of  the  property  by  S. ;  and  a  verdict  was  ordered 
for  the  defendant.  Held^  that  the  ruling  was  correct :  Cutting  v.  Jack- 
son, 56  N.  H. 

Wheft  the  possession  of  chattels  is  retained  by  the  vendor  after  an 
absolute  sale,  it  is  no  sufficient  explanation  to  show  that  the  sale  was 
made  in  the  presence  of  a  witness,  where  it  was  not  attended  with  such 
publicity  as  would  naturally  give  notoriety  to  the  transaction,  and  when 
there  was  no  change  in  the  possession  or  use  of  the  chattels  to  indicate 
that  any  change  in  the  ownership  had  taken  place  :  Id, 

Deed. 

Construction  of  Grant. — In  a  warranty  deed  of  land  was  the  follow- 
ing clause  :  ^^  Also  conveying  the  right  to  draw  water  from  any  and  all 
the  springs  on  said  Clement's  (the  grantor's)  land,  easterly  and  above 
the  aforesaid  described  premises,  with  the  right  to  conduct  the  same  by 
aqueduct  to  said  premises,  for  all  uses  or  purposes  for  ever.''  Held^  that 
the  grantee  was  entitled  to  take  all  the  water  from  the  springs,  provided 
the  same  was  in  good  faith  required  for  use  on  the  granted  premises  : 
Stevenson  v.   Wiggin^  56  N.  H. 

Draft. 

Bill  of  Lading — Conditional  Delivery. — M.  &  Co.  having  purchased 
wheat  at  3Iilwaukec  and  paid  for  it  with  their  own  money,  consigned  to 
the  cashier  of  the  Milwaukee  bank  and  handed  over  to  that  bank  the 
bills  of  lading  as  a  security  for  the  drafts  drawn  against  it — drafts  which 
the  bank  purchased.  M.  &  Co.  also  sent  invoices  to  S.  &  Co.,  who  they 
expected  would  purchase  the  wheat.  The  Milwaukee  bank  sent  the 
drafts  with  the  bills  of  lading  attached  to  the  Merchants'  Bank,  Water- 
town,  accompanied  with  the  most  positive  instructions,  by  letter  and  by 
indorsement  on  the  bills,  to  hold  the  wheat  until  the  drafts  were  paid. 
Subsequently,  the  Merchants'  Bank  sent  orders  to  the  masters  of  the 
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carrying  vessels  to  deliver  it  to  the  ^^  Cora  EzchaDge  Elevator,  Oswego, 
N.  Y./'  of  which  S.  &  Co.  were  the  proprietors,  aud  at  the  same  time 
seat  letters  to  S.  &  Co.,  containing  clear  instructions  to  hold  the  wheat 
and  **  deliver''  it  only  on  payment  of  the  drafts.  S.  &  Co.,  however, 
shipped  it  to  the  defendants,  who  received  it  and  converted  it  to  their 
own  use.  In  an  action  brought  by  the  bank  of  Milwaukee,  Held,  that 
the  ownership  of  the  wheat  never  passed  out  of  the  plaintiffs,  and  that 
the  defendants  were  liable  for  its  conversion  :  Dowa  et  al.  v.  The  Na- 
tional Exchange  Bank  of  Milwaukee^  S.  C.  U.  S.  Oct.  1875. 

Evidence.     See  Contract 

Declaration  to  Medical  Attendants — Opinion  of  Non-proftMdotud 
Witnesses  upon  tlic  Question  of  Insanity — Life  Insurance, — In  assumpsit 
upon  a  life  insurance  policy  containing  a  proviso  that  the  policy  should 
be  void  if  the  assured  committed  suicide,  the  question  was  whether  the 
assured  was  insane  at  the  time  he  killed  himself.  It  was  held  that  bis 
physician,  who  was  oonsulted  by  him  two  or  three  weeks  before  his 
death,  might  testify  to  declarations  then  made  by  him,  that,  ^'  at  times 
he  felt  as  if  he  must  take  his  life — that  he  had  an  impulse  to  take  his 
life,''  such  declarations  being  directly  in  the  line  of  inquiry  that  the 
physician  would  naturally  make  to  ascertain  the  then  present  conditioo 
of  his  patient,  and  material  to  that  end,  and  important  as  tending  to 
show  the  nature  and  extent  of  the  disease  he  was  called  upon  to  treat: 
Hathaway  s  AdmW  v.  National  Life  Ins.  Co.,  48  Vt. 

The  opinion  of  persons  not  experts,  upon  the  question  of  insanity,  is 
admbsible  in  this  state,  when  based  upon  facts  within  their  own  know- 
ledge and  observation  to  which  they  have  testified ;  and  the  fact  that 
such  persons  did  not  form  their  opinion  at  the  time  they  saw  and  ob- 
served the  facts  testified  to  by  them  does  not  render  their  opinion  in- 
admissible :  Id. 

The  principle  is  well  settled  that  physicians  and  surgeons  of  prac- 
tice and  experience  are  experts ;  and  that  their  opinions  are  admissible 
in  evidence  upon  questions  that  are  strictly  and  legitimately  embraced 
in  their  profession  and  practice  ;  and  it  is  not  oecessary  that  a  witness 
of  this  class  should  have  made  the  particular  disease  involved  in  the 
inquiry  a  speciality,  in  order  to  make  his  testimony  admissible  as  an 
expert :  Id. 

Hypothetical  questions  maybe  put  to  medical  experts,  if  the  testimony 
tends  to  establish  every  supposed  fact  embraced  therein.  Nor  are 
answers  to  such  questions  objectionable  because  they  include  considera- 
tions not  referred  to  in  the  questions,  as  constituting  the  basis  of  the 
opinion  given,  and  such  as  the  testimony  tends  to  prove  and  as  might 
properly  have  been  included  in  the  questions :  Id. 

Foreign  Judgments. 

Judgment  Rendered  in  one  State  open  to  Inquiry  in  another— Part- 
nership Sued  after  Dissolution — One  Partner  not  Served. — The  juris- 
diction of  a  foreign  court  over  the  person  or  subject-matter  embraced 
in  the  judgment  or  decree  of  such  court  is  always  open  to  inquiry,  and 
in  this  respect  the  court  of  another  state  is  to  be  regarded  as  a  forei;rQ 
court :   Hall  et  al.  v.  Lanning  et  a/.,  S.  C  U.  S.  Oct.  1875. 

A  member  of  a  partnership  firm^  residing  in  one  state,  cannot  be  reo- 
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dered  personally  liable  in  a  suit  brought  in  another  state  against  him 
and  his  co-partners,  although  the  latter  be  duly  served  with  process, 
and  although  the  law  of  the  state  where  the  suit  is  brought  authorizes 
judgment  to  be  rendered  against  him :  Id. 

Nor  can  his  co-partners,  after  a  dissolution  of  the  partnershipi  with- 
out his  consent  and  authority,  implicate  him  in  suits  brought  against 
the  firm  by  voluntarily  entering  an  appearance  for  him  :  Id. 

Frauds,  Statute  of* 

Pttrol  Agreement  to  Convey  Land. — The  plaintiff  being  indebted  to  H. 
L.  G.,  husband  of  the  defendant,  conveyed  to  him  certain  real  estate, 
with  the  parol  agreement  that  he  would  recoovey  to  the  plaintiff  upon 
payment  of  the  debt.  H.  L.  Gr.  died  without  having  reconveyed  the 
premises.  After  his  death,  the  plaintiff,  for  the  purpose  of  restoring 
the  legal  title  to  himself,  entered  into  a  parol  agreement  with  the  ad- 
ministrator of  the  deceased  and  with  the  defendant,  by  the  terms  of 
which  he  was  to  be  allowed  a  debt  of  $4042.16  against  the  estate  of 
the  deceased ;  the  administrator  was  to  obtain  license  and  sell  the 
premises.  The  plaintiff  was  to  bid  off  the  same  at  $5000,  beiog  the 
amount  allowed  the  plaintiff  against  the  estate,  with  $957.84  more  still 
due  from  the  plaintiff,  according  to  the  parol  contract  for  a  reconvey- 
ance ;  and  the  defendant  at  the  same  time  agreed  by  parol  to  convey 
her  right  of  dower  to  the  plaintiff.  The  administrator  obtained  license, 
and  sold  the  premises  to  the  plaintiff  for  $5000,  who  paid  $957.84  to 
the  administrator  (being  the  difference  between  $5000  and  $4042.16), 
^nd  received  from  him  a  deed  of  the  premises.  The  administrator 
accounted  for  said  sum  as  assets  belonging  to  the  estate.  The  defend- 
ant refused  to  convey  her  right  of  dower  to  the  plaintiff,  but  demanded 
and  caused  the  same  to  be  set  out  to  her.  The  plaintiff  brought  this 
suit  to  recover  one- third  part  of  said  sum  of  $5000.  Held,  that  the 
plaintiff  could  not  recover  :   Gordon  v.  Gordon^  56  N.  H. 

Government. 

Powers  of  Government  de  facto. — A  government  de  facto,  in  firm 
possession  of  any  country,  is  clothed  while  it  exists  with  the  same  rights, 
powers,  and  duties,  both  at  home  and  abroad,  as  a  government  de  jure: 
Phillips  V.  Payne,  S.  C.  U.  S.  Oct.  1875. 

For  certain  purposes  the  states  of  the  Union  are  regarded  as  foreign 
to  each  other  :  Id. 

The  state  of  Virginia  is  de  facto  in  possession  of  the  county  of  Alex- 
andria, and  her  title  has  been  undisputed  since  she  resumed  possession 
under  the  Act  of  Congress  of  July  9th  1846.  The  United  States  has 
no  power,  therefore,  to  consider  the  legislation  of  Virginia  in  reference 
to  the  county  of  Alexandria  as  void  and  of  no  effect :  Id. 

Guarantee. 

Fraud — Delivery  of  Articles  to  Third  Person. — In  an  action  for  the 
price  of  goods  alleged  to  have  been  sold  by  the  plaintiff  to  the  defend- 
ant, and  delivered  to  a  third  person  in  accordance  with  the  terms  of  a 
written  instrument  signed  by  the  defendant,  purporting  to  be  a  contract 
of  sale,  it  is  not  necessary,  in  order  to  defeat  the  action  on  the  ground 
of  fraud,  to  allege  or  prove  that  the  goods  were  returned  or  offered  to 


684  ABSTRACTS  OF  RECENT  DECISIONS. 

be  returned  upon  the  discovery  of  the  fraud,  where  it  is  shown  that  the 
goods  were  so  delivered  bj  the  plaintiff  without  the  authority  of  the 
defendant,  and  that  the  defendant  signed  the  instrument  in  ignorance 
of  its  contents,  on  the  false  representation  of  the  plaintiff  that  it  was  a 
mere  recommendation  of  the  goods  described  therein  :  Marttndaie  et  al 
V.  Harris,  26  Ohio  St, 

Such  instrument  in  the  hands  of  an  assignee  is  subject  to  the  same 
defences  that  might  be  made  to  it  in  the  hands  of  the  person  to  whom 
it  was  delivered  :  Id. 

Husband  and  Wife. 

Gift  hy  Insolvent  to  his  Wi/e. — An  insolvent  debtor  purchased  real 
estate  for  his  wife,  taking  the  title  in  her  name,  and  as  a  gift  to  her 
advanced  and  paid  $2460  of  the  purchase-money  and  cost  of  the  pro- 
perty, the  wife  paying  the  balance,  which  was  $4000.  On  a  bill  filed 
by  a  creditor  of  the  husband,  to  subject  the  property  to  the  payment  of 
a  debt  of  less  than  $2460,  the  court  ordered  the  property  to  be  sold,  and 
that  twenty-four  hundred  and  sixty  sixty-four  hundred  and  sixtieths  of 
the  proceeds  of  sale  be  applied  in  payment  of  the  debt.  Beld^  that 
this  decree  was  not  erroneous  to  the  prejudice  of  the  wife,  and  that  she 
was  not  entitled  to  be  first  paid  her  $4000  out  of  the  proceeds  :  Shaeffer 
V.  IHthianj  Jones  <Sc  Co,y  26  Ohio  St. 

Insanity.     See   Evidence;   Insurance. 

Insolvent.     See  Husband  and  Wife, 

i 

Insurance. 

Avoidance  of  Policy  hy  Suicide — Insanity. — Insanity  short  of  deli- 
rium or  frenzy  whereby  all  power  of  self-will  and  control  is  lost,  will 
excuse  the  act  of  suicide,  and  prevent  the  avoidance  of  a  life  insurance 
policy  containin<:;  a  proviso  that  it  shall  become  void  if  the  assured  com- 
mits suicide  :  Hathaway* s  AdmW  v.  National  Life  Ins.  Co.,  48  Vt, 

In  assumpsit  upon  a  policy  containing  such  a  proviso,  the  conrt 
charged  the  jury,  that  '^  if  the  assured  had  sufiicient  mind,  reason  and 
judgment  to  rationally  consider  and  determine  whether  he  preferred  to 
die  or  to  live,  and,  for  any  reason,  determined  that  he  preferred  to  die, 
and  in  pursuance  of  that  determination,  contemplating  what  he  was 
doing,  he  took  his  own  life,  no  recovery  could  be  had  upon  the  policy ; 
that  it  was  not  enough  to  entitle  a  recovery,  that  at  the  time  he  took 
his  life  his  mind  was  unsound  to  some  extent,  nor  that  it  was  so  unsound 
that  he  could  not  distinguish  right  from  wrong,  but  that  it  must  have 
been  so  unsound  that  it  could  be  seen  that  the  unsoundness  killed  him; 
but  that  if  his  mind,  reason  and  judgment  became  impaired,  and  an 
insane  idea  that  he  must  take  his  own  life  entered  his  mind,  and  got 
hold  of  it,  and  his  mind,  reason  and  judgment  grew  weaker,  and  that 
idea  stronger,  until  his  mind  was  overturned,  and  the  idea  got  control 
of  his  reasoning  faculties  and  of  him  to  that  extent  that  he  could  not 
resist  it,  but  was  compelled  to  and  did  yield  to  it  and  tako  bin  life,  so 
that,  although  his  mind  contrived  the  means  by  which  his  life  was 
taken,  and  his  physical  strength  carried  them  out  and  took  it — in  reality 
this  insane  idea  or  impulse,  and  not  his  mind  and  will,  took  his  life — 
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the  plaintiff  was  entitled  to  recover."     Ileld^  that  the  charge  was  quite 
us  favorable  to  defendant  as  the  law  allowed  :  Id. 

Condition  against  Alienation. — A  policy  of  insurance  which  con- 
tains a  condition  that  the  insured  property  shall  not  be  alienated  or  en- 
cumbered, may  be  avoided  by  the  insurer  where  a  sale  or  encumbrance 
is  effected  without  his  consent,  although  it  is  stipulated  in  the  policy 
that  consent  to  an  assignment  of  the  policy  will  be  given  by  the  in- 
surer if  requested  within  a  certain  time  after  sale  of  the  insured  pro- 
perty. Such  stipulation  binds  the  insurer  to  consent  to  an  assignment 
of  the  policy  to  the  purchaser  only  in  case  his  consent  has  been  given 
to  the  sale  of  the  property:  Home  Ins.  Co.  v.  Lindsey  et  al,  26  Ohio  St. 

In  an  action  on  a  policy  of  insurance  which  contains  a  condition  that, 
in  case  of  loss,  proof  of  the  loss  shall  be  made  and  delivered  to  the  in- 
sprer  within  thirty  days  ailer  the  loss  occurred,  the  petition,  which  does 
not  allege  performance  of  such  condition,  or  a  waiver  on  the  part  of  the 
insurer,  is  bad  on  demurrer :  Id. 

Lanplord  and  Tenant. 

Covenant  to  Pay  Rent — Seizure  of  Property  by  the  United  States. — 
Where  A.  leased  certain  premises  to  B.  for  the  period  of  five  years 
from  October  Ist  1859,  at  the  rent  of  82000  per  annum,  payable  in 
monthly  instalments,  and  the  property  was  seized  by  the  military  au- 
thorities of  the  United  States  on  May  1st  1862,  as  abandoned  property, 
and  the  lessee  was  compelled  to  pay  rent  to  those  military  authorities : 
Held^  that  A.  could  not  recover  rent  for  B.'s  possession  of  the  premises 
for  the  time  during  which  he  was  obliged  to  pay  rent  to  the  military 
authorities  of  the  United  States  :  Harrison  v.  Myer,  ExeciUrix^  S.  C. 
U.  S.  Oct.  1875. 

Mill-Dam. 

Mm  Act  of  1868— 2>w(y  of  Committee.— liy  the  Mill  Act  of  1868, 
it  seems  that  the  mill-owner  may  elect  to  what  height  he  will  raise  the 
water  on  the  land  of  riparian  owners  above ;  and  the  assessment  of 
damages  by  the  committee  should  be  made  upon  the  basis  of  such  elec- 
tion :   Town  v.  Faulkner,  56  N.  H. 

A  mill-dam  is  a  common  and  convenient  instrument  wherewith  to 
measure  and  describe  the  extent  of  a  water-right ;  but  such  right  may 
be  defined  and  limited  by  any  other  appropriate  monument  on  the  ground : 
Id. 

A  mill-owner  erected  a  dam  with  the  capacity  of  raising  the  water 
beyond  his  existing  right,  but  provided  with  gates,  &c.,  whereby  he  sup- 
posed it  to  be  within  his  power  to  keep  the  water  within  the  limits  of  his 
right;  and  it  was  always  his  intention  so  to  manage  the  dam  and  gates 
as  not  to  overstep  his  right,  until  he  could  arrange  by  contract  with  the 
owners  of  land  above  liable  to  be  flowed.  On  a  petition  brought  by 
a  land-owner,  under  the  act,  it  was  held,  that  the  actual  interference 
with  the  water,  and  not  such  interference  as  was  rendered  possible  by 
the  height  of  the  dam,  was  the  proper  basis  for  the  assessment  of  dam- 
ages:  Id. 

The  committee^  in  such  oases,  should  fix  some  suitable  and  permanent 
uionament  on  the  ground,  to  mark  the  limit  of  the  right  which  is  to 
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pass  by  virtue  of  the  proceedings ;  and  such  monameot  should  be  care- 
fully and  accurately  described  in  their  report :  Id, 

Municipal  Corporatipn. 

Assessment  for  Street  Improvements — Partial  Completion  of  the  Woth 
— For  the  purpose  of  connecting  two  public  thoroughfares,  a  street  im- 
provement was  ordered,  which  was  to  do  paid  for  by  assessment  on  the 
owners  of  the  abutting  property.  After  the  work  had  been  completed 
part  of  the  way,  it  was  suspended  or  abandoned,  leaving  a  part  of  the 
proposed  street  wholly  unopened.  HdJ^  that  an  assessment  for  the 
work  already  done  was  premature  and  unauthorized  :  Cincinnati  for  thf 
use  of  Wirth  v.  Cincinnati  and  Spring  Grove  Acenue  Co.y  26  Ohio  St. 

Powers  of — Counties,  cities  and  towns  are  municipal  corporation^, 
created  by  the  authority  of  the  legislature,  and  they  derive  all  their 
powers  from  the  source  of  their  creation,  except  where  the  constitution 
of  the  state  otherwise  provides  :  County  Commissioners  v.  County  Com- 
missioners et  aL,  S.  C.  U.  S.  Oct.  1875. 

Division  of — If  a  part  of  the  territory  and  inhabitants  of  a  municipal 
corporation  are  separated  from  it,  by  annexation  to  another  or  by  the 
erection  of  a  new  corporation,  the  former  corporation  still  retains  all  its 
property,  powers,  rights  and  privileges,  and  remains  subject  to  all  its 
obligations  and  duties,  unless  some  new  provision  should  be  made  bjthe 
act  authorizing  the  separation  :  Id, 

Regulations  upon  the  subject  may  be  prescribed  by  the  legislature, 
but  if  they  omit  to  make  any  provision  in  that  regard,  the  presumption 
must  be  that  they  did  not  consider  that  any  legislation  in  the  particular 
case  was  necessary.  Where  the  legislature  does  not  prescribe  any  such 
regulations,  the  rule  is  that  the  old  corporation  owns  all  the  public  pro- 
perty within  her  new  limits  and  is  responsible  for  all  debts  contracted 
by  her  before  the  act  of  separation  was  passed  :  Id, 

Through  what  Ageticy  it  Acts. — A  municipal  corporation  may  act 
through  its  mayor,  through  its  common  council  or  its  legislative  depart- 
ment by  whatever  name  called,  its  superintendent  of  streets,  commis- 
sioner of  highways  or  board  of  public  works,  provided  the  act  is  within 
the  province  committed  to  its  charge.  Nor  can  it  in  principle  be  of  the 
slightest  consequence  by  what  means  these  several  officers  are  placed  in 
their  position,  whether  they  are  elected  by  the  people  of  the  munici- 
pality or  appointed  by  the  president  or  a  governor.  The  people  are  the 
recognised  source  of  all  authority,  state  and  municipal,  and  it  is  to  this 
authority  it  must  come  at  last,  whether  immediately  or  by  a  circuitous 
process  :  Barnes  v.  The  District  of  Columbia^  S.  C.  U.  S.  Oct.  1875. 

Partnership.     See  Foreign  Judgment, 

Quo  Warranto. 

Irregularity  in  Elections — Acquiescence, — Upon  a  petition  for  a  writ 
of  quo  warranto,  to  inquire  by  what  right  a  person  holds  the  office  of 
prudential  committee  of  a  school  district,  the  writ  will  be  denied  when 
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it  appears  that  the  petitionee  was  elected  without  objection,  upon  the 
mistaken  understanding  of  the  vdters  thnt  there  had  been  no  election 
upon  a  prior  balloting,  although  it  turns  out  that  in  fact  another  person 
was  elected,  who,  at  the  same  meeting,  being  ignorant  of  his  election, 
disqualified  himself  from  holding  the  office  by  accepting  another  incom- 
patible therewith,  and  that  all  the  voters  acquiesced  therein  :  Cate  v. 
Farber,  66  N.  H. 

Railroad.     See  Corporation, 

Evidence  under  the  General  Issue  i/i  Case — Right  to  Eject  Passengers 
from  Cars  for  Nonpayment  of  Fare — Exemplary  Damages. — In  tres- 
pass on  the  case  anything  is  admissible  in  evidence  under  the  general 
issue  that  shows  that  the  defendant  is  not  guilty  of  anything  actionable 
in  respect  to  the  matters  charged  in  the  declaration  :  Jerome  t.  Smith 
et  al.,  48  Vt. 

Plaiutiff  bought  a  ticket  over  defendants'  railroad,  with  checks 
attached.  While  riding  over  the  route  that  his  ticket  took  him,  one 
conductor  detached  and  retained  one  of  the  checks,  and  gave  him  in 
lieu  thereof  a  conductor's  check  that  was  a  full  equivalent  for  the  check 
retained.  Before  plaintiff  arrived  at  the  point  in  his  journey  to  which 
the  conductor's  check  took  him,  another  conductor  took  the  train,  where- 
upon plaintiff  looked  for  his  conductor's  check,  but  could  not  find  it. 

The  second  conductor  demanded  of  him  the  production  of  the  con- 
ductor's check  or  the  payment  of  fare,  and  refused  to  let  him  ride  on  his 
ticket;  and  upon  plaintiff's  neglecting  and  refusing  to  comply  with  the 
demand,  the  conductor  ejected  him  from  the  train  at  a  station,  using  uo 
unnecessary  force.     Heldj  that  he  was  lawfully  ejected  :  Id, 

Semble,  In  no  case  has  a  plaintiff  any  legal  right  to  exemplary  dam- 
ages. Such  damages  depend  upon  the  case  and  the  evidence  and  the 
finding  of  the  jury  :  Id. 

« 
Sale.     See  Contract ;  Debtor  and  Creditor, 

Set  Off. 

Damages  for  Malicious  Prosecution. — When  a  party  has  probable 
cause  for  instituting  a  suit  in  which  he  fails,  the  taxable  costs  are  the 
measure  of  defendant's  damages  for  the  institution  and  prosecution 
thereof.  If  suit  be  brought  without  such  cause,  a  suit  for  malicious 
prosecution  is  the  remedy,  and  such  claim  is  not  the  proper  subject  of 
recoupment  or  offset  in  a  suit  subsequently  brought  upon  a  contract,  in 
violation  of  which  the  former  suit  was  brought :  Sampson  v.  Warner, 
48  Vt. 

Shipping 

General  Average — Repairs  at  Intermediate  Port  subject  of. — Tempo- 
rary repairs  of  dam'ages  arising  from  extraordinary  perils  of  the  sea, 
made  at  some  intermediate  port  for  the  purpose  of  prosecuting  the  voy- 
age, if  the  damage  to  the  ship  was  of  a  character  to  disable  her  and  to 
interrupt  the  voyage,  are  the  proper  objects  of  general  average :  Hobson 
et  al.  V.  Lord,  S.  C.  U.  S.  Oct.  1875. 
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Wa^es. — The  wages  and  provisions  of  the  officers  and  crew  during  the 
consequent  and  necessary  inteiTvption' of  the  voyage,  occasioned  by  the 
disaster,  are  a  proper  charge  for  such  proportionate  contribution,  wbollj 
irrespective  of  the  question  whether  the  ship  bore  away  for  repairs  to  a 
port  of  refuge  outside  of  the  regular  course  of  the  voyage,  or  whether 
the  necessary  repaira  were  executed  in  the  port  where  the  disaster 
occurred  :  Id. 

Statute. 

Construction  of  Retrospective — Account. — The  Act  of  1872,  providing 
that  ''  the  judgment  to  account  in  the  common-law  action  of  accouat, 
shall  not  debar  the  defendant  from  making  any  defence  before  the  aud- 
itor which  he  might  have  made  by  special  plea  in  bar  of  the  action  if 
said  judgment  to  account  had  not  been  rendered,"  is  not  retrospectirc 
and  does  not  apply  to  a  case  in  which  judgment  to  account  was  rendered 
and  an  auditor  appointed  before  the  passage  of  the  act,  but  wherein  the 
account  was  not  taken  until  after  its  passage  :  Sturgis  v.  Hull^  48  Vt. 

When  the  language  of  a  statute  is  such  that  it  will  admit  of  either 
construction,  if  it  appears  that  a  retrospective  construction  is  necessary, 
to  accomplish  and  carry  into  effect  the  intent  and  purpose  of  the  legisla- 
ture, and  no  substantial  rights  are  thereby  impaired  or  destroyed,  and 
DO  wrong  done,  or  when  a  statute  is  purely  remedial,  and  does  not  take 
away  vested  rights,  such  a  construction  will  be  put  upon  it;  otherwise 
it  will  be  considered  as  prospective :  Id, 

Time.     See  Vendor, 
Vendor  and  Purchaser. 

Time —  When  of  Essence  of  Contract —  United  States  Notes — Specific 
Performance  where  Title  to  part  of  Land  fails. — Where  a  party  makes 
an  offer  to  sell  on  specified  terms,  giving  the  proposed  purchaser  the 
option  to  accept  the  terms  within  a  limited  period,  time  is  to  be  re- 
garded as  of  the  essence  of  the  offer,  and  an  acceptance  of  the  terms 
after  the  period  limited  will  not  be  binding  :  Longworlh  v.  MitckeU,  26 
Ohio  St. 

United  States  treasury  notes  are  a  lawful  tender  upon  contracts  stipu- 
lating for  the  payment  of  money  generally,  whether  made  before  or  after 
the  date  of  the  law  under  which  the  notes  were  issued ;  aod  this  rale 
applies  as  well  in  equity  as  at  law,  and  as  well  where  by  the  contract 
the  payment  is  optional  with  the  party  and  his  rights  made  to  depend 
upon  it,  as  where  the  payment  is  required  by  the  contract:  Id. 

Where  a  tenant-in-common  of  land  contracts  for  the  sale  and  convej- 
ance  of  the  entire  land,  with  a  purchaser  who  in  good  faith  believes  him 
to  be  sole  owner,  on  a  bill  filed  by  such  purchaser  for  a  specific  execn* 
tion  of  the  contract,  equity  will  decree  a  conveyance  by  the  vendor  of 
his  interest  in  the  land,  and  a  compensation  in  money  for  the  value  of 
the  outstanding  interest :  Id. 
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THE  UNITED  STATES  ON  THE  TAXING  POWERS 
OF  THE  STATES. 

(Concluded from  p.  638.) 

II.  Instrumentalities  of  the  United  States  Government, — The 
Federal  government  is  one  that  within  the  purview  of  the  powers 
granted  it  by  the  Constitution,  must  be  supreme,  and  all  state  laws 
that  conflict  with  the  proper  exercise  of  these  powers  are  invalid. 
This  principle  has  been  applied  to  the  tax  laws  of  the  states,  where 
they  affect  the  instrumentalities  ^which  the  Federal  government 
has  thought  necessary  and  proper  to  be  used,  to  carry  out  the 
powers  vested  in  it.  The  Federal  government  thought  proper  to 
create  a  bank  with  branches  in  the  different  states,  to  be  used  in 
carrying  on  the  fiscal  operations  of  the  government  The  state  of 
Maryland  required  every  bank  doing  business  in  that  state,  and 
not  chartered  by  the  state,  either  to  pay  a  stamp  duty  on  every 
note  issued,  or  pay  a  tax  of  $1500  in  gross ;  certain  penalties  were 
imposed  on  all  the  officers  of  a  bank  violating  the  law,  and  upon 
every  person  who  had  any  agency  in  circulating  such  notes.  An 
action  was  brought  for  the  penalty,  against  the  officer  of  a  branch 
of  the  Bank  of  the  United  States  for  a  violation  of  this  law.  It 
was  held  that  the  law  was  void,  and  that  the  instrumentalities 
of  the  government  could  not  be  taxed  by  the  state.  Marshall, 
J. :  "  The  sovereignty  of  a  state  extends  to  everything  which 
exists  by  its  own  authority,  or  is  introduced  by  its  permission,  but 
Vol.  XXIV.— 87  (689) 
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it  does  not  extend  to  those  means  which  are  employed  by  Congress 
to  carry  into  execution  powers  conferred  on  that  body  by  the  peo- 
ple of  the  United  States.  We  think  it  demonstrable  that  it  docs 
not.  Those  powers  are  not  given  by  the  people  of  a  single  state. 
They  are  given  by  the  people  of  the  United  States,  to  a  govern- 
ment whose  laws,  made  in  pursuance  of  the  Constitution,  declared 
to  be  supreme.  Consequently,  the  people  of  a  single  state  cannot 
confer  a  sovereignty  which  will  extend  over  them :  *'  McGulloch  v. 
State  of  Maryland,  4  Wheat.  316,  405  (Cond.  U.  S.  415-42^]. 
It  is  conceded  in  this  case  that  the  real  property  of  the  bank  was 
liable  to  taxation,  and  the  shares  of  the  stockholders  in  the  state 
were  also  liable;  those  constituted  property  subject  to  the  jurisdic- 
tion of  the  state  to  be  taxed  as  othef  property  in  the  state.  But  the 
effect  of  the  law  under  consideration,  was  to  prohibit  the  bank  from 
cor:ducting  its  business  in  the  state  except  upon  the  conditions  pre- 
scribed by  the  state.  This  could  not  be  done,  as  it  would  roake 
the  Federal  government,  in  carrying  out  the  powers  vested  in  it, 
dependent  upon  the  states  in  the  selection  of  its  instrunrients  for 
the  exercise  of  its  powers.  In  a  subsequent  case  it  was  urged 
{Osbom   V.    United  States  Bank,   9  Wheat.  860  (Cond.  U.  S. 

'278-9)),  that  this  was  a  private  corporation  engaged  in.  its  own 
business,  and  the  casual  circumstance  of  its  being  employed  by  the 
government  in  the  transaction  of  its  fiscal  affairs,  should  not  ex- 
empt it  from  taxation.  But  the  court  did  not  consider  it  a  private 
corporation,  whose  principal  object  was  individual  trade  and  indi- 

■  vidual  profit,  but  as  a  public  corporation,  created  for  public  and 
national  purposes.  The  principle  is  applied  to  a  tax  on  the  stock 
of  the  United  States  imposed  by  one  of  the  states  ;  this  was  said  to 
be  a  tax  on  the  power  of  the  government  to  borrow,  and  incon- 
sistent with  the  supreme  power  of  that  government  in  exercise  of 
its  vested  powers.  The  exercise  of  these  powers  can  not  be  im- 
peded, retarded  or  burdened  in  any  manner  whatever;  they  are  to 
be  wielded  independent  of  the  will  of  any  of  the  states  :  Weiton  v. 
City  of  Charleston,  2  Pet.  448-467  (Cond.  U.  S.  171-175). 

Congress,  on  the  25th  of  February  1862,  passed  a  law  which 
provides  that  "  all  stocks,  bonds  and  other  securities  of  the  United 
States,  held  by  individuals,  corporations  or  associations  within 
the  United  States,  shall  be  exempt  from  taxation  by  or  under  state 
authority.''  By  the  laws  of  the  state  of  New  York,  in  force  at 
this  time,  the  capital  of  banks  was  taxed  according  to  its  value ; 
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the  Bank  of  Commerce  claimed  that  so  much  of  ils  capital  as  was 
invested  in  stock  of  the  United  States  was  exempt  under  the  Act 
of  1862.  The  Court  of  Appeals  of  New  York  held  these  sto«ks 
were  not  exempt:  People  v.  Comrs  of  Taxes,  26  N.  Y.  ]6»5-6.' 
The  principle  involved  in  the  cases  allo\ving  the  exemption  was,  that 
to  tax  such  stock  was  to  tax  the  borrowing  power  of  the  United 
States,  that  such  exemption  could  only  affect  the  borrowing  power 
where  it  existed  at  the  time  of  the  loan,  so  as  to  influence  the 
terms  and  conditions  of  the  loan,  to  be  an  inducement  to  capital- 
ists to  part  with  their  funds.  But  here  the  borrowing  power  has 
been  executed,  and  the  exemption  confers  gratuitously  upon  the 
lenders  an  advantage,  not  at  the  expense  of  the  United  States,  but 
at  the  expense  of  the  states.  This  case  was  reversed  by  the  Su- 
preme Court  of  the  United  States  at  its  December  Term  1862, 
the  court  regarding  the  tax  as  one  upon  the  borrowing  power  of 
the  United  States,  and  equally  unconstitutional  whether  imposed 
on  the  stock  eo  nomine,  or  on  the  value  of  the  stock  as  included 
in  the  aggregate  of  the  tax  payer's  property  :  Bank  of  Commerce 
V.  New  York  City,  2  Black  620.  The  principle  which  formed 
the  basis  of  the  opinion  of  the  New  York  court,  does  not  seem  to 
be  noticed,  except  in  reference  to  the  distinction  claimed  between 
the  case  and  that  of  Weston  v.  Charleston,  as  to  what  the  court 
say,  that  the  question  is  one  of  power  and  not  as  to  the  limits  of 
the  exercise  of  the  power;  the  former  is  a  judicial  question,  the 
latter  is  not.  If  it  is  admitted  that  the  power  may  be  exercised 
by  the  states  at  all,  it  can  not  be  controlled;  and  is  such  an  inter- 
ference with  the  power  of  the  Federal  government  to  borrow 
money,  as  is  inconsistent  with  the  supreme  power  vested  in  that 
government  by  the  Constitution  :  Id.  631-2,  634. 

In  April  1868,  soon  after  the  decision  just  noticed,  the  legisla- 
ture of  New  York  changed  the  law  as  to  the  taxation  of  banks, 
by  which  it  was  in  future  to  be  imposed  ^^  on  a  valuation  equal  to 
the  amount  of  their  capital  stock  paid  in  or  secured  to  be  paid  in,** 
etc.  The  same  question  was  raised  under  this  statute  as  to  funds 
of  the  banks  invested  in  United  States  securities,  and  the  court 
held  that  a  tax  under  this  law  was  tax  on  the  property  of  tho 

*  This  court  had  previously  held  in  People  v.  ConCm  nf  Tax  a,  23  N.  Y.  192, 
before  the  passage  of  the  Act  of  1862,  that  such  stocks  rhi;:ht  be  taxed  by  tho 
state  where  there  was  no  unfriendly  discrimination  to  the  United  States  as  bor- 
rowers. 
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bank,  and  that  the  case  could  not  be  distinguished  from  the  former 
case.  The  tax  on  the  capital  of  a  bank  is  a  tax  on  all  the  pro- 
perty of  which  it  is  composed :  Bank  Tax  CasBj  2  Wall.  200-209, 
December  Term  1864.^  And  where  several  persons  associated 
together  and  doing  business  as  private  bankers,  with  all  their 
capital  invested  in  bonds  and  negotiable  securities  of  the  United 
States,  for  the  sole  purpose  of  re-selling  them  at  a  profit,  and  r^ 
purchasing  like  securities  to  be  sold  in  the  same  manner,  the 
capital  being  constantly  absorbed  in  some  such  securities,  is  not 
liable  to  state  or  municipal  taxation  :  Chicago  v.  Lamhy  52  III. 
414. 

Certificates  of  indebtedness  issued  for  supplies  furnished  the 
government  or  certificates  given  by  the  treasurer  of  the  United 
States  to  secure  a  loan  of  money,  stand  on  the  same  footing  as 
bonds  or  other  obligations  of  the  government :  The  Banks  v.  The 
Mayor,  7  Wall.  16 ;  State  v  Saight,  34  N.  J.  L.  (4  Vroom)  128; 
so  do  notes  of  the  United  States  under  the  Loan  and  Garrencj 
Acts  of  1862  and  1863,  usually  known  as  greenbacks :  Bank  v. 
Supervisors,  7  Wall.  28  ;  Montgomery  County  v.  JEIston,  82  Ind. 
27 ;  they  are  issued  by  the  government  in  the  exercise  of  unques- 
tioned powers,  which  cannot  be  controlled  to  any  extent  by  the 
states,  and  are  within  the  enumerated  class  of  securities  exempt 
by  Act  of  February  25th  1862  from  taxation  by  state  authority. 
So  too  it  has  been  held  United  Revenue  Stamps  are  not  taxable 
by  state  authority  {Palfrey  v.  City  of  Boston,  101  Mass.  329),  on 
the  principle  of  McCulloch  v.  Maryland.  While  the  courts  hold 
that  any  tax  on  the  securities  of  the  United  States  imposed  by  the 
states  is  void,  and  corporations  whose  funds  are  so  invested  are 
exempt  whenever  the  tax  rests  upon  the  property  of  the  cor- 
poration, yet  where  the  tax  is  imposed  on  the  franchise  of  the 
corporation,  is  in  the  form  of  a  bonus  paid  the  state  for  the  privi- 
lege of  doing  business  as  a  corporation,  the  fact  that  the  funds  of 
such  a  corporation  are  invested  in  securities  of  the  United  States 
does  not  impair  the  validity  of  the  tax  to  any  extent.  The  laws 
of  Connecticut  require  savings  banks  to  make  annual  returns  to 
the  comptroller  of  accounts,  "  of  the  total  amount  of  deposits''  in 
them  respectively  on  the  1st  day  of  July  of  each  year,  and  to  pay 

*  In  People  v.  Supervisors  of  Otsego^  51  N.  Y.,  the  history  of  New  York  legisli- 
tion  as  to  banks,  and  all  the  cases  on  the  subject,  are  given.  ^ 
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annually  to  the  treasurer  of  the  state  '*  a  sum  equal  to  three- 
fourths  of  one  per  cent,  on  the  total  deposits"  in  the  bank  on  that 
day.  One  of  these  banks  had,  on  1st  July  1863,  $500,161  of  its 
deposits  invested  in  securities  of  the  United  States,  exempt  under 
Act  of  1862,  and  it  claimed  that  as  to  that  portion  of  its  deposits 
the  tax  was  void.  But  the  court  held  that  the  tax  was  not  a  tax 
on  property,  but  a  tax  on  the  franchise  of  the  bank  and  valid : 
Society  for  Savings  v.  Coite^  6  Wall.  694;  Monroe  Savings  Bank 
V.  City  of  Rochester^  37  N.  T.  866.  Shareholder  cannot  deduct 
from  value  of  share  his  just  debts  :  People  v.  Dolan,  36  N.  Y.  59. 
A  statute  of  Massachusetts  requires  savings  banks  to  pay  to  the 
commonwealth,  on  account  of  its  depositors,  a  tax  of  one-half  of 
one  per  cent,  on  the  amount  of  its  ^  deposits  ;  to  be  assessed  one* 
half  on  the  average  amount  of  its  deposits  for  six  months  preceding 
the  1st  of  May,  and  the  other  half  on  the  average  amount  of  its 
deposits  for  six  months  preceding  1st  of  November ;  this  was  held 
to  be  a  tax  on  the  franchise  of  the  bank,  and  not  a  tax  on  pro- 
perty, and  therefore  valid :  Provident  Ins.  v.  Massachusetts,  6 
Wall.  611.  So  too  a  statute  requiring  corporations  having  a  capi- 
tal stock  divided  into  shares,  to  pay  a  tax  of  one-sixth  of  one  per 
cent,  upon  the  excess  of  the  mslrket  value  of  all  such  stock,  over 
the  value  of  its  real  estate  and  machinery,  is  a  tax  on  the  franchise 
of  the  corporation  and  not  a  tax  on  property,  and  the  funds  of 
such  corporation  invested  in  United  States  securities  are  not  ex- 
empt from  state  taxation  :  Hamilton  Co,  v.  Massachusetts,  6  Wall. 
632.  But  where  depositors  in  savings  banks  are  taxable  for  their 
deposits,  the  banks  are  not  liable  to  be  taxed  on  the  investment  of 
the  deposits  in  national  bank  stock :  Augusta  Savings  Bank  v. 
Augusta^  66  Maine  176. 

(a)  National  Banlcs, — Most  of  the  cases  in  reference  to  the 
taxation  of  national  banks  by  the  states,  arise  under  the  Act  of 
June  1864,  which  contains  this  proviso :  ^'  That  nothing  in  this 
act  shall  be  construed  to  prevent  all  the  shares  in  any  of  said  asso- 
ciations, held  by  any  person  or  body  corporate,  from  being  in- 
cluded in  the  valuation  of  the  personal  property  of  such  person  or 
corporation,  in  the  assessment  of  taxes  imposed  by  or  under  state 
authority,  at  the  place  where  such  bank  is  located  and  not  else- 
where, but  not  at  a  greater  rate  than  is  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual  citizens  of  such  state. 
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provided  that  the  tax  so  imposed  under  the  laws  of  any  state  upon 
the  shares  of  any  of  the  associations  authorized  by  this  act,  shall 
not  exceed  the  rate  imposed  upon  the  shares  in  any  of  the  banks 
organized  under  authority  of  the  state  )i?here  such  association  if 
located.  Provided  also,  that  nothing  in  this  aet  shall  exempt  the 
real  estate  of  associations  from  either  state,  county  or  municipal 
taxes,  to  the  same  extent  according  to  its  value,  as  other  real 
estate  is  taxed  :*'  Brightly's  Digest  66,  67.  §  42.  The  Act  of 
1863  contained  no  such  provision.  In  a  case  arising  under  it,  it 
was  said  that  the  states  have  no  power  to  tax  the  means  and  in- 
struments employed  by  the  national  government  in  the  exercise  of 
its  constitutional  functions,  and  though  the  state  and  Congress  may 
exercise  a  concurrent  power  of  taxation  over  the  same  subject- 
matter,  yet  it  may  bear  such  a  relation  to  the  national  government 
that  Congress,  by  reason  of  its  paramount  authority,  may  exclude 
the  states  from  the  free  exercise  of  their  concurrent  right.  But 
where  Congress  in  the  latter  case  does  not  exercise  its  exclusive  right 
of  taxation,  the  states  are  left  free  to  exercise  their  concurrent 
powers.  The  shares  of  national  banks  were  thought  to  come  in  the 
latter  class  and  to  be  subject  to  state  taxation :  Stetson  v.  City  of 
Bangor^  56  Maine  274.  Some  of  the  state  courts,  while  recog- 
nising the  Act  of  1864  as  valid  and  enforcing  its  provisions,  ques- 
tion the  authority  of  Congress  to  establish  the  national  bank 
system  :  Sviithy  County  Treasurer y  v.  Webb,  11  Minnesota  500, 
612. 

In  December  1865,  the  first  case  requiring  a  construction  of 
this  Act  of  1864,  arose  out  of  the  statute  of  New  York,  in  which 
it  was  enacted  '^  that  shares  in  the  national  banks  should  be  in- 
cluded in  the  valuation  of  personal  property  of  any  person  or  body 
corporate,  in  the  assessment  of  taxes  in  the  town  or  ward  vhere 
the  bank  is  located  and  not  elsewhere,*'  but  contained  no  provi- 
sion that  the  tax  imposed  should  not  exceed  the  rate  imposed 
upon  the  shares  of  banks  organized  under  state  authority.  The 
act  was  held  void  because  there  was  no  tax  laid  on  the  shares  of 
state  banks  at  all,  although  there  was  a  tax  on  the  capital  of  such 
banks:  Van  Allen  v.  AsseasorSy  3  Wall.  573.  For  an  able  dis- 
cussion of  this  subject  see  City  of  Utica  v.  Churchill^  33  N-  Y. 
161,  It  was  claimed  by  the  counsel  of  the  national  banks,  and 
the  position  sustained  by  a  minority  of  the  court,  that  so  much  of 
the  capital  of  the  national  banks  as  was  invested  in  United  States 
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bonds  was  not  liable  to  taxation,  on  the  principle  of  the  case  of  The 
Bank  of  Commerce  v.  New  York.  It  was  an  actual,  though  indirect, 
taxation  of  the  bonds,  and  it  was  doubted  whether  Congress  had 
power,  without  express  reservation  in  the  loan  acts,  to  authorize 
such  taxation.  And  it  was  attempted  to  be  shown  that  Congress 
did  not  intend  to  authorize  the  taxation  of  the  shares  of  these 
banks  without  reference  to  the  amount  of  capital  invested  in  national 
securities :  Ibid.  Chase,  J.,  689.  But  this  view  was  repudi- 
ated by  the  majority,  upon  plain  and  well-known  principles  of 
law.  Large  and  important  privileges  were  granted  to  the  cor- 
porators of  these  banks,  and  the  tax  imposed  by  the  government  of 
the  United  States,  and  allowed  to  be  imposed  by  the  states,  were 
burdens  imposed  as  conditions  of  the  grant  of  the  charters ;  the  tax 
was  on  the/ranc/a'^e,  not  upon  the  bonds.  And  should  the  view  be 
deemed  even  plausible,  that  it  was  a  tax  on  the  bonds,  then  it  was 
a  tax  on  the  new  use  and  new  privilege  conferred  upon  the  holders 
of  these  bonds,  a  tax  annexed  as  a  condition  to  the  enjoyment  of 
this  new  use  and  new  application  of  the  bonds.  Further,  the  bonds 
are  owned  by  the  corporation,  a  distinct  person  from  the  share- 
holders ;  the  latter  are  interested  in  the  property  of  the  bank,  but 
they  are  not  the  owners  of  it,  they  are  entitled  to  participate  in 
the  profits  of  the  bank  earned  in  the  employment  of  its  capital 
during  its  existence,  in  proportion  to  the  number  of  shares  held; 
and  upon  its  dissolution,  to  their  proportion  of  its  property  that 
may  remain  after  payment  of  its  debts ;  it  is  this  interest  which 
the  states  may  tax  and  not  the  capital  of  the  bank :  Ibid. 
Nelson,  J.,  582-84.  It  is  to  be  observed,  in  connection  with 
this  opinion  of  the  minority  of  the  court,  that  in  the  leading 
case  on  this  subject  {McCulloch  v.  Maryland)^  where  the  Bank  of 
the  United  States  was  a  public  corporation,  created  for  public 
and  national  purposes,  it  was  conceded  that  the  shares  of  the  stock- 
holders were  subject  to  taxation  by  the  state ;  that  they  were  pro- 
perly subject  to  the  jurisdiction  of  the  state.  Soon  after  this  deci* 
sion,  in  April  1866,  New  York  passed  another  act,  taxing  shares 
of  the  national  banks  as  other  personal  property,  in  the  place  where 
located,  with  this  proviso:  ''But  not  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital  in  the  hands  of  individuals 
in  this  state."  At  the  December  Term  1866  of  the  Supreme  Court 
of  the  United  States,  this  act  was  held  to  be  in  conformity  to  the 
Act  ot  Congress,  and  valid.   Three  of  the  judges  dissented  upon  the 
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same  ground  taken  in  the  previous  case  :  People  v.  The  Commii* 
sioners,  4  Wall.  244 ;  People  v.  The  Oommissioners  of  Taxes,  35 
N.  Y.  423.  Where  a  state  imposes  a  tax  on  the  capital  of 
state  banks,  the  shares  in  the  hands  of  the  stockholders  being 
exempt,  a  law  imposing  a  tax  on  the  shares  held  in  national  banks 
violates  the  Act  of  Congress  of  1864  and  is  void  :  Bradley  \.  Peo- 
ple, 4  Wall.  469. 

The  state  of.  Kentucky  passed  a  law  imposing  a  tax  on  bank 
stock  or  stock  in  any  moneyed  corporation  of  loan  or  discount,  of 
fifty  cents  on  each  share  thereof,  equal  to  one  hundred  dollars, 
and  directed  that  the  cashier  of  a  bank  whose  stock  is  taxed  should, 
on  the  first  day  in  July  of  each  year,  pay  into  the  treasury  of  the 
state  the  amount  of  tax  due  on  the  shares  of  the  bank ;  imposing 
a  penalty  on  cashier  and  his  sureties  for  a  £eiilure  to  comply 
with  the  law.  This  is  a  tax  on  the  shares  of  the  stockholders  and 
not  upon  the  capital  of  the  bank.  The  circumstance  that  the  tax  is 
collected  through  the  officers  of  the  bank  does  not  alter  the  char- 
acter of  the  tax.  It  is  a  common  mode  of  collecting  such  taxes.  The 
officer  of  the  bank  is  made  the  tax  collector  of  the  state.  National 
Bank  v.  Commonwealth^  9  Wall.  363.  People  v.  Bradley,  39  111. 
130,  and  Mc  Veigh  \.  Chicago y  49  111.  818,  support  the  doctrine  that 
shares  of  national  banks  may  be  taxed  by  the  states :  s.  P.  Smith, 
Co.  Treas.y  v.  Wehb,  11  Minn.  500.  The  doctrine  of  the  exemp- 
tion of  the  instrumentalities  of  the  Federal  government  from  tax- 
ation by  the  states,  and  its  limitation,  of  which  this  case  is  an  ex- 
ample, is  well  stated  by  Miller,  J. :  ^'  The  doctrine  has  its 
foundation  in  the  proposition,  that  the  right  of  taxation  may  be  so 
used  by  the  states  as  to  destroy  the  instrumentalities  by  which  the 
government  proposes  to  eifect  its  lawfiil  purposes  in  the  states. 
....  The  limitation  is,  that  the  agencies  of  the  Federal,  gov- 
ernment are  only  exempted  from  state  legislation  so  far  as  that 
legislation  may  interfere  with  or  impair  their  efficiency  in  per- 
forming the  functions  by  which  they  are  designed  to  serve  that 
government.  Any  other  rule  would  convert  a  principle  founded 
alone  in  the  necessity  of  securing  to  the  government  of  the  United 
States  the  means  of  exercising  its  legitimate  powers,  into  an  un- 
authorized and  unjustifiable  invasion  of  the  rights  of  the  states:" 
Miller,  J.,  9  Wall.  361-62. 

Where  a  state  imposes  a  tax  on  the  shares  of  a  national  bank, 
at  the  same  rate  as  state  banks,  with  the  exception  of  two  banks,  as 


ON  TAXING  POWERS  OF  THE  STATES.  697 

to  which  it  had  previously  disabled  itself  by  a  contract  from  taxing 
beyond  a  certain  amount,  the  rate  upon  the  national  banks  being 
at  a  rate  higher  than  these  latter  banks,  is  not  a  violation  of  the 
Act  of  1864.  That  act  only  requires  the  states  to  tax  as  far  as  it 
has  capacity  the  shares  of  national  banks  in  like  manner  as  banks 
of  its  own  creation :  Lionberger  v.  Rowse^  9  Wall.  468.  So  where 
there  is  a  tax  on  shares  of  national  banks  at  the  same  rate  as  other 
moneyed  capital,  but  some  moneyed  capital  in  the  county  where 
the  bank  is  located  is  exempt  from  taxation,  the  tax  is  valid : 
^veritVs  Appeal^  71  Penna.  St.  216.  The  principle  has  been  applied 
to  cases  where  there  is  a  tax  upon  shares  of  national  banks  and  no 
tax  upon  shares  of  state  banks,  eo  nomine^  and  the  tax  imposed  on 
the  state  banks  is  a  full  equivalent  for  that  imposed  on  the  shares 
of  the  national  banks,  as  a  tax  of  three-quarters  of  one  per  cent, 
on  the  amount  of  the  capital  stock  of  state  banks,  regardless  of  the 
fact  that  a  portion  of  its  capital  is  invested  in  United  States  secu- 
rities, or  has  been  lost  in  business :  Van  Slyke  v.  State^  28  Wise. 
655 ;  Bagnall  v.  State^  25  Id.  112 ;  but  where  the  tax  imposed  on 
the  capital,  profits  and  time  deposits  of  state  banks,  is  subject  to 
a  deduction  for  real  estate  and  United  States  bonds,  it  is  not  re- 
garded as  an  equivalent  for  that  imposed  on  the  national  banks: 
^azer  et  aL  v.  Seibcon  et  al.,  16  Ohio  N.  S.  614.  Although  the 
tax  is  in  form  upon  the  capital  of  the  bank,  that  is,  is  regulated  by 
the  amount  of  the  capital,  if  there  be  no  deductions, 'and  the  same 
rate  of  tax  is  required,  the  burden  on  the  stockholders  or  on  the 
shares  is  the  same ;  but  if  there  are  deductions,  then  the  tax  on  the 
state  banks  is  diminished,  and  to  that  extent  the  rate  is  higher  on 
the  shares  of  the  national  banks. 

The  National  Banking  Act  requires  the  shares  to  be  taxed  *^  at 
the  place  where  the  bank  is  located  and  not  elsewhere.'*  The  courts 
of  Maine  and  other  states  hold  that  the  place  contemplated  is  the 
town  or  district  in  which  the  bank  was  situated  :  Packard  v. 
Lewiston,  55  Haine  456 ;  Abbott  v.  Bangor,  56  Id.  810 ;  s.  p. 
Stratham  v.  Mandeville,  83  Ind.  Ill ;  People  v.  The  CommiS' 
sionera  of  Taxes,  85  N.  Y.  423-488;  others  that  the  place  intended 
was  the  ^tate,  and  that  the  state,  in  exercising  the  right  of  taxing 
the  shares,  might  assess  them  at  the  residence  of  the  owner  or  at 
the  town  in  which  the  bank  was  located :  Austin  v.  Aldermen  of 
Boston,  14  Allen  859 ;  Clapp  v.  Burlington,  42  Vt.  579.  In 
1868  Con  press  gave  a  legislative  construction  to  the  Act  of  1864, 
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by  amending  that  act  and  declaring  that  the  ^ords,  ''  the  place 
where  the  bank  is  located  and  not  elsewhere,"  shall  be  constraedto 
mean,  ^'the  state  within  which  the  bank  is  located  :'*  15  Stat,  at 
Large  84.  This  act  abolishes  the  rule  as  to  shares  in  national 
banks,  that  personal  property  of  an  intangible  character  follows 
the  person  for  the  purposes  of  taxation,  and  gives  it  a  situs  of  its 
own,  to  wit,  that  of  the  state  in  which  the  bank  is  located,  and  such 
state  may  tax  these  shares  whether  the  owners  are  residents  or 
non-residents  of  the  state:  Providence  Inst,  for  Savings  ^  Jewell 
V.  City  of  Boston,  101  Mass.  575 ;  Tappan  v.  Merchants  Nat 
Bank,  19  Wall.  491.  The  case  last  cited  from  Massachusetts 
speaks  of  this  act  as  giving  to  national  bank  shares  to  some  extent 
the  character  and  fixity  of  real  estate,  and  the  latter  is  authority 
foi*  the  position  that  such  shares  may  be  assessed  in  the  town  in 
which  the  bank  is  located,  whether  the  owners  are  residents  of  the 
town  or  reside  in  some  other  part  of  the  state,  or  are  non-residents 
of  the  state.  But  it  is  submitted  that  it  is  also  true  that  resi- 
dents of  the  state  may  still  be  assessed  at  their  residence  when  it 
is  diiferent  frotn  the  location  of  the  bank.  A  statute  contemplat- 
ing such  an  assessment  has  been  held  valid  :  Austin  v.  The  Alder- 
men, 7  Wall.  695 ;  but  in  that  case  the  residence  of  the  partjr 
assessed  and  the  location  of  the  bank  were  the  same,  and  the  court 
refused  to  express  any  opinion  as  to  the  validity  of  such  an  act, 
if  the  residence  and  location  were  diiferent. 

(b)  Other  Instrumentalities, — The  states  cannot  tax  an  officer 
of  the  United  States  for  his  office,  nor  tax  the  emoluments  of  the 
office.  The  officers  of  the  government  are  necessary  in  its  adminis- 
tration ;  if  they  can  be  interfered  with  in  any  manner  by  the  states, 
the  government  would  not  be  supreme  :  Dobbins  v.  Commmioners 
qf  Erie,  16  Pet.  435  (Cond.  U.  S.  370).  But  an  officer  of  the 
United  States  army  residing  in  Philadelphia,  although  without 
any  domiciliary  intention,  is  liable  to  be  taxed  for  his  household 
furniture,  or  other  personal  property  :  Finley  v.  City  of  Philadel- 
phia, 32  Penna.  St.  381.  So  an  enlisted  soldier,  possessed  of  real 
and  personal  property  situated  in  the  town  in  which  he  is  stationed, 
is  liable  to  be  taxed  for  such  property,  although  he  is  not  liable  to 
taxation  by  reason  of  his  being  stationed  there  as  a  soldier.  And 
as  to  the  tax  for  which  he  is  liable,  he  may  be  arrested  for  non- 
payment under  the  laws  of  the  state  :  Webster  v.  Seymour,  8  Vt. 
135.     Massachusetts  imposed  a  tax  on  the  income  from  ^'any 
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profession,  trade  or  employment."  A  clerk  in  a  post-office,  who  was 
appointed  by  the  deputy  postmaster,  and  whose  appointment  was 
approved  by  the  postmastcr-general>  was  assessed  upon  bis  income, 
which  included  his  salary  as  such  clerk.  It  was  held,  that  tliis 
did  not  come  within  the  rule  of  Dobbin$  v.  Commissioners  of  Erie; 
that  was  a  tax  upon  the  office,  this  on  the  income,  and  the  clerk 
was  made  liable  for  the  tax :  Melcher  v.  City  of  Boston^  9  Mete. 
73.  It  is  difficult  to  see  the  force  of  this  distinction.  A  clerk  is 
as  necessary  in  carrying  on  the  operations  of  the  postal  depart- 
ment of  the  government  as  the  postmasters  themselves,  and  a  tax 
on  the  emoluments  of  the  clerk,  although  in  form  a  tax  on  income, 
is  as  much  a  burden  upon  one  of  the  instrumentalities  of  the 
government  as  a  tax  on  the  income  of  the  postmaster  himself,  and 
void  to  the  extent  that  the  emoluments  of  his  office  constitute  that 
income. 

The  forts,  arsenals,  dockyards,  mints,  post-offices,  custom-houses, 
or  any  other  public  property  of  the  United  States,  are  not  liable  to 
state  taxation,  coming  within  description  of  instrumentalities  of  the 
government,  necessary  to  the  exercise  of  the  power  vested  in  it : 
Const.  U.  S.,  art.  1,  §  8,  par.  17.  The  public  domain  is  not 
liable  to  taxation  by  the  states.  When  the  government  parts  with 
the  title  under  the  land  laws,  it  becomes  liable  to  taxation  in  the 
hands  of  the  purchaser.  The  contract  of  purchase  is  complete 
when  the  certificate  of  entry  is  executed  and  delivered  ;  thereafter 
the  land  ceases  to  be  a  part  of  the  public  domain  and  is  liable  to 
taxation  by  the  states  :  Carroll  v.  Safford^  3  How.  450  ;  Wither- 
spoon  v.  Duncan^  4  Wall.  210.  Land  as  such  in  the  occupancy 
of  a  pre-eraptor,  whose  right  to  purchase  has  not  been  determined 
in  his  favor,  is  not  subject  to  taxation  until  it  has  been  paid  for. 
Up  to  that  time,  it  is  only  a  proffer  to  a  certain  class  of  persons 
that  they  may  become  purchasers.  People  v.  Shearer^  30  Cal. 
645 ;  Grand  Gulf  Railroad  ^  B.  Co,  v.  Bryan,  8  Smedes  &  M.  268. 
Parker  v.  Winsen^  5  Kansas  362,  seems  to  be  contri,  but  this  was 
under  a  treaty  with  Indians,  providing  "  none  of  such  lands  shall 
be  subject  to  taxation  until  patents  are  issued  therefor."  But 
where  occupants  of  public  lands  of  the  United  States,  whether  a 
pre-emptor  or  one  without  license,  has  placed  improvements  on 
them,  they  are  liable  to  assessment  and  taxation,  if  made  so  by 
express  statute  of  the  state:  People  v.  Shearer,  SO  Cal,  645.  This 
species  of  property,  whose  existence  is  recognised  in  many  of  the 
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western  states,  as  capable  of  being  bought,  sold,  and  taken  in 
execution,  is  thus  described  by  Sawyer,  J. :  '*  These  possessions 
are  recognised  as  a  species  of  property  subsisting  in  the  hands  of 
the  citizen.  It  is  not  the  land  itself,  nor  the  title  to  the  land,  nor 
is  it  the  identical  estate  held  by  the  United  States.  It  is  not  the 
pre-emption  right,  but  it  is  the  possession  and  valuable  use  of 
the  land,  subsisting  in  the  citizen."  The  pre-emption  right  is  tbus 
described  in  another  state  :  ^^  Strictly  speaking  it  is  not  an  estate 
within  any  definition  known  to  the  common  law.  It  is  not  an 
interest  in  the  legal  title ;  but  only  a  right  of  occupancy  for  the 
time  being,  with  a  privilege  of  purchasing  at  some  future  period, 
at  a  stipulated  price.  It  is  treated  as  property  in  this  state,  taken 
and  sold  on  execution,  passes  to  an  assignee  in  bankruptcy  and 
may  pass  by  deed  or  other  transfer :  Delaney  v.  Bamett,  4 
Gilm.  (111.)  454,  492;  Pierson  v.  David,  1  Iowa  23;  Bu$h  y. 
Marshall,  6  How.  291 ;  Thredgill  v.  Pintard,  12  How.  36.  So 
the  possessory  right  in  a  mining  claim  is  subject  to  taxation,  and 
not  within  the  express  exemption  of  the  act  admitting  California 
into  the  Union,  ^'  that  the  state  shall  never  lay  any  tax  or  assess-' 
ment  of  any  description  whatever  upon  the  public  domain :"  State 
v.  Moore,  12  Cal.  56 ;  affirmed  in  People  v.  FrUhie,  31  Id.  146 ; 
People  V.  Cohen,  31  Id.  210 ;  People  v.  Black  Diamond  Co,,  37 
Id.  54. 

The  title  to  all  land  in  this  country  is  in  the  states,  subject 
to  the  right  of  occupancy  of  the  Indians,  who  have  no  right  to  sell 
or  dispose  of  it,  except  by  the  consent  of  the  state  in  which  it  is 
located.  The  state  has  the  privilege  of  purchasing  from  the 
Indians.  The  lands  occupied  by  the  Indians  are  not  subject  to 
taxation  by  the  state,  but  where  there  is  a  treaty  by  which  the 
Indian  title  is  extinguished,  and  which  provides  for  their  removal 
beyond  the  Mississippi  within  the  period  at  which  the  purchaser 
at  a  tax  sale  would  be  entitled  to  possession,  the  lands  are  subject 
to  taxation :  Fellows  v.  Deniston,  23  N.  Y.  420.  Nor  are  these 
lands  subject  to  taxation  for  the  special  purpose  of  surveying  them 
and  opening  roads  through  them,  although  the  Indians,  with  the 
consent  of  the  United  States,  have  agreed  to  sell  to  private  indi- 
viduals and  to  give  possession  within  a  certain  period,  it  is  only 
after  the  lapse  of  such  period  that  they  are  taxable :  The  New  York 
Indians,  6  Wall.  761.  Nor  is  the  principle  affected  by  the  fact 
that  the  primitive  habits  and  customs  of  the  tribe,  when  in  a  sav- 
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age  state,  have  been  largely  changed  by  their  intercourse  with  the 
whites,  if  they  still  retain  their  tribal  organization,  which  is  recog- 
nised by  the  national  government,  as  shown  by  having  its  Indian 
agent  among  them,  paying  annuities  and  dealing  otherwise  with  the 
'' head  men:*'   The  Kansas  Indians,  5  Wall.  737. 

The  Pacific  Railroad  claimed  the  benefit  of  the  principle  of  Mc- 
'CuUoch  V.  Mart/land,  upon  the  ground  that  the  road  was  con- 
structed under  the  direction  and  authority  of  Congress,  for  the 
uses  and  purposes  of  the  United  States,  and  was  a  part  of  a  sys- 
tem of  roads  thus  constructed,  and  that  the  aids  granted  by  Con- 
gress to  the  road  were  in  exercise  of  its  powers  to  regulate  commerce^ 
establish  post-offices  and  post-roads,  to  raise  and  support  armies  . 
and  to  suppress  insurrection  and  invasion.  The  claim  was  not 
sustained,  the  court  drawing  the  distinction  between  the  means 
employed  by  the  government  and  the  property  of  agents  employed 
by  the  government.  The  instrumentalities  created  by  the  govern- 
ment for  its  purposes  are  exempt,  but  a  corporation  deriving  its 
existence  from  state  law,  exercising  its  franchise  under  state  law, 
and  holding  its  property  within  state  jurisdiction,  is  liable  to  state 
taxation  for  its  property.  The  railroad  is  only  an  agent  employed 
by  the  government,  which  employment  entitles  it  to  no  peculiar 
privileges  as  to  the  taxation  of  its  property :  Thomson  v.  Pacific 
Railroadj  9  Wall.  579 ;  Railroad  Co.  v.  Peniston^  18  Id.  5. 

W.  H.  Burroughs. 

Norfolk,  Ya. 


■  <•» 


RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  Rhode  Island. 
MARIANNA  RAY  ».  JOSIAH  SIMMONS. 

B.  deposited  in  a  savings  bank  certain  money  in  his  own  name  as  trustee  for  R. 
and  gAre  the  bank-book  to  R.,  who  was  his  step-daughter  ;  R.  returned  the  book  to 
B.,  in  whose  control  it  remained  until  his  death.  In  an  equity  suit  by  R.  against 
the  administrator  of  B.,  claiming  the  deposit  as  trust  funds  held  by  B.  for  R. : 
Held,  that  the  trust  was  completely  constituted. 

Held,  further,  that  the  trust  being  constituted,  the  fact  that  it  was  voluntary 
was  no  reason  for  refusing  relief. 

To  constitute  a  trust  it  is  enough  if  the  owner  of  property  conveys  it  to  another 
in  trust,  or  if  the  owner  of  personalty  unequivocally  declares,  either  orally  or  in 
writing,  that  he  holds  it  in  presenti  in  trust  for  another. 

A  bill  in  equity  to  enforce  a  trust  brought  against  an  administrator  alleged 
that  the  respondent  as  administrator  withdrew  a  bank  deposit,  being  the  trust  funds 
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in  question,  The  answer  allej^  the  respondent's  appointment  as  administrator 
in  Massachasetts,  and  that  as  snch  he  withdrew  the  deposit  and  held  the  same  a.^ 
part  of  his  decedent's  estate.  Htld,  in  the  absence  of  denial  by  the  administrator, 
that  lie  held  the  deposit  as  administrator  in  Rliode  Island,  that  the  court  would 
presume  he  held  it  as  administrator  in  Rhode  Island  and  wonld  order  him  to  ac- 
count directly  with  the  complainant,  the  trust  having  been  proven. 

In  Equity.     The  facts  are  stated  in  the  opinion. 
Charles  M,  Salisbury  ^  L.  Salisburt/y  for  complainant. 
TillinghaBt  ^  Ely,  for  respondent. 

The  opinion  of  the  court  was  delivered  bj 

DuRFEB,  C.  J. — The  principal  question  in  this  case  is  whether 
the  plaintiif  is  beneficially  entitled  to  a  sum  of  money  which  was 
formerly  on  deposit  in  the  Fall  River  Savings  Bank.  The  deposit 
was  made  by  the  late  Levi  Bosworth,  in  his  own  name,  as  trustee 
for  the  plaintiff, — the  account  contained  in  the  bank-book  which 
was  furnished  to  Bosworth  being  headed  as  follows,  to  wit :  *'  Dr. 
Fall  River  Savings  Bank,  in  account  with  Levi  Bosworth,  trustee 
for  Marianna  Ray,  Prov.  Cr."  The  first  deposit  of  $484  is  credited 
as  cash,  under  the  date  of  April  6th  1868.  The  account  is  also 
credited  with  cash,  October  Slst  1868,  $30,  and  January  8th  1872, 
$70,  and  with  divers  dividends.  All  the  dividends  were  crediteJ 
as  they  accrued,  except  one  of  $25.66,  which  was  paid  to  Bos- 
worth, October  12th  1870.  And  this  was  the  only  money  with- 
drawn from  the  deposit  by  him  previous  to  his  death,  which 
occurred  September  15th  1872.  The  plaintiff,  Marianna  Ray,  is 
the  daughter  of  Ruth  M.  Bosworth,  the  widow  of  Levi  Bosworth, 
by  a  former  husband.  She  lived  in  the  family  of  Levi  Bosworth 
for  several  years  previous  to  his  death.  Levi  Bosworth  had  no 
children.  Mrs.  Bosworth  testifies  that  he  treated  the  plaintiff  as 
his  daughter.  She  also  testifies  that  the  first  she  knew  of  the 
bank-book,  Mr.  Bosworth  brought  it  home  and  threw  it  in  the 
plaintiff's  lap.  The  plaintiff  opened  and  read  it,  and  said  she  was 
much  obliged  for  the  present.  Bosworth  said  nothing  in  reply- 
She,  Mrs.  Bosworth,  put  the  book  in  a  box  where  she  kept  her 
own  bank-book,  a  bank-book  of  her  daughter,  and  bank-books 
belonging  to  her  husband.  She  says  ho  carried  the  book  to  Fall 
River  three  times  to  have  the  interest  entered,  and  gave  it  to  the 
plaintiff  on  his  return.  He  was  a  man  of  few  words,  and  would 
da  things  without  explanation.     When  he  made  the  last  deposit 
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of  $70  and  gave  the  plaintiff  notice  of  it,  she,  Mrs.  Bosworth,  said 
to  him:  '*I  don't  know  about  your  making  such  presents!"  to 
which  he  replied,  "I  shouldn't  think  you  need  trouble  yourself 
about  it;  if  anything  happens  to  her,  you  will  hold  it.** 

The  plaintiff  claims  to  bo  entitled  to  Xho  deposit,  as  money  held 
in  trust  for  her  by  Levi  Bosworth.  The  defendant,  as  adminis- 
trator on  Bosworth*8  estate,  resists  the  claim.  His  answer  to  her 
bill  avers  on  information  and  belief  that  Bosworth  made  the 
deposit  in  his  name  as  trustee  for  his  own  convenience,  and  because 
he  had  another  deposit  in  his  own  name  to  as  large  an  amount  as 
the  bank  would  receive  on  any  one  account,  and  therefore,  to  in- 
duce thb  bank  to  receive  the  further  deposit,  he  put  it  in  his  name 
as  trustee,  as  is  a  very  common  practice  in  such  cases,  always 
retaining  the  book  under  his  own  control.  In  support  of  this  aver- 
ment the  defendant  testified  that  Bosworth  told  him,  when  he  was 
building  his  house,  that  he  had  money  deposited  in  the  Fall  River 
Savings  Bank,  in  his  own  name,  to  as  large  an  amount  as  he  could 
deposit  in  his  own  name,  and  in  another  person's  name,  but  did 
not  say  in  whose  name.  He  also  testified  to  conduct  and  admis- 
sions, on  the  part  of  the  plaintiff  and  her  mother,  at  variance  with 
the  plaintiff's  present  claim.  We,  however,  refrain  from  reciting 
this  testimony,  because,  in  view  of  the  explanations  given  by  Mrs. 
Bosworth,  we  are  not  prepared  to  believe  that  her  testimony  is 
substantially  incorrect. 

The  defendant  contends  that  the  plaintiff  is  not  entitled  to 
relief,  because  there  was  no  effectual  trust,  inasmuch  as  Bos- 
worth, by  retaining  the  book,  always  kept  and  intended  to  keep 
control  over  the  deposit  for  his  owii  use,  and  did  in  fact  so  con- 
trol it  by  receiving  the  dividend  which  was  paid  to  him  October 
12th  1870. 

We  think,  however,  the  trust  was  completely  constituted.  Levi 
Bosworth  deposited  the  money  in  the  bank  to  himself  as  trustee. 
The  bank,  receiving  it,  credited  it  to  him  as  trustee,  and,  from 
time  to  time,  credited  to  him  as  trustee  the  dividends  accruing 
thereon.  It  gave  him  a  bank-book  in  which  these  credits  wero 
entered.  Bosworth  moreover  communicated  to  the  plaintiff  the 
fact  that  he  had  made  the  deposit  to  himself  as  her  trustee  by 
letting  her  have  the  book.  It  is  urged  that  the  book  was  returned 
to  him  by  her,  and  retained  by  him.  But  tlic  book  was  given  by 
the  bank  to  him  as  trustee,  and  as  trustee  he  would  properly  re- 
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tain  it.  All  was  done  which  the  plaintiff  could  ask,  nnless  she 
desired  to  have  the  money  paid  or  transferred  to  her,  which  would 
be  not  constituting  the  trust,  but  carrying  into  effect  and  discharg- 
ing it.  Bosworth  might  have  declared  himself  more  expUcitly; 
but,  supposing  his  object  was  to  create  a  trust  and  make  himself 
the  trustee,  we  can  think  of  no  act  necessary  to  effect  his  purpase 
which  he  has  left  undone. 

When  the  trust  is  voluntary,  courts  of  equity  do  not  enforce  it, 
so  long  as  it  remains  inchoate  or  incomplete  ;  but  when  once  the 
trust  has  been  constituted,  they  do  not  refuse  relief  because  it  is 
voluntary :  Stone  et  ah  v.  King  et  aLy  7  R.  I.  358.  A^  person 
need  use  no  particular  form  of  words  to  create  a  trust,  or  to  make 
himself  a  trustee.  It  is  enough  if,  having  the  property,  he  convejs 
it  to  another  in  trust,  or,  the  property  being  personal,  if  he  une- 
quivocally declares,  either  orally  or  in  writing,  that  he  holds  it  in 
presenti  in  trust  or  as  a  trustee  for  another :  Ez  parte  Pye,  18 
Ves.  Jr.  140  ;  Milroy  v.  Lord,  4  De  G.  F.  &  J.  264 ;  Jtichardson 
V.  Richardson,  Law  Rep.  3  Eq.  686 ;  Kekewich  v.  Manning^  1 
De  G.  M.  &'G.  176;  Morgan  v.  Malleson,  Law  Rep.  10  Eq.  475; 
Penfold  V.  Mould,  Law  Rep.  4  Eq.  662 ;  Wheatley  v.  Purr,  1 
Keen  551  and  note ;  M'Fadden  v.  Jenhyns,  1  Hare  458 ;  affirmed 
on  appeal,  1  Phillips  153;  Thorpe  v.  Owen,  6  Beav.  224.  And 
the  creation  of  the  trust,  if  otherwise  unequivocal,  is  not  affected 
by  the  settlor's  retention  of  the  instrument  of  trust,  especially 
where  he  is  himself  the  trustee:  Exton  v.  Scott,  6  Sim.  31; 
Fletcher  v.  Fletcher,  4  Hare  67 ;  Carson  8  Admr  v.  Phelps,  14 
Am.  Law  Reg.  N.  S.  100 ;  Souverhye  et  iix.  v.  Arden  et  ah.,  1 
Johns.  Ch.  240 ;  Bunn  v.  Winthrop  et  ah.,  1  Johns.  Ch.  329. 

In  Wheatley  v.  Purr,  1  Keen  551,  the  settlor  instructed  her 
bankers,  with  whom  she  had  a  deposit  of  3000?.,  to  place  20002. 
in  the  joint  names  of  the  plaintiffs  and  her  own,  as  trustee  for  the 
plaintiffs.  The  sum  of  2000^.  was  entered  by  the  bankers  in  their 
books  to  the  account  of  the  settlor  as  trustee  for  the  plaintiffs,  arid 
a  promissory  note  given  for  it  payable  to  the  settlor  trustee  for 
the  plaintiffs,  or  order,  fourteen  days  after  sight.  A  receipt  for 
this  note  was  signed  by  the  settlor  and  given  to  the  bankers.  The 
trust  was  held  to  be  effectually  vested.  In  our  opinion,  the  case 
is  not  distinguishable  from  the  case  at  bar.  Indeed,  the  case  at 
bar  is  stronger,  in  that  notice  of  the  trust  was  communicated  to  the 
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cestui  que   trust     And  see  Mllhpaugh  v.  Putnam^  16   Ab.  Pr. 
380 ;  Howard,  Adm'Vy  v.  Savings  Bank,  40  Vt.  597. 

The  counsel  for  the  defendant  calls  our  attention  to  the  declara- 
tion made  bj  Mr.  Bosworth  while  his  house  was  building.  The 
dec1aratx)n  was  casually  made,  and  may  have  been  misunderstood. 
But,  supposing  it  was  correctly  understood,  we  do  not  thitik  we 
can  alkow  it  to  alter  our  decision.  The  trust,  except  in  so  far  as 
it  was  increased  by  subsequent  deposits,  was,  in  our  opinion, 
created  before  the  declaration  was  made  ;  and  no  such  declaration, 
made  after  the  creation  of  ihe  trust,  could  have  any  legitimate 
effect  on  it.  The  same  is  true  in  regard  to  the  withdrawal  of 
the  dividend.  It  may  be  remarked,  also,  that  the  dividend  with- 
drawn was  more  than  replaced  by  the  seventy  dollars  afterwards 
deposited. 

The  counsel  for  the  defendant  also  calls  our  attention  to  the 
cases  of  Brabrook  v.  Boston  Five  Cents  Savings  Bank,  104  Mass. 
228,  and  Clark  v.  Clark,  108  Id.  522.  These  are  cases  in 
which  A.  deposited  money  in  a  savings  bank  in  his  own  name  as 
trustee  for  B.,  but  always  retained  the  bank-book,  and  never  com- 
municated to  B.  any  notice  of  the  deposit.  They  are  cases  at  law. 
The  court  ruled  that  B.  was  not  entitled  to  the  deposit,  being 
neither  party  nor  privy  to  the  transaction.  In  one  of  the  cases, 
the  court  found,  as  a  fact  affirmatively  proved,  that  no  actual  gift 
or  trust  was  intended.  We  do  not  think  the  cases  are  precedents 
which  should  govern  the  decision  of  the  case  at  bar. 
.  The  bill  is  against  the  defendant,  as  administrator  on  the  estate 
of  Levi  Bosworth.  It  alleges  that  the  defendant,  as  administrator, 
has  withdrawn  the  deposit  and  now  has  it  in  his  possession,  and 
refuses  to  pay  it  to  the  plaintiff.  The  answer  alleges  that  the  de- 
fendant was  appointed  administrator  in  Massachusetts,  and  as  such 
withdrew  the  deposit;  but  does  not  deny  that  he  now  holds  it  as 
administrator  in  this  state,  but  avers  that  he  now  holds  the  same 
as  a  part  of  the  estate  of  the  decedent.  From  this  we  presume 
that  he  holds  it  as  administrator  in  this  state.  In  this  view,  we 
think  the  defendant  may  be  held  to  account  directly  with  the 
plaintiff,  and  will  decree  accordingly. 

Although  the  cases  relating  to  the  tcr  of  the  gift,  may  seem  to  warrant  the 
general  subject  of  gifts  of  chattels  with-  charge  of  inconsistency  and  confusion 
out  actual  delivery  of  the  subject-mat-      in  this   branch  of  the  law,  a  careful 
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study  of  the  facts  of  each  case  will 
show  that  in  most  instances  the  incon- 
sistency is  more  seeming  than  real.  At 
common  law,  actual  delivery  and  trans* 
mutation  of  possession  was  essential  to 
the  validity  of  the  gift.  In  the  class  of 
cases  here  to  be  noticed,  by  the  applica- 
tion of  equitable  principles  in  establish- 
ing a  trust  relation  without  this  actual 
delivery,  the  intentions  of  the  donor 
have  been  effectuated. 

These  cases  naturally  divide  them- 
selves into  three  classes  :  1 .  Where 
there  has  been  a  formal  written  declara- 
tion of  trust.  2.  Where  there  has  been 
no  such  formal  declaration,  but  a  trust 
is  implied  from  the  words  and  actions 
of  the  parties.  3.  Where  a  formal  as- 
signment of  a  chose  in  action,  though 
incapable  of  passing  the  legal  title,  has 
been  construed  as  a  declaration  of  trust. 

1.  The  cases  of  this  class,  though 
few,  are  important,  because  in  them  is 
first  recognised  the  principle,  that  if  the 
trust  relation  is  clearly  established, 
equity  will  enforce  it,  although  the 
trust  lie  voluntary.  In  EUison  v.  Elli- 
ron,  6  Ves.  Jr.  656,  Lord  Eldon  said  : 
**  I  take  the  distinction  to  he,  that  if 
you  want  the  assistance  of  the  court  to 
constitute  you  cestui  que  trust  and  the 
instrument  is  voluntary,  you  shall  not 
have  that  assistance  for  the  purpose  of 
constituting  you  cestui  que  trust,  as  upon 
a  covenant  to  transfer  stock.  &c.,  if  it 
rests  in  covenant,  and  is  purely  volun- 
tary, this  court  will  not  execute  that 
voluntary  covenant ;  but  if  the  party  has 
completely  transferred  stock,  &c., 
though  it  is  voluntary,  yet  the  legal 
conveyance  being  effectually  mpdo,  the 
equitable  interest  will  be  enforced  by 
this  court."  In  Ex  parte  Pije,  18  Ves. 
Jr.,  the  same  judge  said  :  '*  The  ques- 
tion  in  vol  veil  is,  whether  the  power  of 
attorney  here  amounts  to  a  declaration 
of  trust.  It  is  clear  that  this  court  will 
not  assist  a  volunteer  ;  vet  if  the  act  is 
completed,  though  voluntary,  the  court 
will  act  upon  it.     It  has  been  decided, 


that  upon  an  agreement  to  transfer 
^tock,  this  court  will  not  interpose,  bnt 
if  the  party  had  declared  himself  xo  be 
the  trustee  of  that  stock,  it  becomes  the 
property  of  the  ceUui  que  trust  withool 
more,  and  the  court  will  act  upon  it." 

The  principles  thus  stated,  being  once 
established,  little  difficulty  has  been 
found  in  determining  questions  arising 
in  cases  of  the  first  class.  The  diffi- 
culty in  their  application  to  cases  of  the 
second  and  third  class  arises  from  the 
uncertainty  whether,  in  each  special  case, 
a  trust  has  been  created.  *  The  criterion 
to  be  applied  is,  do  the  facts  warrant 
the  belief  that  the  donor  intended  to  di> 
vest  himself  immediately  of  all  hene- 
ficinl  right,  title,  or  interest  in  the  pro- 
perty given,  and  that  he  did  evcrjihing 
which,  considering  the  relation  he  raivht, 
in  each  particular  instance,  bear  to  ihe 
donee,  and  the  nature  of  the  property 
given,  he  could  reasonably  be  expected 
to  do,  to  unmistakably  evince  such  an 
intention. 

2.  These  cases  of  the  second  cU«9 
may  profitably  be  sub-divided  acconl- 
ing  as  the  subject  of  the  gift  is  a 
substantial  chattel,  or  a  chose  in  action. 
Living  animals  have  been  the  subjecti 
of  nearlv  all  the  controversies  which 
have  arisen  over  alleged  gifts  of  sub- 
stantial chattels. 

In  Hillebrant  v.  Lems,  6  Texas  45,  a 
father  branded  certain  cattle  with  s 
brand  recorded  in  the  name  of  an  inf«n! 
daughter,  accompanying  his  action  with 
declarations  of  a  gift.  The  conrt  held 
that  these  acts  evinced  an  unmistakable 
intention,  and  that  all  was  done  which 
a  father  could  do  to  complete  a  gii^  to 
his  daughter,  regarding  his  subseqnent 
possession  as  that  of  a  trustee.  "  Wh«t 
will  amount  to  a  delivery  must  depenil 
on  the  nature  of  the  thing  and  the  cir- 
cumstances of  the  case.  Actual  rasnnal 
delivery  is  not  in  all  cases  neccsstTt. 
Where  the  thing  is  incapable  of  sctusl 
deliverv,  or  where  the  simntion  of  the 
parties  or  the  circumstances  of  the  ca>e 
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will  not  admit  of  it,  it  may  be  symboli- 
cal or  conntructive.  There  may  lie  cir- 
cumjftances  under  which  a  gilt  may  be 
valid  and  complete,  as  between  donor 
and  donee  without  delivery,  and  iho 
posaesfiion  of  the  former  will  not  be  in- 
consistent with  the  right  of  the  latter.*' 
Johnson  V.  Stevenn^  22  Louisiana  An. 
144,  is  distinguishable  from  this  case, 
because  there  it  appeared  that  the  father 
when  he  branded  the  cattle  had  no  pres- 
ent intention  of  giving  tliem  to  his 
daughter,  but  to  please  her,  as  the  state- 
ment of  fact  reads,  allowed  them  to  be 
called  hers,  and  have  a  special  brand 
placed  upon  them,  intending  finally  to 
give  them  to  licr.  When  her  subse- 
quent marriage  displeased  him,  ho 
changed  his  purpose,  and  the  court  held, 
that  there  was  no  evidence  that  he  had 
ever  manifested  an  intention  to  divest 
himself  of  the  property  in  them.  In 
Brink  v.  Oimld,  7  Lans.  425,  a  mother, 
owning  two  heifers,  said  to  her  daugh- 
ter, then  on  a  visit,  **You  may  have 
either  of  them,  whichever  you  choose." 
The  heifers  were  not  in  sight ;  the 
daughter  made  no  reply,  and  nothing 
more  was  said  or  done.  The  gift  was 
held  to  be  incomplete,  because  in  view 
of  the  fact  thnt  the  mother  and  daughter 
were  living  apart,  a  transmutation  of 
possession  would  have  been  the  natural 
consequence  of  a  completed  gift. 

Spmcer  v.  Vanct(,  57  Missouri  427, 
was  decided  on  similar  grounds,  Wao- 
NER,  J.,  saying:  '*It  is  essential  to  a 
gift  that  it  go  into  effect  at  once,  and 
completely.  If  it  regards  the  future,  it 
is  but  a  promise,  and  being  a  promise 
without  consideration,  it  cannot  be  en- 
forced and  hna  no  legal  validity." 
Brewer  v.  Harvetjy  72  North  Car.  176, 
is  a  case  where  a  different  judgment, 
it  would  seem,  might  have  been  given 
without  stretching  very  far  the  doctrine 
of  a  trust  implied  from  the  nets  and 
relations  of  the  parties.  A  father 
pointed  out  a  colt  to  his  daughter,  say- 
ing :  «'  That  is  your  property  ;  I  give  it 


to  you  "  The  daughter  was  then  liv- 
ing with  her  father,  and  remained  so 
until  his  death.  Although  the  colt  con- 
tinued in  the  father's  stable,  it  might 
have  fairly  been  said,  that  considering 
the  relation  of  parent  and  child,  no  ac- 
tual change  of  posMcsjiion  could  have 
been  expected.  The  attention  of  the 
court  does  not  appear  to  have  been  di- 
rected to  the  diK^riiii;  of  the  establish- 
ment of  a  trust,  and  it  may  be  pre- 
sumed that  it  entirely  escaped  their  con- 
sideration. 

Crattfor(I\i  Appeal,  61  Penn.  St.  52, 
seems  to  hold  that  in  cases  of  gifts 
by  husband  to  wife,  or  parent  to  child 
living  at  home,  the  necessity  for  an 
actual  change  of  possession  does  not 
exist;  AaNBW,  J.,  saying  :  <'The  title 
of  the  wife  to  the  $3000  credited  to  her 
on  her  husband's  books  could  not  be 
supported  as  an  ordinary  gift  between 
strangers.  Where  the  gift  is  not  exe- 
cuted by  delivery,  but  the  determining 
act  remains  in  fieri,  the  law  gives  no 
force  to  the  mere  intention  to  do  it. 
But  in  this  case,  are  not  the  facts  suffi- 
cient to  show  an  executed  intention  fol- 
lowed by  a  trust  ?  The  transaction  was 
between  linMhnnd  and  wife,  and  therefore 
influenced  by  their  peculiar  relation. 
He  came  in  and  said  to  her,  *  I  have 
added  $3000  to  your  little  money,  and 
after  a  while  I  am  going  to  give  you 
$3000  more.'  He  did  not  hand  her  the 
money  then,  or  at  any  time.  But  we 
find  the  money  credited  as  if  actually 
received,  carried  into  an  account  of 
moneys  admitted  to  belong  to  her, 
mingled  with  it,  interest  credited  upon 
it,  finally  consolidated  in  the  account, 
and  interest  added  on  the  total  sum. 
This  is  certainly  ample  evidence  of  an 
executed  gift,  followed  by  an  express 
trust  in  the  form  of  an  account  for  it 
and  its  accrued  interest,  remaining  un- 
revoked or  denied  by  the  decedent  up  to 
the  time  of  his  denth.  It  cannot  be 
doubted  then  that  Crawford  intended  to 
fasten  upon  himself  and  his  estate  an 
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admitted  gift,  and  to  become  trustee  of 
the  fund.  It  is  true  that  tliere  was  no 
formal  passing  of  the  money  between 
them,  but  this  was  a  useless  ceremony 
between  husband  and  wife,  where  there 
Is  a  clear  executed  intention  to  become 
the  trustee  of  the  fund  for  her'  benefit. 
In  order  to  make  such  a  formality 
effective,  a  witness  must  be  called  to 
see  him  hand  the  money  to  her  and 
straightway  receive  it  back.  But  of 
what  greater  efficacy  would  this  be 
than  the  husband's  own  admission  in 
his  book,  and  his  express  direction  to 
his  l)ookkeeper  ?  The  difference  is  clearly 
one  of  the  merest  form,  and  not  8ub> 
stance.  Of  what  possible  nse  can  it  be 
to  go  through  a  mere  ceremony  where 
the  evident  intent  is  to  assume  imme- 
diate possession  as  trustee?''  If  the 
court   had  applied   these   principles    in 

m 

Brewer  v.  Harvtify  supra,  the  daughter 
probably  yrould  have  kept  her  colt. 

The  principal  case  is  one  of  sev- 
eral that  have  arisen  in  consequence 
of  the  alleged  gift  of  bank  deposit- 
books.  These  cases  have  been  de- 
cided upon  the  same  principle.  The 
question  for  inquiry  has  been.  Has  th6 
the  donor  clearly  evinced  his  intention 
to  create  a  trust,  and  has  he  done  all 
that  he  ought  to  have  done  to  make  that 
trust  relation  complete  ? 

In  Minor  v.  Rogers,  40  Conn.  512,  the 
defendant's  intestate  deposited  $250  in  a 
savings  bank,  receiving  a  deposit-book 
made  out  in  her  own  name,  *'  Mary 
Daniels,  trustee  of  William  A.  Minor ;" 
at  the  same  time  informing  Minor's 
father  of  her  action,  hut  before  her 
death  drew  out  the  deposit.  In  an  action 
by  Minor  against  her  administrator  for 
money  had  and  received,  the  court  said  : 
*  ^  It  is  evident  that  she  did  all  that  she 
thought  necessary  to  be  done  to  perfect 
the  gift,  and  supposed  that  she  had  ac- 
complished the  object.  If  she  had  made 
the  deposit  in  the  name  of  the  plaintiff 
alone,  or  had  made  some  other  person 
than  herself  trustee  for  the  plaintiff,  no 


question  could  have  arisen  regarding 
the  completeness  of  the  gift.  But  the 
beneficial  interest  is  as  much  given  as  it 
would  have  been  if  either  of  these  modes 
had  been  adopted.  The  deposit  is  mmlc 
in  the  bank  for  the  plaintiff,  and  the 
bank  is  informed  of  the  fact.  Here  is 
a  deliverv   of   the   beneficial  interest. 

m 

Ko  more  would  have  been  done  if  the 
deposit  had  been  made  in  the  name  of  a 
third  party  for  the  plaintiff."  Gmp's 
Appf^d,  36  Conn.  88,  and  HiU  v.  Stasn- 
Sony  63  Maine  364,  contained  the  addi- 
tional fact  that  the  books  were  actually 
delivered  to  the  doneet^,  but  the  deposits 
were,  simply  mode  in  the  name  of  the 
donor.  The  gifts  were  sustained  as 
valid.  In  BlaxdeU  v.  Lockf.,  52  N.  U. 
238,  the  donor  deposited  money  in  a 
savings  hank,  taking  a  book  in  the  name 
of  her  niece,  and  just  before  dvin^  in- 
formed her  of  the  gift,  and  in  Howard 
V.  Windham  Banky  40  Vt.  597,  where 
the  facts  were  similar,  except  that  the 
donee  did  not  know  of  the  intended  j^ft, 
the  gifts  were  sustained.  In  Gardner 
V.  Merriit,  32  Md.  78,  a  depoMt  was 
made  by  a  grandmother  in  the  name  of 
five  minor  grandchildren,  bat  subject  to 
her  order,  or  that  of  her  daa{,'htcr. 
About  the  time  of  making  the  deposit, 
she  said  **  she  was  going  to  pat  the 
money  in  bank  for  the  children." 
After  her  death,  her  daughter  drew  it 
out  and  administered  it  as  part  of  the 
assets  of  the  estate.  In  an  action  br 
the  grandchildren  against  the  daughter 
to  recover  the  amounts  of  the  deposits, 
the  court  said  :  *'  A  gift  is  inoperatire 
without  delivery.  To  be  valid  it  can 
have  no  reference  to  the  future,  but 
must  go  into  immediate  and  absolute 
effect.  To  the  perfection  of  a  parol 
gift  of  a  chattel,  delivery  is  necessary, 
and  without  actual  deliverv  no  title 
passes.  The  delivery  may  be  to  the 
donee,  or  to  any  bailee  of  the  donee  ;  «H 
these  conditions  were  met  in  this  case. 
The  monev  was  delivered  bv  the  donor 
to  the   bank  as   bailee  of  the  infants, 
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with  the  direction  thnt  it  should  be  en- 
tered to  their  credit  in  Accounts  (stand- 
ing open  in  their  names.  The  delivery 
to  the  bank  for  the  benefit  of  the  grand- 
children wns  a  perfected  gift  to  them, 
and  the  control  retained  by  her  or  her 
daughter  was  a  control  for  the  benefit 
of  those  for  whose  use  the  money  was 
delivered,  and  tiot  such  control  as  would 
pertain  to  a  continuing  legal  power  and 
dominion  over  it,  which  would  leave  the 
donor  a  iocus  panitentice.'*  In  full 
accord  with  these  cases  are  MilUpaugh 
V.  Putnam^  16  Abb.  Pr.  380,  and  W/,eaf' 
/ipjr  V.  Purr,  I  Keen  55 1 .  In  Uland  v. 
AfcCuUougk,  9  Weekly  Rep.  65,  A. 
from  time  to  time  purchased  debentures 
to  the  amount  of  3000/.,  and  gave  them 
into  the  custody  of  B.,  who  lived  with 
him  as  a  wife.  B.  ieilso,  as  they  were 
purchased,  from  time  to  time  received 
the  stockbroker's  receipts,  and  cutoff 
the  coupons  as  they  matured,  and  ac- 
companied A.  to  receive  the  dividends. 

A.  had  promised  B.  the  debentures 
liefore  they  were  purchased,  and  subse- 
quently acknowledged  end  alluded  to 
them  as  hers.  Vice-Chancellor  Stuart 
held  this  to  be  a  completed  gift.  For 
cases  where  under  doubtful  circum- 
stances alleged  gifts  have  been  sustained, 
see  Penfidd  v.  Thayer ^  2  E.  D.  Smith 
305,  and  Lemon  v.  /as.  Co.,  38 Conn.  294. 
McFoddrn  v.  Jenkynsy  I  Phillips  153, 
established  the  proposition  that  adeclar- 
<ition  of  trust  may  be  implied  without 
any  evidence  of  it  in  writing.  A. 
shortly  before  his  death  sent  a  verbal 
message  to  B.,  his  debtor,  desiring  him 
to  hold  the  debt  in  trust  for  C.  B.  ac- 
cepted the  trust,  and  the  transaction 
was  communicated  to  C.  both  by  A.  and 

B.  Upon  a  bill  in  equity  being  filed  by 

C.  to  restrain  A.'s  executors  from  col- 
lecting the  debt  from  B.,  I^rd  Lynd- 
IIUR8T  said  :  *'  A.  in  directing  B.  to 
hold  the  money  in  trust  for  C,  which 
was  assented  to  nnd  acted  upon  by  B., 
impressed,  I  think,  a  trust  upon  the 
money  which  was  complete  and  irre- 


vocable. It  was  equivalent  to  a  declara- 
tion by  A.  that  the  debt  was  a  trust  for 
C.  The  transaction  bears  no  resem- 
blance to  an  undertaking  or  agreement 
to  assign.  It  wns  tn  terms  a  trust,  and 
the  aid  of  the  court  was  not  necessary 
to  complete  it." 

The  principles  upon  which  these 
cases  rest,  and  what  are  the  requisites 
and  evidence  of  a  complete  declara- 
tion of  trust,  will  be  better  understood 
when  certain  cases  are  considered 
where  alleged  gifts  hnrc  Iteen  held 
invalid  because  they  lackc<l  some  such 
requisite,  or  the  evidence  of  a  com- 
pleted declaration  failed.  In  Trimmer 
V.  Danby^  2ft  Law  Jour.  Ch.  424,  upon 
the  death  of  a  testator  ten  Austrian 
bonds  were  found,  among  other  securi- 
ties,  in  a  box  at  his  house  with  the  fol- 
lowing indorsement :  **  The  first  five 
numbers  of  these  Austrian  bonds  belong 
to  and  are  H.  D.*s  property,"  signed 
by  the  testator.  H.  D.  was  his  house* 
keeper,  and  had  the  key  of  the  box  in 
her  custody.  Vice-Chancellor  Kik- 
DER8LBT  Said:  '* These  bonds  are  ca- 
pable of  being  transferred  by  hand, 
and  as  there  was  no  actual  delivery  I 
must  treat  them  as  part  of  the  assets  of 
the  estate.*'  In  this  case  it  will  be  per- 
ceived that  there  was  no  reason  why  the 
testator,  if  he  had  intended  to  give  the 
bonds  to  H.  D.,  should  not  have  actually 
delivered  them.  If  there  is  any  sus- 
picion that  an  alleged  gift  was  not  to 
have  an  immediate  effect,  or  if  the 
donor  does  not  do  all  that  might  be  ex- 
pected of  one  under  the  same  circum- 
stances to  evince  that  such  was  his  in- 
tention, the  intended  gift  must  fail.   ' 

The  facts  of  Murmy  v.  Cannon^  41 
Md.  466,  bear  some  resemblance  to 
those  in  Gardner  v.  Mefritt,  suprOy  and 
the  court,  judging  from  their  opinion,  do 
not  seem  to  have  had  that  case  called 
to  their  attention,  else  certain  expres- 
sions in  the  opinion  would  hare  been 
modified.  J.  C.  opened  nn  account  in 
a  savings  bank  *<  to  the  credit  of  J.  C, 
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subject  to  bis  own  order  or  to  the  order 
of  M.  £.  C.|"  his  daughter,  to  whom 
the  deposit-book  was  giren,  with  the 
statement  that  it  was  for  herself  and 
her  brothers  and  sisters.  It  will  be 
seen  that  no  trust  was  expressed  in  the 
deposit-book,  and  it  also  appeared  that 
the  bank  had  no  notice  of  the  interest 
of  the  alleged  donees.  This  clearly 
distinguished  the  two  cases  on  principle, 
and  the  court  held  that  no  trust  could  be 
implied  from  the  evidenee  of  tbe  state- 
ments of  J.  C.  and  placing  the  book  in 
the  hands  of  his  daughter.  The  mere, 
possession  of  a  mortgage,  together  with 
loose  statements  of  the  mortgagee  im- 
porting a  gift  to  the  holder,  is  not  suffi- 
cient evidence  of  a  gift  to  enable  such 
holder  to  maintain  an  action  upon  the 
mortgage  :  Johnson  r.  Spi&t,  5  Hun  468. 
The  evidence  that  the  acts  and  decla- 
rations of  the  donor  imported  a  present 
gift,  and  not  an  intention  to  make  one 
in  the  future,  must  be  clear  :  TnyJor  v. 
Staples,  8  R.  I.  170.  Lord  Cranwortit , 
in  Scales  v.  Maude ^  6  De  Qex,  M.  &  G. 
43,  was  led  into  certain  expressions, 
which  he  subs^equently  in  Jonesr,  Lackey 
L.  R.  1  Ch.  25,  repudiated,  as  not  a  true 
exposition  of  the  law.  The  correctness 
of  the  decision  in  the  case,  however,  re- 
mains unquestioned.  In  Scales  y.  Maude, 
the  true  ground  upon  which  the  decision 
should  have  been  put  was  that  the  gift 
was  testamentary,  and  that  there  never 
was  a  complete  declaration  of  trust. 
Lord  Cran WORTH,  however,  said,  and 
this  is  what  ho  subsequently  repudiated  : 
**  Even  if  it  were  a  declaration  of  trust, 
it  would  be  invalid  for  want  of  consid- 
eration. A  mere  declaration  of  trust  by 
the  owner  of  property  in  favor  of  a  vol- 
unteer, is  inoperative,  and  this  court  will 
not  interfere  in  such  a  case."  In  Jones 
V.  Locke,  a  father  put  a  check  into  the 
hand  of  his  infant  son,  nine  months  old, 
saying  :  "  I  give  this  to  baby  for  him- 
self," and  then  took  back  the  check,  and 
put  it  in  his  safe,  saying  to  his  wife,  **  I 
am  going  to  put  this  away  for  my  son." 


Lord  Cran  WORTH  said:  '^This  is  a 
special  case,  in  which  I  regret  to  saj 
that  I  cannot  bring  myself  to  think  that 
either  on  principle  or  on  aathoritj 
there  has  been  any  gift  or  valid  declara- 
tion of  trust.  No  doubt  a  gift  maj  be 
made  by  any  person  sui  juris  and  compos 
mentis^  by  conveyance  of  real  estate,  or 
by  delivery  of  a  chattel,  and  there  is  no 
doubt,  also,  that  by  some  decisions,  oo- 
fortunate  I  must  think  them,  a  parol 
declaration  of  trust*  of  personalty  maj 
be  perfectly  valid,  even  when  volun- 
tary. If  I  give  any  chattel,  that,  of 
course,  passes  by  delivery,  and  if  I  say, 
expressly  or  impliedly,  that  I  consti- 
tute myself  a  trustee  of  personalty,  that 
is  a  trust  executed,  and  capable  of  be- 
ing enforced  without  consideration.  I 
do  not  think  it  necessary  to  go  into  any 
of  the  authorities  cited  before  me  ;  they 
all  turn  upon  the  question,  whether  what 
has  been  said  was  a  declaration  of  trust 
or  an  imperfect  gift.  In  tbe  Utter  case, 
the  parties  would  receive  no  nid  from  a 
court  of  equity  if  they  claimed  as  vol- 
unteers. But  when  there  has  been  a 
declaration  of  trust,  then  it  will  be  en- 
forced, whether  there  has  been  consid- 
eration or  not.  Therefore,  the  question 
in  each  case  is  one  of  fact.  Has  there 
been  a  gif^  or  not ;  or  has  there  been  a 
declaration  of  trust  or  not?  I  should 
have  every  inclination  to  sustain  this 
gift,  but  unfortunately  I  am  unable  to 
do  so.  The  case  turns  on  the  very  short 
question  whether  Jones  intended  to 
make  a  declaration  that  he  held  the  pro- 
perty in  trust  for  the  child,  and  I  can- 
not  come  to  any  other  conclusion  than 
that  he  did  not.  I  think  it  would  he 
of  very  dangerous  example  if  loose  con* 
rersations  of  this  sort  in  important 
transactions  of  this  kind  should  bare 
the  effect  of  declarations  of  trust.'' 
Warriner  v.  Rogers^  L.  R.  16  Eq.  340, 
contains  a  careful  analysis  of  compli- 
cated facts  by  Vice  Chancellor  Bacok, 
wherein  the  difference  between  a  com- 
pleted declaration  of   trust  and  deeisr 
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rations  of  testamentary  intent  are  clearly 
set  forth. 

S.  There  are  cases  in  which  volun- 
tary written  assignments  or  settlements 
of  choses  in  action  have  been  sustained 
as  declarations  of  trust  upon  the  princi- 
ple that  a  declaration  of  trust  is  not 
confined  to  any  form  of  wonU,  bat  may 
bo  indicated  bv  the  character  of  the  in- 
strument.  In  these  cases  it  is  not  ne- 
cessary that  there  should  be  any  actual 
transfer  of  the  legal  estate  ;  the  essen- 
tial act  is  that  the  gift  be  perfected  and 
complete,  resting  neither  in  promise  nor 
nnfulfilled  intention.  In  Ktkewich  t. 
Manning,  1  De  Gex,  M.  k  G.  176,  Miss 
Kekewich  being  on  the  point  of  marry- 
ing Sir  Henry  Farrington,  made  a  set- 
tlement of  property,  in  trust,  for  the  use 
of  herself,  husband,  and  the  issue  of  the 
marriage,  with  remainder  over  to  cer- 
tain volunteers.  The  husband  died, 
leaving  no  issue,  whereupon  Lady  F. 
made  a  new  settlement  for  a  valuable 
consideration,  the  objects  of  which  were 
different  from  those  of  the  first.  The 
remainder-men  in  the  first  settlement 
filed  a  bill  in  equity  to  enforce  its  trusts. 
The  Lords  Justices  held,  that  they  were 
entitled  to  the  relief  they  asked,  L.  J. 
Knight  Bruce  saying  :  **  It  is  proba- 
bly, or  certainly  in  some  instances,  the 
course  of  this  jurisdiction  to  decline  act- 
ing at  the  suit  of  those  whom  it  terms  vol- 
unteers, though  within  that  description 
a  person  claiming  directly  and  merely 
under  a  gratuitous  promise,  oral  or  not 
under  seal,  which  is  nmlum  pactum,  may 
be  thought  perhaps  hardly  to  come,  for 
such  a  person  has  in  effect  had  no  pro- 
mise at  all.  In  effect,  no  contract  has 
been  made  with  him.  But  whatever 
rule  there  may  be  against  'volunteers,' 
it  does  not  apply  to  the  case  of  one  who, 
in  the  language  of  this  court,  is  termed 
a  cestui  que  trust,  claiming  against  his 
trustee.  For  that  which  is  considered 
by  this  jurisdiction  a  trust  mny  certainly 
be  created  ^gratuitously.  So  that  the 
absence  of  consideration  for  its  creation 


is  in  general  absolutely  immaterial.'* 
In  RusseWs  Apjmal,  75  Penn.  St.  269, 
the  facts  were  almost  identical  with 
Ktkewich  v.  Manning.  A  woman,  in 
contemplation  of  marriage,  conveyed 
her  estate  to  trustees  for  the  use  of  her- 
self during  life,  then  for  her  children 
according  to  her  testamentary  appoint- 
ment, ivith  remainder  over  in  default  of 
issue  to  her  brothers  and  sisters.  The 
husband  having  died  first  without  issue, 
the  settlor  filed  a  bill  to  revoke  the  trust, 

• 

and  the  court,  while  assenting  to  the 
general  principles  as  settled  in  Kekewich 
V.  Manning,  and  other  cases,  held  that 
the  purpose  of  the  trust  having  failed, 
the  absence  of  a  power  of  revocation  in 
the  deed  was  under  the  circumstances  a 
mistake  which  entitled  the  settlor  to  re- 
lief, and  accordingly  ordered  the  trustees 
to  reconve}'  to  the  settlor  in  fee.  In 
Rchfir.lson  v.  Richardson^  L.  R.  3  Eq. 
686,  E.,  by  voluntary  deed,  assigned 
certain  specific  property,  and  "  all  other 
the  personal  estate  whatsoever  and 
wheresoever"  of  her,  the  said  E.,  to  R. 
absolutely ;  at  the  time  of  this  assign- 
ment, E.  was  possessed  of,  amongst 
other  property,  certain  promissory  notes 
which  were  not  mentioned  specifically 
in  the  deed.  Upon  R.*s  death  these 
notes  were  found  in  his  possession,  but 
not  endorsed  to  him  ;  there  was  no  evi- 
dence as  to  any  delivery  of  the  notes  by 
E.  to  R.  Held,  that  the  assignment 
operated  as  a  good  declaration  of  trust. 
Referring  to  Kekewich  v.  Manning,  Vice 
Chanc.  W.  Paob  Wood  said  :  **  After 
that  decision,  I  think  it  is  impossible  to 
contend  that  these  notes  did  not  pass  by 
this  instrument,  because  the  rule  laid 
down  in  that  case,  the  decision  in  which 
was  supported  by  reference  to  Ex  parte 
Pge,  18  Ves.  Jr.  140,  was  not  confined 
merely  to  this,  that  a  person  who,  be- 
ing entitled  to  a  reversionary  interest, 
or  to  stock  standing  in  another's  name, 
assigns  it  by  a  voluntary  deed,  thereby 
passes  it,  notwithstanding  that  he  docs 
not  in  formal  term  i  declare  himself  to 
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be  a  trnsteo  of  the  property ;  but  it 
amounts  to  thiss,  that  nn  instrument  ex- 
ecuted as  a  present  and  complete  assign* 
mcnt  (not  bcin<^  a  mere  covenant  to 
assign  on  a  future  day)  is  equivalent  to 
a  declaration  of  trust.  The  good  sense 
of  the  decision  I  think  lies  in  this,  that 
ihe  real  distinction  should  be  made  be- 
tween an  agreement  to  do  something 
when  called  upon,  something  distinctly 
expressed  to  be  future  in  the  instrument, 
and  an  instrument  which  affects  to  pass 
everything  independently  of  the  legal 
estate.**  Licty  v.  Liccy^  7  Barr  251, 
was  a  case  somewhat  similar  in  princi- 
ple. A  bond  was  delivered  by  an  obli- 
gee to  an  obligor,  to  do  with  it  what  he 
pleased,  and  the  act  was  sustained  as  a 
completed  gift.  In  Hond  v.  Bunting^  78 
Penn.  6t,  310,  Martha  Bond  took  out 
a  policy  of  insurance  upon  the  life  of 
her  husband.  The  day  before  his 
death,  he  joined  her  in  an  assign- 
ment, under  seal,  of  the  policy  in 
trust,  as  to  part  of  the  proceeds  for 
certain  children  of  his  by  a  former 
marrioge.  Notice  of  the  assignment 
was  immediately  given  to  the  trustees. 
The  trust  was  upheld  upon  the  principles 
stated  in  the  foregoing  cases,  Shars- 
wooD,  J.,  saying:  "Delivery  in  this, 
as  in  every  other  case,  must  bo  according 
to  the  nature  of  the  thing  ;  it  roust  bo 
secundum  suhjectum  materiam,  and  be  the 
true  and  effectual  way  of  obtaining  the 
command  and  dominion  of  the  subject. 
If  the  thing  be  not  capable  of  actual 
delivery,  there  must  Ixs  some  act  equiv- 
alent to  it.  The  donor  must  part  not 
only  with  the  possession,  but  with  the 
dominion  of  the  property.  If  the  thing 
given  be  a  chose  in  action,  the  law  re- 
quired an  assignment,  or  some  equiva- 
lent instrument,  and  the  transfer  must 
be  actually  executed.  To  hold  other- 
wise would  he  in  effect  to  decide  that 
the  owner  of  a  chose  in  action,  not  evi- 
denced by  n  note  or  bond,  or  other  in- 
strument, could  not  make  a  gift  of  it, 
which  v/ould  be  an  unreasonable  limita- 


tion of  the  right  of  property.  It  U 
eertaini  v  the  tcndencv  of  &I1  the  modem 
authorities  to  maintain  the  genenl 
doctrine  which  may,  indeed,  be  stated 
as  a  formula,  that  wherever  a  party  has 
the  power  to  do  a  thing,  statute  prori- 
sions  being  out  of  the  way,  nad  means 
to  do  it,  the  instrument  ho  employs 
shall  be  so  construed  as  to  give  effect  to 
his  intention.  It  cannot  be  doubted 
that  Mr.  and  Mrs.  Bond  could,  bj  a 
declaration  of  trust  under  seal ,  have  con- 
8titute<l  themselves  trustees  for  the  pat- 
poses  set  forth  in  the  instrument,  and 
why,  if  it  cannot,  for  want  of  consider- 
ation, operate  as  a  good  equitable  as- 
signment, may  it  not  be  effectaal  as  a 
declaration  of  trust?** 

Morgan  v.  Mtdleson,  L.  U.  10  Eq. 
475,  comes  very  close  to  the  line, 
and  lias  been  criticised  in  soifte  later 
cases.  The  facts,  however,  seem  to 
warrant  the  decision.  S.  signed  the 
following  memorandum  :  "  I  hereby 
give  and  make  over  to  Dr.  Morris  an 
India  Bond,  No.  D.  506,  Tolue  1000/., 
as  some  token  for  all  his  very  kind  at- 
tention to  mo  during  illness.  Witness 
my  hand  this  1st  day  of  Aujjusi  1868. 
(Signed)  John  Saunders."  This  mem- 
orandum was  handed  over  to  Dr.  Mor- 
ris, but  the  bond  remained  in  tho  pos- 
session of  S.  It  was  held  to  be  a  ralid 
gift.  The  distinction  between  this  case 
and  Trimmer  v.  iJanby,  suprtit  is  that 
the  assignment  was  delivered  to  the 
donee  in  the  one  case,  while  in  the  other  it 
was  not.  Distinguishable  from  £oi«/t. 
Bunting  for  the  same  rca$on  is  Trough' i 
Estate,  75  Penn.  St.  115,  and  Zm- 
merman  v.  Strfeper,  Id.  147.  If  the 
subject-matter  of  the  intended  gift  ^ 
shares  of  stock  in  a  company  whose 
charter  or  by-laws  require  certain  form- 
alities to  make  the  transfer  effertoal, 
it  is  essential  that  tho  prescribctl  formal- 
ities be  complied  with.  The  reason 
seems  to  be  that  the  donor  h»is  failed  to 
do  all  which  might  be  expected  of  him 
to   make  his  intended  gift  complete: 
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Searle  t.  Law,  15  Sim.  95  ;  Mdroy  r. 
Lordy  4  De  Gex,  F.  &  J.  264.  Several 
English  decisions  also  require  that  no- 
tice of  the  assignment  be  given  to  the 
trustee,  if  one  is  named  :  Me(k  r.  Kettle- 
yfelt,  1  Hare  464  ;  and  if  there  is  no 
trustee  named,  then  to  the  cestui  que 
trust:  Edwards  v.  Jonea,  1  M.  &  C. 
226.  The  burden  of  showing  the  com- 
pleted character  of  the  gift  is  upon  the 
donee,  and  if  the  cose  is  doubtful  upon 


the  facts,  the  gift  cannot  be  sustained : 
Antrolfwi  v.  Smith,  12  Vcsey  Jr.  39. 
The  facts  of  Kenneiiy  v.  Ware,  1  Barr 
445,  are  not  clearly  stated  in  the  report, 
and  as  the  law  is  undoubted!  v  as  stated 
in  the  opin^pn,  in  the  absence  of  a  trut^c 
relation,  and  as  no  mention  is  made  of 
the  establishment  of  a  trust  relation,  it 
must  be  presumed  that  there  was  noth- 
int^  in  the  facts  to  warrant  such  an  hy- 
pothesis. R.  C.  D.,  Jn. 


Supreme  Judicial  Court  of  New  Hampshire. 
ROWE  V.  PORTSMOUTH. 

A  city,  having  power  by  statute  to  construct  public  sewers,  and  to  demand  and 
receive  pay  from  adjoining  owners  for  liberty  to  enter  their  private  drains  into  such 
sewers,  is  responsible  for  negligently  suflTermg  them  to  occasion  a  nuisance  to  the 
estates  of  such  adjoining  owners,  if  the  nuisance  does  not  result  from  the  original 
plan  of  construction,  and  could  be  avoided  by  keeping  them  in  proper  condition. 

In  maintaining  such  public  sewer,  a  city  is  bound  to  use  that  degree  of  care  and 
prudence  which  a  discreet  and  cautious  individual  would  use  if  the  whole  loss  or 
risk  was  to  be  his  alone. 

A  city  will  not  be  liable  for  injuries  caused  to  individuals,  by  an  obstruction  in 
such  public  sewer  not  placed  there  by  its  own  officials  or  by  authority  of  the  city 
government,  until  after  actual  notice  of  such  obstruction,  or  until,  by  reason  of  the 
lapse  of  time,  actual  notice  may  be  presumed. 

Case  to  recover  damages  sustained  from  a  flow  of  water  into 
the  cellar  of  the  plaintiff's  house  from  the  defendants'  common 
sewer.  Plea,  the  general  issue.  The  case  was  referred  to  a  ref- 
eree, under  the  statute,  who  reported  the  following  facts  as  proved : 
Prior  to  the  month  of  July  1872,  the  defendants,  for  more  than 
twenty  years,  had  a  common  sewer  leading  from  High  street  down 
through  Hanover  street  by  the  plaintiff's  dwelling-house,  and 
emptying  into  the  North  Mill-pond,  and  the  plaintiff's  cellar  was 
drained  by  a  private  drain  leading  into  the  defendants'  common 
pewer  of  right.  In  1867  a  new  tile  drain  was  laid  by  the  plain- 
tiff in  place  of  her  old  one  of  wood,  which  was  discontinued,  and 
said  new  tile  drain  led  into  the  defendants'  sewer.  In  1867  the 
defendant3  built  a  new  common  sewer  in  place  of  their  old  one, 
which  was  discontinued,  of  cement  stone  pipe  one  foot  in  diameter, 
laying  the  same  outside  of  the  old  sewer,  nearer  to  the  plaintiff's 

dwelling-house,  and,  in  consequence,  cut  off  all  the  private  drains 
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leading  into  the  old  sewer,  and  connected  them  with  the  new 
sewer,  including  the  plaintiflTs  drain  ;  that  the  defendants,  in  lay- 
ing said  new  sewer,  a  short  distance  below  the  place  where  the 
plaintiiTs  drain  entered  it,  found  a  water-pipe,  one  inch  in  diame- 
ter, running  across  tke  proposed  course  of  their  sewer  at  right 
angles,  and  they  cut  their  sewer-pipe  so  as  to  let  it  down 
over  said  water-pipe,  so  that  the  said  water-pipe  passed  through 
the  centre  of  said  sewer-pipe.  It  is  provided  by  ordinance  of  said 
city  "  that  the  city  councils  shall  have  power  to  construct  drains 
and  common  sewers  through  highways,  streets,*'  &c.,  "and  may 
require  all  persons  to  pay  a  reasonable  sum  for  the  right  to  open 
any  drain  into  any  public  drain  or  common  sewer." 

In  the  month  of  July  1872,  by  reason  of  a  lady's  parasol  or 
sunshade  floating  down  said  sewer  and  catching  on  said  water-pipe^ 
said  sewer  became  obstructed  and  choked  up,  so  that  on  July  4th, 
after  a  shower,  the  water  flowed  back  from  said  obstruction  through 
the  plaintiff's  drain  into  her  cellar,  causing  her  damage  and  annoy- 
ance ;  and  so,  likewise,  at  three  different  times  thereafter  during 
the  month  of  July,  at  the  last  of  which  times,  by  reason  of  there 
being  a  very  heavy  shower,  and  by  reason  of  the  said  defendants' 
common  sewer  having  become  more  choked  and  obstructed  at  said 
water-pipe,  tlie  plaintiff's  cellar  was  nearly  filled  with  mud  and 
water,  her  provisions  and  produce  destniyed,  and  the  cellar  and 
house  damaged.  The  plaintiff  each  time  notified  the  city  marshal, 
who  lived  in  her  neighborhood ;  but  it  di<l  not  appear  in  evidence 
whether  or  not  the  marshal  notified  any  other  city  officer  until  the 
last  time,  when  he  notified  the  mayor  and  one  of  the  aldermen, 
and  thereupon  the  defendants  proceeded  to  examine  their  said 
sewer,  and  found  and  removed  tlie  obstruction  aforesaid.  Said 
obstruction  would  not  have  happened  had  said  water-pipe  not  been 
allowed  to  run  through  the  defendants'  said  sewer ;  but  said  sewer, 
as  constructed,  was  sufficient  for  the  purpose  of  carrying  off  the 
water  had  said  obstruction  not  occurred  as  above  stated.  There 
was  no  evidence  to  show  in  what  manner  said  parasol  or  sunshade 
entered  said  sewer.  Upon  the  foregoing  facts  the  referee  found 
that  the  defendants  were  guilty  in  manner  and  form  as  the  plain- 
tiff had  declared  against  them,  and  assessed  damages  in  the  sum 
ofS253.80. 

Upon  the  return  of  said  report  the  plaintifi*  moved  for  judgment 
thereon  in  her  favor  for  the  amount  found  by  the  referee,  and 
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the  court  pro  forma  granted  the  motion,  to  vrhich  the  defendants 
excepted. 

The  questions  arising  on  the  forgoing  statement  of  facts  and 
ruling  of  the  court  were  transferred  to  this  court  by  Stanley,  J. 

Frinky  for  the  plaintiff. 

Hodgdon^  for  the  defendants. 

Smith,  J. — The  defendants  raise  three  questions  u{ton  the  report 
of  the  referee :  (1)  That  no  action  will  lie  against  a  city  for  neglect 
to  build  or  repair  a  sewer ;  (2)  That  if  such  action  will  lie,  a  city 
is  answerable  only  for  neglect  to  use  ordinary  vigilance  and  care 
to  keep  its  sewers  open  and  free  from  obstruction  ;  and  (8)  that 
the  defendants  did  not  receive  seasonable  notice  of  the  obstruction 
to  prevent  the  injuries  w^hich  the  plaintiff  has  received. 

By  ch.  44,  sec.  9,  Gen.  Stats.,  it  is  provided  that  "  city  councils 
shall  have  power  to  construct  drains  and  common  sewers  through 
highways,  streets,  or  private  lands,  paying  the  owners  such  dam- 
ages as  they  shall  sustain  thereby,  said  damages  to  be  assessed  by 
the  mayor  and  aldermen  in  the  same  manner  and  with  the  same 
right  of  appeal  from  their  decision  as  in  case  of  the  laying  out  of 
highways ;  and  may  require  all  persons  to  pay  a  reasonable  sum 
for  the  right  to  open  any  drain  into  any  public  drain  or  common 
sewer.**  This  section  is  an  exact  re-enactment  of  section  21  of  the 
act  to  establish  the  city  of  Portsmouth,  approved  July  6th  1849, 
under  the  authority  of  which  the  defendants  must  have  rebuilt 
their  sewer  in  Hanover  street  in  the  year  1867,  the  General  Stat- 
utes not  taking  effect  till  January  1st  1868.  The  statute  author- 
ized and  empowered  the  defendants  to  construct  public  sewers, 
but  did  not  impose  that  duty  upon  them.  It  was  optional  with 
the  defendants  whether  they  would  or  would  not  take  the  benefit 
thus  conferred  upon  them.  This  authority  the  defendants  accepted 
when  they  accepted  their  charter  in  1848,  under  the  provisions  of 
section  28 ;  and  it  needs  no  argument  to  show  that  a  city  which 
constructs  sewers  under  the  authority  of  a  statute,  virtually 
accepts  the  power  therein  conferred,  and  will  not  be  admitted  to 
allege  the  contrary.  This  case,  therefore,  is  not  to  be  distin- 
guished from  Child  v.  Boston^  4  Allen  41,  upon  the  question  of 
acceptance  by  the  defendants  of  the  statute  conferring  the  author- 
ity to  construct  sewers.     When,  then,  the  defendants  made  their 
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election  by  accepting  the  Act  of  1849,  and  by  executing  the  powers 
therein  granted,  and  also  granted  by  tlie  General  Statutes,  and 
received  pay  from  the  plaintiff  for  opening  her  drain  into  their 
public  sewer,  the  question  arises  whether  they  are  liable  to  her  for 
injuries  sustained  by  her  by  reason  of  their  neglect  to  keep  their 
sewers  in  proper  repair. 

Under  what  circumstances  a  municipal  corporation  will  be  held 
liable  to  an  individual  suffering  injuries  from  the  neglect  of  such 
corporation  to  perform  a  public  duty,  was  very  fully  discussed  by 
Perley,  C.  J.,  in  Eastman  v.  Meredith,  36  N.  H.  284.  In  that 
case  it  was  decided  that  though  a  town-house,  which  was  erected 
by  the  town,  was  so  defectively  constructed  that  when  a  town  meet- 
ing was  held  in  it  the  floor  broke  down  and  a  voter  was  thereby 
injured,  yet  he  could  not  maintain  an  action  against  the  town  to 
recover  damages  for  the  injury.  But  the  learned  chief  justice 
remarks :  *'  Grants  are  sometimes  made  to  particular  towns  or 
cities  of  special  powers  not  belonging  to  them  under  the  general 
law  ;  and  there  is  a  class  of  cases  in  which  towns  and  cities  have 
been  held  liable  to  civil  actions  for  damages  caused  by  neglect  to 
perform  public  duties  growing  out  of  the  grant  of  such  special 
powers — as  the  power  to  bring  water  by  an  aqueduct  for  puWic 
use  by  those  who  pay  a  compensation  for  it,  to  light  the  place  with 
gas  on  the  same  terms,  or  to  make  and  maintain  sewers  at  the 
expense  of  adjoining  proprietors.  Thus,  in  The  Mayor,  ^c,  of 
New  York  in  Error  v.  Furze^  3  Hill  612,  the  city  was  empowered 
by  special  act  to  lay  down  and  maintain  sewers,  and  charge  the 
expense  upon  owners  and  occupiers  of  houses  and  lots  intended  to 
be  benefited;  and  it  was  held  that  an  individual  might  maintain 
an  action  against  the  city  to  recover  damages  for  a  private  injury 
which  he  had  suffered  from  neglect  of  the  city  to  keep  the  sewers 
in  proper  repair.  The  distinction  between  the  liability  of  towns 
and  cities  for  neglect  to  perform  public  duties  growing  out  of  the 
powers  which  they  exercise  under  the  general  law,  and  their  lia- 
bility when  the  duty  arises  from  the  grant  of  some  special  power 
conferred  on  the  particular  town  or  city,  is  recognised  or  explained 
in  Bailey  v.  Mayor,  ^c,  of  New  York,  3  Hill  531." 

Judge  Perley  further  says,  page  293,  "  In  such  cases  the  special 
powers  thus  granted  are  not  held  by  the  particular  town  or  city 
under  the  general  law,  and  as  one  of  the  political  divisions  of  the 
country.     The  public  duty  grows  outof  the  special  grant  of  power, 
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and,  though  held  and  exercised  by  a  town  or  citj,  the  nature  of  the 
power  granted  is  the  same  as  if  a  like  power  had  been  conferred 
on  a  private  corporation  created  to  answer  the  same  public  object; 
and  the  cases  above  referred  to  hold  the  town  or  city  liable  to  a 
civil  action  for  neglect  to  perform  a  public  duty  arising  from  the 
grant  of  the  special  power  in  the  same  way,  and,  as  I  understand 
them,  upon  the  same  grounds  and  reasons  as  private  corporation^; 
are  held,  which  arc  clothed  with  the  same  powers  and  bound  to  tho 
performance  of  the  same  public  duties.  So  far  as  I  have  had 
opportunity  to  examine  this  class  of  cases,  they  appear  to  go  upon 
the  ground  that  the  special  power,  though  no  direct  pecuniary 
profit  may  be  derived  from  it,  is  granted  as  an  immunity  and 
peculiar  privilege  for  the  benefit  of  the  particular  town  or  city,  and 
is  accepted,  as  in  the  case  of  a  private  corporation,  upon  the  im- 
plied condition  of  performing  the  public  duties  imposed  by  and 
growing  out  of  it :  Henley  v.  Lyme  Regis,  1  Bing.  N.  C.  222  ; 
Mears  v.  Wilmington,  9  Ired.  73;  Mayor,  ^c,  of  New  York  v. 
Bailey,  2  Den.  466.'' 

It  is  well  settled  that  a  private  action  cannot  be  maintained 
against  a  town,  or  other  quasi  corporation,  for  a  neglect  of  cor- 
porate duty,  unless  such  action  be  given  by  statute :  Riddle  v. 
Proprietors  of  Locks  ^  Canals,  7  Mass.  187  ;  Mower  v.  Leicester, 
9  Id.  247.  ^'  This  rule  of  law,  however,  is  of  limited  application. 
It  is  applied,  in  case  of  towns,  only  to  the  neglect  or  omission  of  a 
town  to  perform  those  duties  whr'ch  are  imposed  on  all  towns  with- 
out their  corporate  assent,  and  exclusively  for  public  purposes,  and 
not  to  the  neglect  of  tliose  obligations  which  a  town  incurs  when 
a  special  duty  is  imposed  on  it  with  its  consent,  express  or  implied, 
or  a  special  authority  is  conferred  on  it  at  its  request.  In  the 
latter  cases,  a  town  is  subject  to  the  same  liabilities  for  the  neglect 
of  those  special  duties  to  which  private  corporations  would  be  if 
the  same  duties  were  imposed  or  the  same  authority  were  conferred 
on  them,  including  their  liability  for  the  wrongful  neglect  as  well 
as  the  wrongful  acts  of  their  officers  and  agents  :'*  Bigelow  y.  Ran- 
dolph, 14  Gray  541. 

Child  v.  Boston,  4  Allen  41,  is  a  case  much  in  point,  where  it 
was  held  that  sewers  when  constructed  become  the  property  of  the 
city,  and  the  duty  of  keeping  them  in  repair  devolves  on  the  city  ; 
and  the  city  is  responsible  for  negligently  suffering  thorn  to  occa- 
sion a  nuisance  to  the  estates  of  the  citizens  whose  private  drains 
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enter  into  them,  if  the  nuisance  does  not  result  from  their  original 
plan  of  construction,  and  could  be  avoided  by  keeping  them  in'pro- 
per  condition.  The  plaintiiTs  drain  entered  the  defendants'  common 
sewer,  which  had  its  outlet  in  the  south  bay  at  the  depth  of  some 
feet  below  high  water.  By  means  of  a  waste- weir,  the  sewer  was 
constructed  to  discharge  into  the  empty  basin  in  the  back  bay  when 
the  outlet  into  the  south  bay  was  closed  by  the  tide,  and  the  water 
in  the  sewer  had  risen  high  enough  to  reach  the  waste-weir.  The 
proprietors  filled  in  against  the  sewer  in  the  back  bay,  thereby 
preventing  the  discharge  through  the  waste- weir,  aad  the  plain- 
tiiTs premises  were  flowed  in  consequence.  Hoar,  J.,  remarked: 
"  Here  a  special  authority  was  conferred  and  accepted,  involving 
important  relations  to  individual  proprietors  of  land,  and  entire 
control  of  an  easement  of  such  a  nature  that  negligence  might 
not  only  deprive  those  interested  of  a  benefit  which  it  was  de- 
signed to  afford,  and  for  which  they  had  paid,  but  produce  con- 
sequences actively  and  directly  pernicious.  The  duty  to  keep  the 
sewer  free  froiA  obstructions  was  a  ministerial  duty,  and  the  de- 
fendants were  liable  for  negligence  in  its  exercise  to  any  person  to 
whom  their  negligence  occasioned  an  injury.** 

Judge  CooLEY,  in  his  work  on  Constitutional  Limitations,  page 
248,  says:  "  The  grant  by  the  state  to  the  municipality  of  a  por- 
tion of  its  sovereign  powers,  and  their  acceptance  for  these  beneficial 
purposes,  is  regarded  as  raising  an  implied  promise  on  the  part  of 
the  corporation  to  perform  the  corporate  duties ;  and  this  implied 
contract,  made  with  the  sovereign  power,  enures  to  the  benefit  of 
every  individual  interested  in  its  performance.  In  this  respect 
these  corporations  are  looked  upon  as  occupying  the  same  position 
as  private  corporations,  which,  having  accepted  a  valuable  fran- 
chise on  condition  of  the  performance  of  certain  public  duties,  are 
held  to  contract,  by  the  acceptance,  for  the  performance  of  those 
duties."  The  authorities  are  very  unanimous  in  support  of  this 
doctrine,  and  are  cited  on  page  248  of  Judge  Coolby's  work. 

As  to  the  second  and  third  questions  raised  by  the  defendants, 
the  rule  in  such  cases  is  stated  in  Rochester  White  Lead  Co.  v. 
Rochester,  3  N.  Y.  463,  to  be,  that  ^'acity  is  bound  to  exercise  that 
care  and  prudence  which  a  discreet  and  cautious  individual  would 
or  ought  to  use  if  the  whole  loss  or  risk  were  to  be  his  alone."  ^^ 
Burne  v.  The  Mai/or,  ^c,  of  New  York,  47  N.  Y.  689,  it  is  nid: 
"  The  city  authorities  are  not  bound  to  be  experts,  or  skilled  in 
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mechanics  and  architecture,  and  can  only  be  held  to  the  extent  of 
reasonable  intelligence  and  ordinary  care  and  prudence:"  Rock' 
wood  V.  Wihon^  11  Gush.  221.  In  Johnson  v.  Haverhill,  35  N. 
H.  74,  which  was  an  action  against  the  town  for  an  injury  result- 
ing from  an  alleged  defect  in  a  highway,  it  was  held  that  the  ques- 
tion of  negligence  on  the  part  of  the  town  does  not  arise  except 
incidentally,  as  it  is  involved  in  the  question  whether  the  defect 
exists,  and  this  latter  question  may  depend  upon  the  manner  in 
which  the  defect  originated,  and  the  circumstances  of  its  contin- 
uance. In  such  case  the  question  of  negligence  is  a  material 
inquiry.  And  where  an  obstruction  exists  by  reason  of  inevitable 
accident,  without  fault  or  negligence  on  the  part  of  any  person,  it 
is  not  an  obstruction  within  the  meaning  of  the  statute,  unless  the 
town  had  notice  of  it,  express  or  implied,  and  reasonable  oppor- 
tunity, by  the  exercise  of  proper  care  and  vigilance,  to  have  re- 
moved it  before  the  accident  occurred.  It  is  well  settled,  that  a 
municipal  corporation  is  not  liable  for  injuries  caused  to  individuals 
by  obstructions  on  the  highway  not  placed  there  by  its  own  officials 
or  by  authority  of  the  city  government,  until  after  actual  notice 
of  their  existence,  or  until,  by  reason  of  the  lapse  of  time,  it  should 
have  had  knowledge,  and  therefore  actual  notice  may  be  presumed: 
Hume  v.  New  York,  47  N.  Y.  646 ;  Colley  v.  Weatbrook,  67  Me. 
181 ;   Hunt  v.  Brooklyn,  35  Barb.  226  ;  Cooley,  page  249. 

The  case  does  not  show  that  the  referee  did  not  apply  these  rules 
in  weighing  the  evidence  laid  before  him,  and  in  coming  to  the 
conclusion  which  he  reached.  We  cannot  say,  as  matter  of  law, 
from  the  facts  presented  by  the  report,  that  the  defendants  did 
act  with  the  care  and  prudence  that  a  discreet  and  cautious  indi- 
vidual would  if  the  whole  loss  or  risk  were  to  be  borne  by  him 
alone.  There  is  evidence  tending  to  show  that  the  thing  which 
caused  the  obstruction  in  the  sewer  had  been  there  for  such  a 
length  of  time  that  notice  to  the  defendants  must  be  presumed. 
But  these  were  questions  of  fact,  to  be  found  by  the  referee  accord- 
ing to  the  particular  circumstances  of  this  case  :  Johnson  v.  Haver- 
hill, supra  ;  atid  it  is  to  be  presumed,  in  the  absence  of  any  evi- 
dence to  the  contrary,  that  he  applied  the  law  correctly  to  the  facts. 

Gushing,  G.  J. — The  case  of  Eastman  v.  Meredith  was  very 
elaborately  and  carefully  considered  by  the  late  Ghicf  Justice 
Pbrley.  From  that  case,  and  the  authorities  cited  by  my  brother 
Smith,  it  seems  to  me  well  established  that  this  is  one  of  that  class 
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of  cases  in  which  a  corporation  would  be  liable  at  comtnon  law  for 
a  neglect  of  its  duty. 

Some  question  has  been  made  in  the  argument  about  the  saffi* 
ciency  of  the  notice  to  the  city  of  the  defect  in  the  sewer,  and  it  is 
claimed  that  the  city  marshal  was  not  the  proper  officer  to  receive 
the  notice.  In  the  case  of  Hoive  v.  Plaiv fields  41  N.  H.  135, 
which  was  an  action  for  damages  occasioned  by  a  defect  in  a  high- 
ways the  defendants  offered  to  show  that  the  selectmen  had  no 
notice  of  the  defect.  The  testimony  was  excluded,  and  it  was  held 
to  have  been  rightly  excluded,  the  court  putting  the  matter  upon 
the  ground  that,  if  the  defect  had  existed  for  a  sufficient  length 
of  time  to  give  reasonable  opportunity  to  ascertain  and  repair  it, 
the  town  was  liable,  whether  the  selectmen  had  notice,  express  or 
implied,  of  its  existence  or  not.  The  true  theory  of  the  law  seems 
to  be,  that,  in  matters  of  this  kind,  every  corporator  ought  to  inter- 
est himself  in  taking  notice  of  defects  and  bringing  them  to  the 
knowledge  of  the  authorities,  and  that  whenever  the  jury  is  in 
condition  to  say  that  the  corporation  ought  to  have  taken  notice, 
it  will  be  held  liable.  I  think  we  must  infer  that  the  referee 
found,  from  the  notice  to  the  city  marshal,  which  tended  to  give 
notoriety,  from  the  length  of  time  which  had  elapsed,  and  from  all 
the  circumstances,  that  the  defendants  had  been  guilty  of  neglect. 
I  think,  therefore,  there  should  be  judgment  for  the  plaintiff  on 
the  report. 

Ladd,  J. — I,  also,  think  there  should  be  judgment  on  the  report 
for  .the  plaintiff.  Certain  facts  were  reported  by  the  referee,  for 
what  purpose  does  not  very  clearly  appear,  and  judgnier»t  was 
rendered  by  the  court  below  for  the  plaintiff  in  accordance  with 
the  general  finding  of  the  referee.  The  defendants  excepted  to 
the  order  for  judgment  against  them.  I  understand  the  ground 
they  take  to  be,  first,  that  there  was  no  evidence  from  which  the 
referee  could  legally  find  that  the  damage  was  caused  by  any  want 
of  reasonable  and  ordinary  care  on  the  part  of  the  city  with 
respect  to  the  sewer ;  and,  second,  that  if  there  was  such  evidence, 
still  they  are  not  liable,  according  to  the  doctrine  of  Eastman  v. 
Meredith,  36  N.  H.  284. 

The  first  position  is  certainly  without  foundation.  It  is  entirely 
clear  that  there  was  evidence  from  which  the  referee  might  well 
find    fault   and   negligence   in   the   original   construction  of  the 
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sewer,  and  negligence  in  not  removing  the  obstruction  before  the 
injury  happened. 

The  second  point  is  undoubtedly  one  of  more  intrinsic  difficulty. 
The  defendants  were  not  bound  by  law  to  construct  the  sewer,  and 
herein  the  case  differs  entirely  from  that  of  an  injury  caused  by  a 
defect  in  a  highway.  They  were,  however,  authorized  to  construct 
it,  and  voluntarily  undertook  that  service.  The  plaintiffs  cellar 
was  drained  into  the  sewer  "of  right,"  as  the  case  finds;  so  there 
is  no  pretence  that  her  legal  rights  had  been  forfeited  or  impaired 
by  her  own  act.  It  does  not  appear  whether  this  right  to  drain 
her  cellar  into  the  common  sewer  was  of  such  a  character  that 
she  could  compel  the  defendants  to  keep  up  the  sewer  for  that 
purpose,  nor  whether  the  right  was  obtained  by  the  payment  of  a 
reasonable  sum  to  the  city,  as  provided  by  Gen.  Stats.,  ch  44,  sec. 
9 ;  but,  in  the  view  I  take  of  the  case,  neither  of  these  things  is 
material.  It  is  material  that  she  did  not,  without  right,  open  her 
drain  into  the  sewer. 

As  to  the  application  of  Eastman  y.  Meredith^  it  appears  to  me 
the  cases  are  not  parallel.  There  it  was  held,  that  where  a  build- 
ing, erected  by  a  town  for  a  town  house,  was  so  imperfectly  con- 
structed that  the  flooring  gave  way  at  the  annual  town  meeting, 
and  an  inhabitant  and  legal  voter,  in  attendance  on  the  meeting, 
received  thereby  a  bodily  injury,  he  could  not  maintain  an  action 
against  the  town  to  recover  damages  for  the  injury. 

The  decision  was  placed  entirely  on  the  peculiar  nature  of  the 
obligation  of  a  town  to  provide  a  safe  place  in  which  to  hold  town 
meetings.  That  duty  is  not  imposed  by  statute,  nor  by  contract. 
It  is  not  an  enterprise  undertaken  by  the  town  for  gain.  It  is 
at  most  a  public  or  political  duty,  and  the  right  of  the  citizen  that 
it  shall  be  properly  performed  is  a  public  or  political  right. 

The  court  say:  "We  regard  the  present  case  as  one  of  new 
impression.  We  have  heard  of  no  earlier  attempt  in  this  state  to 
maintain  an  action  against  a  town  for  a  private  injury  suffered  by 
a  citizen  of  the  town  from  neglect  of  the  town  to  provide  him  with 
safe  and  suitable  means  of  exercising  his  public  rights,  and  we  are 
not  informed  of  any  case  in  which  such  an  action  has  been  main- 
tained in  any  other  state." 

Nearly  the  whole  of  the  elaborate  opinion  of  the  court  is  occupied 
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with  showing  the  distinctions  between  that  case  and  cases  bearing 
a  very  strong  resemblance  to  the  present. 

The  question,  whether  municipal  corporations  in  this  conntrj 
and  corporations  in  England  having  some  of  the  powers  and 
charged  with  some  of  the  duties  usually  exercised  by  municipal 
corporations  here,  are  liable  for  negligence,  carelessness,  or  mis- 
feasance, both  in  the  performance  of  their  legal  duties  and  the 
doing  of  voluntary  acts  within  the  scope  of  their  authority,  has 
been  much  considered  by  the  courts  on  both  sides  of  the  Atlantic ; 
and  the  decided  weight  of  modern  authority  is,  that  in  this  respect 
they  stand  like  private  individuals  or  corporations*  The  English 
cases  on  this  subject  are  very  thoroughly  and  carefully  reviewed 
by  Blackburn,  J.,  in  Mersey  Docks  Trustees  v-  Gibbs^  Law  Rep. 
1  H.  L.  93.  That  was  an  action  against  the  Mersey  Docks  Board 
of  Trustees,  a  corporation  created  by  Act  of  Parliament,  with 
power  to  build  docks  at  Liverpool  and  secure  dock  rates,  which 
rates  they  were  bound  by  the  statute  to  apply  wholly  to  the  main- 
tenance of  the  docks  and  the  payment  of  a  very  large  debt  con- 
tracted in  making  them.  The  plaintiiT's  vessel,  while  entering  one 
of  the  docks,  ran  upon  a  bank  of  mud  which  had  been  suffered  to 
accumulate  at  tlie  entrance  of  the  dock,  and  was  damaged.  It 
was  held  that  the  principle  on  which  a  private  person,  or  a  com- 
pany, is  liable  for  damages  occasioned  by  the  neglect  of  servants, 
applies  to  a  corporation  which  has  been  entrusted  by  statute  to 
perform  certain  works,  and  to  receive  tolls  for  the  use  of  those 
works,  although  those  tolls,  unlike  the  tolls  received  by  the  private 
person  or  the  company,  are  not  applicable  to  the  use  of  the  indi- 
vidual corporators,  or  to  that  of  the  corporation,  but  are  devoted 
to  the  maintenance  of  the  works,  and,  in  case  of  any  surplus  ex- 
isting, the  tolls  themselves  are  to  be  proportionately  diminished. 
This  case,  decided  in  1866,  shows  most  clearly  the  state  of  the 
law  in  England  on  this  point  at  the  present  time,  and  is  very  much 
in  point. 

There  was  evidence  here  from  which  the  referee  might  find  want 
of  due  care  in  the  construction  of  the  sewer,  and  that  the  damage 
happened  by  reasoa  thereof. 

In  The  Mayor,  ^c,  of  New  York  v.  Bailey,  2  Den.  433,  it  was 
held  that  a  municipal  corporation  is  responsible  for  the  negligence 
or  unskilfulness  of  its  agents  and  servants,  when  employed  in  ^"C 
construction  of  a  work  for  the  benefit  of  the  city  or  town,  subject 
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to  the  government  of  such  corporation.  The  action  was  for  injury 
occasioned  by  the  negligent  and  unskilful  construction  of  a  dam 
on  the  Croton  river,  being  part  of  the  public  works  built  pursuant 
to  a  statute  for  supplying  the  city  with  pure  and  wholesome 
water. 

In  Rochester  White  Lead  Co.  v.  Rochester^  3  N.  Y.  468,  the 
corporation  of  the  city  of  Rochester,  having  power  to  cause  com- 
mon sewers,  drains,  &c.,  to  be  made  in  any  part  of  the  city, 
directed  a  culvert  to  be  built,  for  the  purpose  of  conducting  the 
water  of  a  natural  stream  which  had  previously  been  the  outlet 
through  which  the  surface  water  of  a  portion  of  the  city  had  been 
carried  off.  A  freshet  having  occurred,  the  culvert,  in  consequence 
of  its  want  of  capacity  and  the  unskilfulness  of  its  construction, 
failed  to  discharge  the  waters,  so  that  they  were  set  .back  upon 
the  factory  of  the  plaintiffs,  and  injured  their  property  situated 
therein.  Held,  that  the  city  corporation  was  liable  for  the  dam- 
ages. And  the  doctrine  was  laid  down,  that  an  ordinance  of  a 
city  corporation,  directing  the  construction  of  a  work  within  the 
general  scope  of  its  powers,  is  a  judicial  act  for  which  the  corpora- 
tion is  not  responsible ;  but  the  prosecution  of  the  work  is  minis- 
terial in  its  character,  and  the  corporation  must  therefore  see  that 
it  is  done  in  a  safe  and  skilful  manner. 

There  was  also,  in  the  present  case,  as  already  suggested,  evi- 
dence from  which  the  referee  might  find  negligence  in  not  re- 
moving the  obstruction  from  the  sewer  before  the  injury  occurred; 
and  my  opinion  is,  that  this  also  furnishes  legal  ground  upon  which 
the  award  of  the  referee  should  be  sustained. 

•  The  case  of  The  Mayor,  ^c,  of  New  York  v.  Furze,  3  Hill  612, 
is  in  point.  It  was  there  held  that  the  corporation  of  the  city  of 
New  York  are  bound  to  repair  the  sewers,  &c.,  constructed  by 
them  ;  and  if  an  inhabitant  be  injured  by  reason  of  their  neglect 
in  this  particular,  he  may  maintain  an  action  against  them  for 
his  damages. 

Another  strong  case  of  the  same  description  is  Child  v.  Boston, 
4  Allen  41,  where  the  city  was  held  responsible  for  negligently 
suffering  the  common  sewers  to  occasion  a  nuisance  in  the  estates 
of  the  citizens  whose  private  drains  enter  into  them.  A  large  num- 
ber of  cases  bearing  in  the  snrae  direction  may  be  found  in  Shear- 
man &  Redfield  on  Negligence,  sects.  120,  144,  151,  579. 

The  point  as  to  want  of  due  care  and  skill  in  the  original  con- 
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struction  was  decided  by  this  court  in  the  recent  case  of  GUmani. 
Laconiay  55  N.  H.  180. 

I  think  the  defendants  were  bound  to  the  exercise  of  ordinary 
care  and  skill,  both  in  constructing  and  maintaining  the  sewer,  and 
that  for  any  injury  which  happens  to  the  estate  of  a  citizen  from 
a  failure  in  that  respect,  they  are  responsible. 

Judgment  on  the  report  for  the  plaintiff. 


Supreme  Court  of  the  United  States. 

NEW  YORK  LIFE  INS.  CO.  v,  WILLIAM  C.  STATHAM  it  al. 
THE  SAME  V.  CHARLOTTE  SEYMS. 
MANHATTAN  LIFE  INS.  CO.  v.  R.  S.  BUCK,  Executor. 

A  policy  of  life  insorance  which  stipulates  for  the  payment  of  an  annaal  pre- 
miam  by  the  assured,  with  a  condition  to  be  void  on  non-payment,  is  not  an  insa- 
rance  from  year  to  year,  like  a  common  fire  policy  ;  but  the  premiums  constitnto 
an  annuity,  the  whole  of  which  is  the  consideration  for  the  entire  assurance  for 
life  ;  and  the  condition  is  a  condition  subsequent,  making  void  the  policy  bj  its 
non-performance. 

But  the  time  of  payment  in  such  policies  is  material,  and  of  the  essence  of  the 
contract ;  and  failure  to  pay  inrolves  an  absolute  forfeiture,  which  cannot  be 
relieved  against  in  equity. 

If  failure  to  pny  the  annual  premium  be  caused  by  the  intervention  of  war 
between  the  territories  in  which  the  insurance  company  and  the  assured  respect- 
ively reside,  which  makes  it  unlawful  for  them  to  hold  intercourse,  the  poller  is 
nevertheless  forfeited  if  the  company  insist  on  the  condition  ;  but  in  such  case  the 
assured  is  entitled  to  the  equitable  value  of  the  policy  arising  from  the  premiams 
actually  paid. 

This  equitable  value  is  the  difference  between  the  cost  of  a  new  policy  and  the 
present  vnluc  of  the  premiums  yet  to  be  paid  on  the  forfeited  policy  when  the  for- 
feiture  occurred,  and  may  bo  recovered  in  an  action  at  law  or  suit  in  equitj. 

The  doctrine  of  revival  of  contracts,  suspended  during  the  war,  is  one  based  on 
considerations  of  equity  and  justice,  and  cannot  be  invoked  to  revive  a  contract 
which  it  would  be  unjust  or  inequitable  to  revive — as  where  time  is  of  the  essence 
of  the  contract,  or  the  parties  cannot  be  made  equal. 

The  average  rate  of  mortality  is  the  fundamental  basis  of  life  assurance,  and  u 
this  is  subverted  by  giving  to  the  assured  the  option  to  revive  their  policies  or  not 
after  they  have  been  suspended  by  war  (since  none  but  the  sick  and  dying  wonld 
spply))  it  would  bo  unjust  to  compel  a  revival  against  the  company. 

On  appeal  and  in  error  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Mississippi. 

The  first  of  these  cases  was  a  bill  in  equity  filed  to  recover  the 
amount  of  a  policy  of  life  assurance,  granted  by  the  defendants  (now 
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plaintiffs  in  error)  in  1851,  on  the  life  of  Dr.  A.  D.  Statham,  of 
Mississippi,  from  the  proceeds  of  certain  funds  belonging  to  the 
defendants  attached  in  the  hands  of  their  agent  at  Jackson,  in  that 
state.  It  appeared  from  the  statements  of  the  bill  that  the  annual 
premiums  accruing  on  the  policy  were  all  regularly  paid  until  tho 
breaking  out  of  the  late  civil  war ;  but  that,  in  consequence  of  that 
event,  the  premium  due  on  the  8th  of  December  1861  was  not 
paid ;  the  parties  assured  being  residents  of  Mississippi  and  tho 
defendants  a  corporation  of  New  York.  Dr.  Statham  died  in  July 
1862. 

The  second  case  was  an  action  at  law  brought  in  tho  same  court 
against  the  same  defendants  to  recover  the  amount  of  a  policy  is- 
sued in  1859  on  the  life  of  one  Henry  S.  Seyms,  the  husband  of 
the  plaintiff.  In  this  case  also  the  premiums  had  been  paid  until 
the  breaking  out  of  the  war,  when  by  reason  thereof  they  ceased 
to  be  paid,  the  plaintiff  and  her  husband  being  residents  of  Missis- 
sippi.    Seyms  died  in  May  1862. 

The  third  case  was  a  similar  action  at  law  brought  in  the  same 
court  against  the  Manhattan  Life  Insurance  Company  of  New  York 
to  recover  the  amount  of  a  policy  issued  by  them  in  1858  on  the 
life  of  C.  L.  Buck,  of  Yicksburg,  Mississippi ;  the  circumstances 
being  substantially  the  same  as  in  the  other  cases. 

The  policies  in  all  the  cases  were  in  the  usual  form  of  such  instru- 
ments, declaring  that  the  company,  in  consideration  of  a  certain 
specified  sum  to  them  in  hand  paid  by  the  assured,  and  of  an  an- 
nual premium  of  the  same  amount  to  be  paid  on  the  same  day  and 
month  in  every  year  during  the  continuance  of  the  policy,  did  as- 
sure the  life  of  the  party  named,  in  a  specified  amount,  for  the  term 
of  his  natural  life.  The  policies  contained  various  conditions  upon 
the  breach  of  which  they  were  to  be  null  and  void  ;  and  amongst 
others  the  following :  '^  that  in  case  the  said  [assured]  shall  not 
pay  the  said  premium  on  or  before  the  several  days  hereinbefore 
mentioned  for  the  payment  thereof,  then,  and  in  every  such  case, 
the  said  company  shall  not  be  liable  to  the  payment  of  the  sum 
insured,  or  in  any  part  thereof,  and  this  policy  shall  cease  and  de- 
termine.*' The  Manhattan  policy  containcil  the  additional  pro- 
vision, that  in  every  case  where  the  policy  should  cease  or  become 
null  and  void,  all  previous  payments  made  thereon  should  be  for- 
feited to  the  company. 

The  non-payment  of  the  premiums  in  arrear  was  set  up  in  bar 
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of  the  actions,  and  the  plaintiffs  respectively  relied  on  the  existence 
of  the  war  as  an  excuse,  offering  to  deduct  the  premiums  in  arrear 
from  the  amounts  of  the  policies. 

The  opinion  of  the  court  was  delivered  by 

Bradley,  J. — We  agree  with  the  court  below,  that  the  contract 
is  not  an  assurance  for  a  single  year,  with  a  privilege  of  renewal 
from  year  to  year  by  paying  the  annual  premium,  but  that  it  is  an 
entire  contract  of  assurance  for  life,  subject  to  discontinuance  and 
forfeiture  for  non-payment  of  any  of  the  stipulated  premiums. 
Such  is  the  form  of  the  contract,  and  such  is  its  character.  It  has 
been  contended  that  the  payment  of  each  premium  is  the  considera- 
tion for  insurance  during  the  next  following  year — as  in  fire-poli- 
cies. But  the  position  is  untenable.  It  often  happens  that  the 
assured  pays  the  entire  premium  in  advance,  or  in  five,  ten,  or 
twenty  annual  instalments.  Such  instalments  are  clearly  not  in- 
tended as  the  consideration  for  the  respective  years  in  which  they 
are  paid ;  for,  after  they  are  all  paid,  the  policy  stands  good  for  the 
balance  of  the  life  insured,  without  any  further  payment.  Each 
instalment  is,  in  fact,  part  consideration  of  the  entire  insurance  for 
life.  It  is  the  same  thing,  where  the  annual  premiums  are  spread 
over  the  whole  life.  The  value  of  assurance  for  one  year  of  a  man's 
life  when  he  is  young,  strong,  and  healthy,  is  manifestly  not  the 
same  as  when  he  is  old  and  decrepit.  There  is  no  proper  relation 
between  the  annual  premium  and  the  risk  of  assurance  from  the 
year  in  which  it  is  paid.  This  idea  of  assurance  from  year  to  year 
is  the  suggestion  of  ingenious  counsel.  The  annual  premiums  are 
an  annuity,  the  present  value  of  which  is  calculated  to  correspond 
with  the  present  value  of  the  amount  assured,  a  reasonable  pe^ 
centage  being  added  to  the  premiums  to  cover  expenses  and  con- 
tingencies. The  whole  premiums  are  balanced  against  the  whole 
insurance. 

But  whilst  this  is  true,  it  must  be  conceded  that  promptness  of 
payment  is  essential  in  the  business  of  life  insurance.  All  the  cal' 
culations  of  the  insurance  company  are  based  on  the  hypothesis 
of  prompt  payments.  They  not  only  calculate  on  the  receipt  of 
the  premiums  when  due,  but  on  compounding  interest  upon  them- 
It  is  on  this  basis  that  they  are  enabled  to  offer  assurance  at  the 
favorable  rates  they  do.  Forfeiture  for  non-payment  is  a  necessary 
means  of  protecting  themselves  from  embarrassment.     Unless  it 
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were  enforceable  the  business  would  be  thrown  into  utter  confusion. 
It  is  like  the  forfeiture  of  shares  in  mining  enterprises,  and  all 
other  hazardous  undertakings.  There  must  be  power  to  cut  off 
unprofitable  members  or  the  success  of  the  whole  scheme  is  endan- 
gered. The  insured  parties  are  associates  in  a  great  scheme.  This 
associated  relation  exists  whether  the  company  be  a  mutual  one  or 
not.  Each  is  interested  in  the  engagements  of  all ;  for  out  of  the 
co-existenco  of  many  risks  arises  the  law  of  average  which  under- 
lies the  whole  business.  An  essential  feature  of  this  scheme  is  the 
mathematical  calculations  referred  to,  on  which  the  premiums  and 
amounts  assured  are  based.  And  ^ese  calculations,  again,  are 
based  on  th^  assumption  of  average  mortality  and  of  prompt  pay- 
meats  and  compound  interest  thereon.  Delinquency  cannot  be 
tolerated  nor  redeemed,  except  at  the  option  of  the  company.  This 
has  always  been  the  understanding  and  the  practice  in  this  depart- 
ment of  business.  Some  companies,  it  is  true,  accord  a  grace  of 
thirty  days,  or  other  fixed  period,  within  which  the  premium  in 
arrear  may  be  paid  on  certain  conditions  of  continued  good  health, 
&c.  But  this  is  a  matter  of  stipulation,  or  of  discretion  on  the  part 
of  the  particular  company.  When  no  stipulation  exists  it  is  the 
general  understanding  that  time  is  material,  and  that  the  forfeiture 
is  absolute  if  the  premium  be  not  paid.  The  extraordinary  and 
even  desperate  efforts  sometimes  made,  when  an  insured  person  is 
in  extremis  to  meet  a  premium  coming  due,  demonstrate  the 
common  view  of  this  matter. 

The  case  therefore  is  one  in  which  time  is  material  and  of  the 
essence  of  the  contract.  Non-payment  at  the  day  involves  absolute 
forfeiture,  if  such  be  the  terms  of  the  contract,  as  is  the  case  here. 
Courts  cannot  with  safety  vary  the  stipulation  of  the  parties  by 
introducing  equities  for  the  relief  of  the  insured  against  their  own 
negligence. 

But  the  court  below  bases  its  decision  on  the  assumption  that 
when  performance  of  the  condition  becomes  illegal  in  consequence 
of  the  prevalence  of  public  war,  it  is  excused,  and  forfeiture  does 
not  ensue.  It  supposes  the  contract  to  have  been  suspended  dur- 
ing the  war,  and  to  have  revived  with  all  its  force  when  the  war 
ended.  Such  a  suspension  and  revival  do  take  place  in  the  case 
of  ordinary  debts.  But  have  they  ever  been  known  to  take  place 
in  the  case  of  executory  contracts  in  which  time  is  material  ?  If 
a  Texas  merchant  had  contracted  to  furnish  some  northern  explorer 
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a  thousand  cans  of  preserved  meat  by  a  certain  day,  8o  as  to  be 
ready  for  his  departure  for  the  North  Pole,  and  was  prevented 
from  furnishing  it  by  the  civil  war,  would  the  contract  still  be  good 
at  the  close  of  the  war  five  years  afterwards  and  after  the  return 
of  the  expedition  ?  If  the  proprietor  of  a  Tennessee  quarry  had 
agreed  in  1860  to  furnish  during  the  two  following  years  ten 
thousand  cubic  feet  of  marble  for  the  construction  of  a  building 
in  Cincinnati,  could  he  have  claimed  to  perform  the  contract 
in  1865,  on  the  ground  that  the  war  prevented  an  earlier  per- 
formance ? 

The  truth  is,  that  the  doctrine  of  the  revival  of  contracts,  sus- 
pended  during  the  war,  is  one  based  on  considerations  of  equity  and 
justice,  and  cannot  be  invoked  to  revive  a  contract  which  it  would 
be  unjust  or  inequitable  to  revive. 

In  the  case  of  life  insurance,  besides  the  materiality  of  time  in 
the  performance  of  the  contract,  another  strong  reason  exists  why 
the  policy  should  not  be  revived.  The  parties  do  not  stand  on 
equal  ground  in  reference  to  such  a  revival.  It  would  operate 
most  unjustly  against  the  company.  The  business  of  insurance  is 
founded  on  the  law  of  averages  ;  that  of  life  insurance  eminently 
so.  The  average  rate  of  mortality  is  the  basis  on  which  it  rests. 
By  spreading  their  risks  over  a  large  number  of  cases,  the  com- 
panies calculate  on  this  average  with  reasonable  certainty  and 
safety.  Anything  that  interferes  with  it,  deranges  the  security  of 
the  business.  If  every  policy  lapsed  by  reason  of  the  war  should 
be  revived,  and  all  the  back  premiums  should  be  paid,  the  compa- 
nies would  have  the  benefit  of  this  average  amount  of  risk.  But 
the  good  risks  are  never  heard  from ;  only  the  bad  are  sought  to 
be  revived — where  the  person  insured  is  either  dead  or  dying- 
Those  in  health  can  get  new  policies  cheaper  than  to  pay  arrear- 
ages on  the  old.  To  enforce  a  revival  of  the  bad  cases,  whilst  the 
company  necessarily  lose  the  cases  which  are  desirable,  would  be 
manifestly  unjust.  An  insured  person,  as  before  stated,  does  not 
stand  isolated  and  alone.  His  case  is  connected  with  and  co-re- 
lated to  the  cases  of  all  others  insured  by  the  same  company.  The 
nature  of  the  business  as  a  whole  must  be  looked  at  to  understand 
the  general  equities  of  the  parties. 

We  are  of  opinion,  therefore,  that  an  action  cannot  be  main- 
tained for  the  amount  assured  on  the  policy  of  life  insurance  for- 
feited (like  those  in  question)  by  nonpayment  of  the  premium, 
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even  though  the  payment  was  prevented  hy  tiie  existence  of  thj 
war. 

The  question  then  arises,  must  the  insured  lose  all  the  money 
which  has  been  paid  for  premiums  on  their  respective  policies  ? 
If  they  must,  they  will  sustain  an  equal  injustice  to  that  which 
the  companies  would  sustain  by  reviving  the  policies.  At  the  very 
first  blush  it  seems  manifest  that  justice  requires  that  they  should 
have  some  compensation  or  return  for  the  money  already  paid, 
otherwise  the  companies  would  be  the  gainers  from  their  loss;  and 
that  from  a  cause  for  which  neither  party  is  to  blame.  The  case 
may  be  illustrated  thus.  Suppose  an  inhabitant  of  Georgia  had 
bargained  for  a  house  situated  in  a  northern  city,  to  be  paid  for 
by  instalments,  and  no  title  to  be  made  until  all  the  instalments 
were  paid ;  with  a  condition  that  on  the  failure  to  pay  any  of  the 
instalments  when  due,  the  contract  should  be  at  an  end  and  the 
previous  payments  forfeited  ;  and  suppose  that  this  condition  was 
declared  by  the  parties  to  be  absolute  and  the  time  of  payment 
material.  Now  if  some  of  the  instalments  were  paid  before  the 
war,  and  others  accruing  during  the  war  were  not  paid,  the  con- 
tract, as  an  executory  one,  was  at  an  end.  If  the  necessities  of 
tho  vendor  obliged  him  to  avail  himself  of  the  condition  and  to 
re-sell  the  property  to  another  party,  would  it  be  just  for  him  to 
retain  the  money  he  had  received  ?  Perhaps  it  might  be  just  if  the 
failure  to  pay  had  been  voluntary,  or  could,  by  possibility,  have 
been  avoided.  But  it  was  caused  by  an  event  beyond  the  control 
of  either  party — an  event  which  made  it  unlawful  to  pay.  In 
such  case,  whilst  it  would  be  unjust,  after  the  war,  to  enforce  the 
contract  as  an  executory  one  against  the  vendor,  contrary  to  his 
will ;  it  would  be  equally  unjust  in  him,  treating  it  as  ended,  to 
insist  upon  the  forfeiture  of  the  money  already  paid  on  it.  An 
equitable  right  to  some  compensation  or  return  for  previous  pay« 
ments  would  clearly  result  from  the  circumstances  of  the  case. 
The  money  paid  by  the  purchaser,  subject  to  the  value  of  any 
possession  which  he  may  have  enjoyed,  should  ex  cetjuo  et  bono  be 
returned  to  him.  This  would  clearly  be  demanded  by  justice  and 
right. 

And  so,  in  the  present  case,  whilst  the  insurance  company  has 
a  right  to  insist  on  the  materiality  of  time  in  the  condition  of  pay- 
ment of  premiums,  and  to  hold  the  contract  ended  by  reason  of 
non-pavmoTit :  they  cannot  with  any  fairness  insist  upon  the  con- 
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ditioQ  as  it  regards  the  forfeiture  of  the  premiums  already  paid. 
That  would  be  clearly  unjust  and  inequitable.  The  insured  has  an 
equitable  right  to  have  this  amount  restored  to  him,  subject  to  a 
deduction  for  the  value  of  the  assurance  enjoyed  by  him  whilst  the 
policy  was  in  existence.  In  other  words,  he  is  fairly  entitled  to 
have  the  equitable  value  of  his  policy. 

As  before  suggested,  the  annual  premiums  are  not  the  considera- 
tion of  assurance  for  the  year  in  which  they  are  severally  paid,  for 
they  are  equal  in  amount ;  whereas,  the  risk  in  the  early  years  of 
life  is  much  less  than  in  the  later.  It  is  common  knowledge  that 
the  annual  premiums  are  increased  with  the  age  of  the  person 
applying  for  insurance.  According  to  approved  tables,  a  person 
becoming  insured  at  twenty-five  is  charged  about  twenty  dollars 
annual  premium  on  a  policy  of  9^000 ;  whilst  a  person  at  forty- 
five  is  charged  about  thirty-eight  dollar^.  It  is  evident,  therefore, 
that  when  the  younger  person  arrives  at  forty-five,  his  policy  has 
become  (by  reason  of  his  previous  payments)  of  considerable  value. 
Instead  of  having  to  pay,  for  the  balance  of  his  life,  thirty-eight 
dollars  per  annum,  as  he  would  if  he  took  out  a  new  policy  on 
which  nothing  had  been  paid,  he  has  only  to  pay  twenty  dollars. 
The  difference  (eighteen  dollars  per  annum  during  his  life)  is  called 
the  equitable  value  of  his  policy.  The  present  value  of  the  assur- 
ance on  his  life  exceeds  by  this  amount  what  he  has  yet  to  pay. 
Indeed,  the  company,  if  well  managed,  has  laid  aside  and  invested 
a  reserve  fund  equal  to  this  equitable  value,  to  be  appropriated  to 
the  payment  of  his  policy  when  it  falls  due.  This  reserve  fund 
has  grown  out  of  the  premiums  already  paid.  It  belongs,  in  one 
sense,  to  the  insured  who  has  paid  them,  somewhat  as  a  deposit 
in  a  savings  bank  is  said  to  belong  to  the  person  who  made  the 
deposit.  Indeed,  some  life-insurance  companies  have  a  standing 
regulation  by  which  they  agree  to  pay  to  any  person  insured  the 
equitable  value  of  his  policy  whenever  he  wishes  it.  In  other 
words,  it  is  due  on  demand.  But  whether  thus  demandable  or  not, 
the  policy  has  a  real  value  corresponding  to  it — a  value  on  which 
the  holder  often  realizes  money  by  borrowing.  The  careful  capi- 
talist does  not  fail  to  see  that  the  present  value  of  the  amonnt 
assured  exceeds  the  present  value  of  the  annuity  or  annual  pre- 
mium yet  to  be  paid  by  the  assured  party.  The  present  value  of 
the  amount  assured  is  exactly  represented  by  the  annuity  which 
would  have  to.  be  paid  on  a  new  policy ;  or,  thirty-eight  dollars  per 
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annum  in  the  case  supposed,  where  the  party  is  forty-five  years 
old ;  whilst  the  present  value  of  the  premiums  yet  to  be  paid  on  a 
policy  taken  by  the  same  person  at  twenty-five  is  but  little  more 
than  half  that  amount.  To  forfeit  this  excess,  which  fairly  belongs 
to  the  assured,  and  is  fairly  due  from  the  company,  and  which  the 
latter  actually  has  in  its  coffers,  and  to  do  this  for  a  cause  beyond 
individual  control,  would  be  rank  injustice.  It  would  be  taking 
away  from  the  assured  that  which  had  already  become  substantially 
his  property.  It  would  be  contrary  to  the  maxim,  that  no  one 
should  be  made  rich  by  making  another  poor. 

We  are  of  opinion,  therefore,  first,  that  as  the  companies  elected 
to  insist  upon  the  condition  in  these  cases,  the  policies  in  question 
must  be  regarded  as  extinguished  by  the  non-payment  of  the  pre- 
miums, though  caused  by  the  existence  of  the  war,  and  that  an 
action  will  not  lie  for  the  amount  insured  thereon. 

Secondly,  that  such  failure  being  caused  by  a  public  war,  with- 
out the  fault  of  the  assured,  they  are  entitled  ex  cequo  et  bono  to 
recover  the  equitable  value  of  the  policies  with  interest  from  the 
close  of  the  war. 

It  results  from  these  conclusions  that  the  several  judgments  and 
decrees  in  the  cases  before  us,  being  in  favor  of  the  plaintiffs  for 
the  whole  sum  assured,  must  be  reversed,  and  the  records  remanded 
for  further  proceedings.  Wo  perceive  that  the  declarations  in  the 
actions  at  law  contain  no  common  or  other  counts  applicable  to  the 
kind  of  relief  which,  according  to  our  decision,  the  plaintiffs  are 
entitled  to  demand  ;  but  as  the  question  is  one  of  first  impression, 
in  which  the  parties  were  necessarily  somewhat  in  the  dark  with 
regard  to  their  precise  rights  and  remedies,  we  think  it  fair  and 
just  that  they  should  be  allowed  to  amend  their  pleadings.  In 
the  equitable  suit  perhaps  the  prayer  for  alternative  relief  might 
be  sufficient  to  sustain  a  proper  decree ;  but  nevertheless  the  com- 
plainants should  be  allowed  to  amend  their  bill  if  they  shall  be  so 
advised. 

In  estimating  the  equitable  value  of  a  policy  no  deduction  should 
be  made  from  the  precise  amount  which  the  calculations  give,  as 
is  sometimes  done  where  policies  are  voluntarily  surrendered,  for  the 
purpose  of  discouraging  such  surrenders ;  and  the  value  should  be 
taken  as  of  the  day  when  the  first  default  occurred  in  the  pay- 
ment of  the  premium  by  which  the  policy  became  forfeited.     In 
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each  case  the  rates  of  mortalitj  and  interest  used  in  the  tables  of 
the  company  will  form  the  basis  of  the  calculation. 

The  decree  in  the  equity  suit  and  the  judgment  in  the  actions 
at  law  are  reversed,  and  the  causes  respectively  remanded,  to  be 
proceeded  in  according  to  law  and  the  directions  of  this  opinion. 

Waitb,  Ch.  J. — I  agree  with  the  majority  of  the  court  in  the 
opinion  that  the  decree  and  judgments  in  these  cases  should  be 
reversed,  and  that  the  failure  to  pay  the  annual  premiums  as  they 
matured  put  an  end  to  the  policies,  notwithstanding  the  default 
was  occasioned  by  the  war,  but  I  do  not  think  that  a  default,  even 
under  such  circumstances,  raises  an  implied  promise  by  the  com- 
pany to  pay  the  assured  what  his  policy  was  equitably  worth  at 
the  time.  I,  therefore,  dissent  from  that  part  of  the  judgment 
just  announced,  which  remands  the  causes  for  trial  upon  such  a 
promise. 

Strong,  J. — While  I  concur  in  a  reversal  of  thtso  judgments 
and  the  decree,  I  dissent  entirely  from  the  opinion  filed  by  a 
majority  of  the  court.  I  cannot  construe  the  policies  as  the  ma- 
jority have  construed  them.  A  policy  of  life  insurance  is  a 
peculiar  contract.  Its  obligations  are  unilateral.  It  contains  no 
undertaking  of  the  assured  to  pay  premiums.  It  merely  gives 
him  an  option  to  pay  or  not,  and  thus  to  continue  the  obligation 
of  the  insurers  or  terminate  it  at  his  pleasure.  It  follows  that  the 
consideration  for  the  assumption  of  the  insurers  can  in  no  sense  be 
considered  an  annuity  consisting  of  the  annual  premiums.  In  my 
opinion  the  true  meaning  of  the  contract  is  that  the  applicant  for 
insurance,  by  paying  the  first  premium,  obtains  an  insurance  for 
one  year,  together  with  a  right  to  have  the  insurance  continued 
from  year  to  year  during  his  life,  upon  payment  of  the  same 
annual  premium,  if  paid  in  advance.  Whether  he  will  avail  himself 
of  the  refusal  offered  by  the  insurers  or  not,  is  optional  with  him. 
The  payment  ad  diem  of  the  second  or  any  subsequent  premium 
is,  therefore,  a  condition  precedent  to  continued  liability  of  the 
insurers.  The  assured  may  perform  it  or  not  at  bis  option.  In 
such  a  case  the  doctrine  that  accident,  inevitable  necessity,  or  the 
act  of  God  may  excuse  performance,  has  no  existence.  It  is  for 
this  reason  that  I  think  the  policies  upon  which  these  suits  were 
brought  were  not  in  force  after  the  assured  ceased  to  pay  pre- 
miums.    And  so,  though  for  other  reasons,  the  majority  of  the 
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court  holds,  but  they  hold  at  the  same  time  that  the  assured  in 
each  case  is  entitled  to  recover  the  surrender,  or  what  they  call 
the  equitable  value  of  the  policy.  This  is  incomprehensible  to 
me.  I  think  it  has  never  before  been  decided  that  the  surrender 
value  of  a  policy  can  be  recovered  by  an  assured  unless  there  has 
been  an  agreement  between  the  parties  for  a  surrender,  and  cer- 
tainly it  has  not  before  been  decided  that  a  supervening  state  of 
war  makes  a  contract  between  private  parties,  or  raises  an  implica- 
tion of  one. 

• 

Clifford,  J.,  dissenting. — Where  the  parties  to  an  executory 
money  contract  live  in  different  countries  and  the  governments  of 
those  countries  become  involved  in  public  war  with  each  other,  the 
contract  between  such  parties  is  suspended  during  the  existence 
of  the  war  and  revives  when  peace  ensues ;  and  that  rule,  in  my 
judgment,  is  as  applicable  to  the  contract  of  life  insurance  as  to  any 
other  executory  contract.  Consequently  I  am  obliged  to  disaent 
from  the*opinion  and  judgment  of  the  court  iu  these  cases. 

Hunt,  J.,  concurred  in  this  dissent. 
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Courts  do  not  possess  the  power  to  change  by  instructions  the  issues  which  the 
pleadings  present. 

An  instruction  that  the  jury  may  disregard  the  testimony  of  a  witness  who  has 
sworn  falsely,  concerning  any  material  fact  in  issue,  should  not  be  given.  They 
cannot  reject  his  evidence  unless  they  believe  that  ho  has  knowingly  testified  to  an 
untruth.  * 

It  is  not  competent,  in  order  to  show  that  a  party  to  a  note  in  suit  has  autho* 
rized  the  insertion  of  a  clause  respecting  interest,  to  show  that  he  was  a  party  to 
other  notes  containing  similar  clauses. 

A  witness  cannot  be  questioned  in  regard  to  impertinent  matter  in  order  to  con* 
tradict  him. 

In  suit  against  the  endorser  on  a  promissory  note,  the  defence  being  an  unau- 
thorized alteration,  it  appeared  that  in  the  bottom  line,  at  the  end  of  the  note,  was 
the  printed  form  '*  for  value  received"  without  a  printed  blank  following  it,  in 

which  to  insert  rAte  of  interest  (as,  «.  ^.,  "  with  interest  from at  the  rate  of 

per  cent,  per  annum  '*)  ;  but  that  in  the  blank  space,  commencing  on  the  line 
with  and  directly  following  the  words  "  value  received,"  and  running  obliquely 
upward  to  avoid  the  signature,  were  written,  after  the  paper  left  defendant's  hands, 
the  words  **  with  interest  at  the  rate  of  ten  per  cent,  per  annum  after  maturity." 
Nothing  in  the  color  of  tho  ink  used  in  the  inserted  clause  would  readily  excite 
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guBpicion.  It  was  held  that,  although  the  note  did  not  present  a  glaring  case  of 
alteration,  yet  enough  appeared  to  authorize  the  court  under  appropriate  instrac- 
tions  to  leave  to  the  jury  the  question  whether  the  note  was  altered  in  such  a  man- 
ner as  to  put  the  plaintiff  on  inquiry  at  the  time  of  his  purchase. 

In  a  case  where  a  note,  framed  on  a  printed  blank,  was  complete  at  the  time  it 
left  the  hands  of  the  party  sought  to  be  charged,  but  was  so  printed  as  to  give  an 
apparent  authority  to  fill  a  blank  space  occupying  the  same  position  relatire  to  the 
body  of  the  note  that  an  interest  clause  usually  does,  and  the  space  left  furnished 
ample  room  for  inserting  such  clause,  and  the  space  was  not  filled  in  a  way  to 
attract  observation,  the  court  strongly  inclined  to  the  opinion  that  the  defendant 
would  be  bound  to  an  innocent  holder. 

Appeal  from  St.  Louis  Circuit  Court. 

This  was  a  suit  on  a  promissory  note,  against  Armstrong  as 
endorser.  This  note  was  in  the  usual  form  on  a  printed  blank, 
and  contained  at  the  end  the  words  "with  interest  at  10  per  cent. 
after  maturity."  These  words  were  written  in  the  blank  space 
after  the  printed  words  "value  received,"  and  were  somewhat 
slanted  upwards  towards  the  right  hand  of  the  paper,  apparently 
to  avoid  interference  with  the  signature  of  the  maker  of  the  note. 
The  defendant's  answer  alleged  that  these  words  were  subsequently 
to  his  endorsement,  and  when  the  instrument  was  completed,  in- 
serted without  his  knowledge,  consent  or  authority.  The  answer 
also  contained  the  statutory  general  denial,  as  to  dishonor,  notice, 
&c. 

There  was  a  verdict  for  the  plaintiff  and  judgment,  which,  how- 
ever, was  reversed  at  the  general  term.  From  this  reversal  the 
plaintiff  appealed. 

Slayhack  ^  ITaeussle7%  for  appellant,  cited  Putnam  v.  Sullmn, 
4t  Mass.  45 ;  Zimmerman  v.  Rotc^  75  Penna.  St.  188 ;  Nebecker 
v.  CochranCj  48  Ind.  436;  Ritter  v.  Singmastery  73  Penna.  St. 
400 ;  7  Mo.  231 ;  Redlieh  v.  Doll,  54  N.  Y.  284 ;  RainMt  v. 
Eddyy  34  Iowa  440 ;  Qarrad  v.  ITadden,  67  Penna.  St.  82 ;  43 
Vt.  375 ;  53  Mo.  516 ;  54  Id.  77 ;  Whittemore  v.  Obear,  58  Id. 
286,  287 ;  Gardiner  v.  Harback,  21  111.  130-31 ;  Workmn  v. 
Campbell,  57  Mo.  53-55 ;  Speake  v.  United  States,  9  Cranch. 
29 ;  Smith  v.  Orooker,  5  Mass.  540 ;  Bolt  v.  DunstervilL,  4  T. 
R.  313;  Barrington  v.  Bank  of  Washington,  14  S.  &  R.  405; 
Stahl  v.  Berger  et  al,  10  Id.  170-73;  Shirts  v.  Overjolin,  GO 
Mo.  305;  Woolfolk  v.  Bank  of  America,  10  Bush;  Fhelan  v. 
31o8Sy  67  Penna.  St.  59 ;  Stedman  et  al  v.  Boone,  49  Ind. ;  Bank 
of  Salina  v.  Babcock,  21  Wend.  499 ;  Sandu^kt/  v.  ScovUh,  24 
Id.  115. 
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Dryden  ^  Dryden^  for  respondents.  • 

The  opinion  of  the  court  was  delivered  hy 

Sherwood,  J. — In  conformity  with  our  previous  ruling  in  the 
case  of  Armstrong  v.  Capital  BanJc^  at  this  term,  inasmuch  as  there 
was  no  issue  made  by  the  pleadings  as  to  subsequent  ratification  by 
Armstrong  of  the  alleged  alteration,  the  third  instruction  given  at 
plaintiff's  instance  must  be  held  erroneous.  It  manifestly  diverted 
the  attention  of  the  jury  from  that  which  was,  to  that  which  was  not, 
in  issue,  thus  defeating  the  very  object  which  the  law  has  in  con- 
templation when  requiring  pleadings  to  be  filed ;  and  a  court  does 
•not  possess  the  power  to  change  by  instructions  the  issues  which 
the  pleadings  present :  Moffat  v.  Conklin,  86  Mo.  453 ;  Camp  v. 
Heelan,  43  Id.  591. 

Our  statute  (Wagn.  Stat.  1040,  §  11)  defines  a  trial  as  "  the 
judicial  examination  of  the  issue  between  the  parties."  Now,  it 
is  obvious,  that  a  trial  must  fail  in  accomplishing  its  statutory 
purpose,  when  diverted  to  the  examination  of  matters  dehors  the 
record  and  foreign  to  the  issues. 

The  second  instruction  on  behalf  of  the  plaintiff  was  to  the 
effect  that  if  the  interest  clause  was  inserted,  either  before  or  after 
Armstrong's  endorsement,  and  with  his  consent,  this  would  war- 
rant a  finding  in  favor  of  the  plaintiff.  The  serious  objection  to 
this  instruction  is,  that  while  it  may  be  correct  as  far  as  it  goes,  it 
is  altogether  too  narrow  in  its  scope.  The  other  allegations  of 
the  petition,  put  in  issue  by  the  answer,  as  to  whether  the  bank 
was  the  holder  of  the  note,  as  to  the  presentation  of  the  note  for 
payment,  as  to  its  dishonor,  as  to  notice  to  defendants,  &c.,  are 
entirely  ignored  and  lost  sight  of.  And  yet  all  these  were  con- 
troverted facts;  all  necessary  to  be  proven  in  order  to  a  recovery. 
And  this  lack  in  the  instruction  was  not  supplied  by  any  others. 
The  instruction  therefore  was  clearly  violative  of  the  principle  so 
often  asserted  by  this  court,  that  an  instruction  is  erroneous  which 
singles  out  certain  facts  and  directs  a  verdict  if  they  are  found, 
regardless  of  other  facts  at  issue :  Hines  v.  McKinney^  3  Mo.  382; 
Sigerson  v.  Pomroy,  13  Id.  620;  Clark  v.  ffammerky  27  Id.  55; 
Mead  v.  Brotherton,  30  Id.  201.  Instructions  are  equally  faulty 
whether  enlarfirinfr  or  restricting  the  issues. 

The  first  instruction  asked  and  given  for  the  plaintiff,  that  "  if 
the  jury  believe  from  the  evidence  that  any  witness  has  sworn 
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falsely  in  regard  to  any  material  fact  in  issue,  they  are  at  liberty 
to  disregard  bis  entire  evidence/'  should  have  been  given,  if  given 
at  all,  in  a  different  shape  from  that  in  which  it  \vas  asked.  It  is 
not  true  as  a  legal  proposition,  that  because  a  witness  has  honestlj 
testified  to  that  which  is  in  point  of  fact  untrue,  therefore  the  jury 
may  reject  the  whole  of  his  testimony.  It  is  only  where  a  wit- 
ness has  knowingly  testified  to  an  untruth,  that  an  instruction  of 
this  character  should  be  given :  Paulette  v.  Brown^  40  Mo.  52, 
and  cases  cited.  The  instruction,  however,  in  the  case  before  as 
even  if  properly  worded,  would  appear  to  have  had  little,  if  any- 
thing, whereon  to  base  it.  It  is  certain  that  such  an  instruction 
should  not  be  given  in  the  ordinary  routine  of  jury  trials;  and 
merely  because  there  happens  to  be  a  conflict  of  testimony,  such 
conflict  by  no  means  implies  dishonesty  of  motive.  The  best  citi- 
zens of  tho  country,  when  called  to  the  witness  stand,  frequently 
differ  in  their  versions  of  the  same  facts ;  but  yet  this  alone  should 
furnish  no  basis  for  impugning  their  purity  of  purpose,  or  denounc- 
ing them  as  wholly  unworthy  of  belief. 

The  fourth  instruction  asked  by  defendant  should  have  been 
given.  The  simple  fact  that  the  defendant  was  the  endorser  of 
four  other  promissory  notes,  containing  interest  clauses,  did  not 
tend  in  the  slightest  degree  to  show  that  he  had  authorized  the 
insertion  of  a  clause  respecting  interest  in  the  note  in  suit.  These 
notes  should  not  have  been  admitted,  or  if  improvidently  admitted 
should  have  been  excluded,  as  asked  by  the  instruction  referred  to ; 
for  it  is  a  rudimentary  principle  "  that  the  evidence  must  corre- 
spond with  tho  allegations  and  be  confined  to  the  point  in  issue;" 
1  Greenl.  Ev.,  §§  50,  51,  52,  448.  Were  the  rule  otherwise, 
litigation  would  be  interminable,  by  reason  of  the  introduction  of 
collateral  issues.  This  evidence  was  received  very  doubtingly  by 
the  trial  court ;  but  we  think  it  should  have  been,  for  the  reasons 
given,  altogether  rejected  ;  and  it  certainly  could  not  be  received 
for  the  purpose  of  discrediting  Armstrong,  who  had  heen  interro- 
gated on  the  subject.  A  witness  cannot  be  questioned  as  to  an 
impertinent  matter  in  order  to  contradict  him :  Harper  y.L^  SL 
L.  Railroad  Company^  47  Mo.  567 ;  1  Greenl.  Ev.,  §  449. 

In  reference  to  the  note  in  suit,  the  evidence  tended  to  sho^ 
that  at  the  time  of  its  transfer  to  plaintiff,  it  was  in  the  same  con- 
dition as  now,  and  there  was  nothing  impeaching  the  bona  fides  of 
such  transfer.     It  was  shown,  however,  on  the  part  of  the  defend- 
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ant,  that  after  his  endorsement  was  made  and  the  note  redelivered 
to  Murdock,  the  maker,  the  interest  clause  was  inserted  in  the 
absence  and  without  the  authority  of  Armstrong,  by  the  book-keeper 
of  Murdock,  at  the  instance  of  the  latter.  The  clause  respecting 
interest  is  in  the  same  handwriting  as  the  body  of  the  note,  all 
having  been  written  by  the  book-keeper,  who  testified  that  after 
the  note  had  been  signed  by  Murdock  &  Dickson  and  endorsed 
by  Armstrong,  witness  wrote  the  words  mentioned  in  an  oblique 
direction  in  order  to  avoid  writing  over  the  "  D"  in  the  name  of 
Dickson.  The  original  note  is  before  us,  and  although  there  was 
some  variance  of  opinion  as  to  whether  the  words  in  question 
were  written  with  difiFerent  ink,  we  have  been  able  to  discover,  in 
regard  to  any  difference  in  the  color  of  the  ink  employed,  nothing 
which  would  readily  excite  observation.  This  note  does  not  present 
a  glaring  case  of  alteration  like  that  in  the  case  of  The  Capital 
Bankj  above  referred  to,  for  there  the  alteration  was  in  ink  of  a 
different  color  ;  was  in  short,  an  interlineation  patent  to  even  cas- 
ual observation.  If  the  note,  although  complete  at  the  time  it  left 
Armstrong's  hands,  had  been  so  loosely  filled,  in  respect  of  the 
principal  sum  mentioned  therein,  as  to  easily  admit  of  enlarging 
the  liability  already  imposed  by  the  instrument,  and  in  a  manner 
calculated  to  baffle  prudence  in  its  ordinary  manifestations,  no 
hesitancy  would  be  felt  in  asserting,  in  accordance  with  our  more 
recent  adjudications,  the  undoubted  liability  of  the  endorser  to  an 
innocent  purchaser. 

And  the  same  line  of  remark  we  regard  as  applicable  in  the 
present  instance.  If  the  instrument  was  really  complete,  but  was 
80  carelessly  printed  as  to  give  an  apparent  authority  to  fill  a  blank 
space,  occupying  the  same  relative  position  to  the  body  of  the  note 
that  an  interest  clause  usually  does,  we  strongly  incline  to  the 
opinion  that  if  this  space  furnished  ample  room,  and  was  not  filled 
in  a  way  to  attract  observation,  the  endorser  would  be  bound  to  an 
innocent  holder.  And  in  either  of  the  cases  instanced,  the  matter 
is  for  the  jury  under  appropriate  instructions.  The  blank  now 
tinder  consideration  is  unquestionably  not   an    ordinary  interest 

blank,  which  is  usually  printed  thus,  "with  interest  from— at 

per  cent,  per  annum."     If  there  was  such  a  blank  here,  it 

would  carry  on  its  face,  so  far  as  concerns  an  innocent  purchaser, 

conclusive  authority  for  filling  the  spaces  thus  left,  regardless  of 
Vol.  XXIV.— 93 
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the  fact  whether  such  spaces  were  filled  with  the  adroitness  inci- 
dent to  practised  penmanship  or  otherwise,  and  hence  no  difficuhy 
would  be  experienced  in  the  proper  disposition  to  be  made  of  the 
point.     If  the  space  left  had,  in  lieu  of  the  words  it  now  contains, 
been  filled  with  these,  ''  and  one  hundred  dollars  additional  after 
maturity,"  no  one  would  doubt  that  the  purchase  of  such  an  instru- 
ment could  not  be  sanctioned  wit^^out  at  once  breaking  down  all 
existing  barriers  between  negligence  on  the  one  hand  and  circum- 
spection on  the  other.     But  there  would  seem  to  exist  a  certain 
degree  of  appositeness  in  the  insertion  of  words  in  the  usual  place 
allotted  to  them,  of  the  same  import  as   those  constituting  the 
alleged  alteration,  when  no  degree  of  appositeness  could  be  affirmed 
of  words  of  the  tenor  and  effect  used  above,  by  way  of  illustrating 
an  extreme  case.     And  the  reason  for  distinguishing  the  real  from 
the  hypothetical  case  must  be  obvious.     In  the  latter,  the  insertion 
in  an  unusual  place  of  unaccustomed  words  should  give  the  alarm 
to  prudence,  and  put  caution  on  the  alert.     But  in  the  former  case 
it  would  scarcely   seem   probable   that  apprehension   should  be 
awakened  by  inserting  words  which  accompany  as  a  usual  incident 
those  which  compose  the  body  of  the  note,  if  such  words  are  appa- 
rently  inserted  contemporaneously  with  the  residue  of  the  written 
words  of  the  note,  and  not  in  a  manner  provocative  of  inquiry. 

These  considerations  induce  the  belief  before  expressed,  that  the 
matter  of  the  alteration  of  the  note,  and  as  to  whether,  if  altered, 
it  was  done  in  such  manner  as  to  challenge  investigation,  when 
purchased  by  the  bank,  can  be  appropriately  committed  to  the  triers 
of  the  facts,  with  proper  instructions.  The  same  may  be  said  re- 
specting the  question  oF  ratification,  in  relation  to  which  we  refer 
to  our  recent  decisions  of  Evans  v.  Foreman  (decided  at  our  last 
term  at  St.  Joseph)  and  German  Bank  v.  Dunn^  decided  at  the 
present  term,  and  also  to  the  following  authorities,  enunciating  the 
same  doctrine :  2  Greenl.  Ev.,  §  66 ;  Story  Agency,  8  ed.,  §§  239, 
445,  and  notes ;  Paley  Agency  (by  Dunlap)  171,  and  cases  cited ; 
1  Parsons  Cont.  101. 

For  these  reasons  the  judgment  of  general  term,  reversing  that 
of  special  term,  is  affirmed. 
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ABSTRACTS  OF  RECENT  AMERICAN   DECISIONS. 

SUPREME   COURT    OF   THE    UNITED    STATES.* 
SUPREME   COURT   COMMISSION   OF   OHIO.' 

supreme  court  of  vermont.' 
Agent. 

Protection  given  to  Parties  dealing  with. — Persons  dealing  with  an 
agent  are  entitled  to  the  same  protection  us  if  dealing  with  the  principal, 
to  the  extent  that  the  agent  acts  within  the  scope  of  his  authority  : 
Angle  v.  Life  Ins.  Co.,  S.  C.  U.  S.  Oct.  Term  1875. 

Pursuant  to  this  rule,  it  is  settled  law  that  where  a  party  to  a  nego- 
tiable instrument  intrusts  it  to  another  for  use  as  such,  with  blanks  not 
filled  up,  such  instrument,  so  delivered,  carries  on  its  face  an  implied 
authority  to  complete  the  same  by  filling  up  the  blanks ;  but  the  author- 
ity implied  from  the  existence  of  the  blanks  would  not  authorize  the 
person  intrusted  with  the  instrument  to  vary  or  alter  the  material  terms 
of  the  instrument  by  erasing  what  is  written  or  printed  as  part  of  the 
same,  nor  to  pervert  the  scope  and  meaning  of  the  same  by  filling  the 
blanks  with  stipulations  repugnant  to  what  was  plainly  and  clearly 
expressed  in  the  instrument  before  it  was  so  delivered:  /(/. 

Bankruptcy. 

Discharge  not  impeachahle  collaterally. — Under  the  present  bankrupt 
law  of  the  United  States,  the  discharge  of  a  bankrupt  can  be  set  aside 
for  fraud  in  obtaining  it,  only  by  a  direct  proceeding  for  that  purpose, 
pursuant  to  the  provisions  of  its  thirty-fourth  section.  It  cannot  be 
collaterally  impeached,  on  the  ground  that  it  was  fraudulently  or  im- 
properly obtained  :  Smith  v.  Ramsej/^  27  Ohio  St. 

Bills  and  Notes.     See  Agent, 

Given  for  Patent- Eighty  and  Transferred  in  Payment  for  Liquor  sold 
in  Violation  of  Law. — The  omission  to  insert  in  a  note  given  for  a  pat- 
ent-right the  words,  "  given  for  a  patent-right,"  as  required  by  statute, 
does  not  render  the  note  void.  If  the  patent-right  is  good  and  valid, 
and  forms  an  adequate  consideration  for  the  note,  the  maker  cannot 
defend  against  a  transferee  of  the  note  on  the  ground  of  the  omission 
of  those  words.  The  object  of  the  statute  was  to  prevent  the  transfer 
of  such  notes  to  innocent  and  hond-Jide  holders  :  Strcit  v.  Waitghj  48  Vt. 

Nor  can  the  maker  defend  upon  the  ground  that  the  plaintiff  received 
the  note  from  another  transferee  in  payment  for  liquor  sold  in  violation 
of  law :  Id. 

Confederate  Notes.     See  Executor. 

Conflict  of  Laws.     See  Debtor  and  Creditor. 

*  Prepared  expressly  for  the  American  Law  llegister,  from  tho  original  opinions. 
The  cases  will  prohably  be  reported  in  2  or  3  Otto. 

*  From  E.  L.  T>c  Witt,  Esq.,  Reporter  ;  to  appear  in  27  Ohio  St.  Reports. 

*  From  Hon.  J.  W.  Rowell,  Reporter ;  to  appear  in  48  Vermont  Reports. 
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Constitutional  Law.     Seo  Removal  of  Causes. 

Regulation  of  Commerce — State  Statutes  amx)unting  to — Police  Regu- 
lations—  Tax  on  Passengers  or  Ship-owners  bringing  titem. — The  case  of 
Hie  City  of  New  York  v.  Miln,  11  Peters  108,  decided  no  more  than 
that  the  requirement  from  the  master  of  a  vessel  of  a  catalogue  of  his 
passengers  landed  in  the  city,  rendered  to  the  mayor  on  oath,  with  a  cor- 
rect description  of  their  names,  ages,  occupations,  places  of  birth,  and 
of  last  legal  settlement,  was  a  police  regulation  within  the  power  of  the 
state  to  enact,  and  not  inconsistent  with  the  Constitution  of  the  United 
States:  Hendersons,  Wickhaw,,  Mayor  of  the  City  of  New  York;  and 
Commissioners  of  Immigration  v.  North  German  Lloyd^  S.  C.  U.  S. 
Oct.  Term  1875. 

The  result  of  the  Passenger  Cases,  7  Howard  283,  was  to  hold  that  a 
tax  demanded  of  the  master  or  owner  of  the  vessel  for  every  such  pas- 
senger, was  a  regulation  of  commerce  by  the  state,  in  conflict  with  the 
Constitution  and  laws  of  the  United  States,  and  therefore  void :  Id. 

These  cases  criticised,  and  the  weight  due  to  them  as  authority  con- 
sidered :  Id. 

In  whatever  language  a  statute  may  be  framed,  its  purpose  and  its 
constitutional  validity  must  be  determined  by  its  natural  and  reasonable 
effect :  Id. 

Hence  a  statute  which  imposes  a  burdensome  and  almost  impossible 
condition  on  the  ship-master,  as  a  prerequisite  to  his  landing  his  passen- 
gers, with  an  alternative  payment  of  a  small  sum  of  money  for  each  odd 
of  them,  is  in  fact  a  tax  on  the  ship-owner  for  the  right  to  land  sucli 
passengers,  and  in  effect  on  the  passenger  himself,  since  the  ship-master 
makes  him  pay  it  in  advance  as  part  of  his  fare  :  Id, 

Such  a  statute  of  a  state  is  a  regulation  of  commerce,  and  when  ap- 
plied to  passengers  from  foreign  countries,  is  a  regulation  of  commerce 
with  foreign  nations :  Id. 

It  is  no  answer  to  the  charge  that  such  regulation  of  commerce  by  a 
state  is  forbidden  by  the  constitution,  to  say  that  it  falls  within  the  police 
power  of  the  states,  for  to  whatever  class  of  legislative  powers  it  may  be- 
long, it  is  prohibited  to  the  states,  if  granted  exclusively  to  Congress  by 
that  instrument :  Id. 

Though  it  be  conceded  that  there  is  a  class  of  legislation  which  may 
affect  commerce,  both  with  foreign  nations  and  between  the  states,  in 
regard  to  which  the  laws  of  the  states  may  be  valid,  iq  the  absence  of 
action  under  the  authority  of  Congress  on  the  same  subject,  this  can 
have  no  reference  to  matters  which  are  in  their  nature  national,  or  which 
admit  of  a  uniform  system  or  plan  of  regulation  :  Id. 

The  statutes  of  New  York  and  Louisiana,  here  under  consideration, 
are  intended  to  regulate  commercial  matters  which  are  not  only  of  na- 
tional but  of  international  concern,  and  which  are  also  best  regulated  by 
one  uniform  rule,  applicable  alike  to  all  the  sea-ports  of  the  United  States. 
These  statutes  are  therefore  void,  because  legislation  on  the  subjects 
which  they  cover  is  confided  exclusively  to  Congress  by  the  clause  of 
the  constitution  which  gives  to  that  body  the  "  right  to  regulate  com- 
merce with  foreign  nations  :"  Id. 

The  constitutional  objection  to  this  tax  on  the  passenger  is  not  re- 
moved because  the  penalty  for  failure  to  pay  does  not  accrue  until  twen- 
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ty-four  hours  afker  he  is  landed.  The  penalty  is  incurred  by  the  act  of 
binding  him  without  payment,  and  is,  in  fuct,  for  the  act  of  bringing 
him  into  the  state  :  Id. 

This  court  does  not,  in  this  case,  undertake  to  decide  whether  or  not 
a  state  may,  in  the  absence  of  all  legislation  by  Congress  on  the  same 
subject,  pass  a  statute  strictly  limited  to  defending  itself  against  paupers, 
convicted  criminals,  and  others  of  that  class,  but  is  of  opinion  that  to 
Congress  rightfully  and  appropriately  belongs  the  power  of  legislating 
on  the  whole  subject :  Id. 

Regulation  of  Commprce — State  Statutes —  Taxing  Immigration, — The 
statute  of  California,  which  is  the  subject  of  consideration  in  this  case, 
does  not  require  a  bond  for  every  passenger,  or  commutation  in  money, 
as  do  the  statutes  of  New  York  and  Louisiana,  referred  to  in  Henderson 
V.  Wickham  {supra)^  but  only  for  certain  enumerated  classes,  among 
which  are  "  lewd  and  debauched  women  :*'  Chy  Lung  v.  Freeman^  8. 
C.  U.  S.  Oct.  Term  1875. 

But  the  features  of  the  statute  are  such  as  to  show  very  clearly  that 
the  purpose  is  to  extort  money  from  a  large  class  of  passengers,  or  to 
prevent  their  immigration  to  California  altogether  :  Id. 

The  statute  also  operates  directly  on  the  passenger,  for  unless  the 
master  or  owner  of  the  vessel  gives  an  onerous  bond  for  the  future  pro- 
tection of  the  state  against  the  support  of  the  passenger,  or  pays  such 
sum  as  the  Commissioner  of  Immigration  chooses  to  exact,  he  is  not 
permitted  to  land  from  the  vessel :  Id. 

The  powers  which  the  commissioner  is  authorized  to  exercise  under 
this  statute  are  such  as  to  bring  the  United  States  into  conflict  with 
foreign  nations,  and  which  can  only  belong  to  the  Federal  government : 
Id. 

If  the  right  of  the  states  to  pass  statutes  to  protect  themselves  in  re- 
gard to  the  criminal,  the  pauper  and  the  diseased  foreigner  landing 
within  their  borders,  exists  at  all,  it  is  limited  to  such  laws  as  are  abso- 
lutely necessary  for  that  purpose,  and  this  mere  police  regulation  can- 
not extend  so  far  as  to  prevent  or  obstruct  other  classes  of  persons  from 
the  right  to  hold  personal  and  commercial  intercourse  with  the  people 
of  the  United  States  :  Id, 

The  statute  of  California  in  this  respect  extends  far  beyond  the  neces- 
sity in  which  the  right  is  founded,  if  it  exists  at  all,  and  invades  the 
right  of  Congress  to  regulate  commerce  with  foreign  nations,  and  is 
therefore  void  :  Id, 

Corporation. 

Foreign — Right  to  do  business  in  Other  State. — It  is  not  contrary  to 
the  laws  of  Ohio,  nor  against  public  policy,  in  the  present  condition  of 
her  laws,  for  a  foreign  corporation,  lawfully  organized  in  a  sister  state, 
to  do  business  in  Ohio  :  Newburg  Petroleum  Co.  v.  Weare^  27  Ohio  St. 

A  foreign  corporation,  authorized  by  the  laws  of  the  state  in  which  it 
was  organized  to  do  business  in  this  state,  may  transact  business  in  Ohio 
not  inconsistent  with  Ohio  laws;  may  sue  and  be  sued  in  our  courts.  Id„ 

Persons  entering  into  contract  with  such  foreign  corporation  concern- 
ing property,  of  rights  in  property,  appropriate  to  its  business  in  Ohio, 
will   be  estopped,  after  dealing  with    said  corporation,  recognizing  by 
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their  acts  its  validity  and  receiving  the  benefits  of  the  contract,  from 
denying  the  power  of  the  corporation  to  make  the  contract,  in  aa  action 
on  the  contract :  Id. 

Covenant.     See  Warranty, 
Debtor  and  Creditor.     See  Husband  and  Wife. 

Appointment  of  Debtor  as  Administrator. — The  principle  that  the 
appointment  of  a  debtor  as  administrator  converts  the  debt  into  assets  io 
\\:6  hands  to  be  accounted  for,  does  not  apply  to  one  who  is  only  condi- 
tionally liable  to  the  estate :  Shields,  AdmW,  v.  OdeU,  AdmW  of  Mowt^ 
27  Ohio  St. 

The  appointment  as  administrator  de  bonis  fton,  with  the  will  annexed, 
of  one  who  was  surety  on  the  bond  of  the  previous  executor,  does  not 
make  a  debt  due  the  estate  from  such  executor  assets  iu  the  hands  of 
such  administrator  by  reason  of  his  suretyship :  Id. 

Assignment-^  Conflict  of  Laws, — An  assignment  of  personal  property 
and  choses  in  action  by  an  insolvent  debtor  for  the  benefit  of  creditors 
in  conformity  to  the  luws  of  the  state  of  New  York,  where  such  debtor 
resided  und  did  business,  operates  to  transfer  the  right  of  action  to  re- 
cover said  choses  in  action  to  the  assignee,  and  he  may  maintain  an  actloa 
as  such  assignee  in  the  courts  of  this  st^te,  to  collect  the  same,  although 
said  assignment,  as  authorized  by  the  laws  of  New  York,  gives  prefer- 
ences to  certain  of  the  creditors  :  Fidler  v.  Steiglitz.  27  Ohio  St. 

In  case  of  such  an  assignment  of  choses  in  action,  the  law  of  the 
domicile  of  the  assignor  controls  and  determines  what  is  a  sufficient  trans- 
fer to  authorize  the  assignee  to  collect  the  same  :  Id. 

The  principles  of  comity  between  states  will  allow  such  assignee  to 
maintain  an  action,  in  the  courts  of  this  state,  against  one  of  its  citizens, 
to  collect  the  same,  notwithstanding  such  preferences,  in  the  absence  of 
any  set-off  or  other  defence  to  such  action,  or  of  any  lien  or  charge 
against-said  claim  under  the  laws  of  Ohio,  by  the  debtor  :  Id. 

Deed. 

Parol  Evidence  to  vary — Construction. — When  a  general  description 
in  a  grant  is  followed  by  a  particular  description,  the  particular  descrip- 
tion must  govern  ;  and  if  parol  evidence  of  the  situation,  surroundings, 
and  appellations  of  the  subject  of  the  grant  at  the  time  of  its  exeoation, 
would  tend  to  make  the  general  description  comprehend  more  than  the 
particular  description,  it  would  tend  to  contradict  the  deed  in  its  true 
construction,  and  be  inadmissible  :  Fletcher  v.  Clnrk,  48  Vt. 

In  this  case  it  was  held  that  the  particular  description  did  not  embrace 
the  demanded  premises,  and  parol  evidence  to  bring  them  within  the 
general  description  was  excluded  :  Id. 

Eminent  Domain.    See  Statute. 

Estoppel.     See  Corporation. 

Evidence.     See  Deed. 

Exchange. 
Implied  Warranty — Burden  of  Proof. — A  warranty  of  title  b  implied 
in  a  contract  of  exchange,  the  same  as  in  a  contract  of  sale :  Pttttt  t. 
Pelton,  48  Vt. 


r 
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In  case  for  deceitfully  exchanging  property  with  plaintiff  upon  which 
another  had  a  lien,  it  was  held  not  to  rest  upon  plaintiff  to  show  that  he 
had  no  notice  of  the  lien  at  the  time  of  exchange  :  Id. 

Execution.     See  Officer, 

Executor.     See  Debtor  and  Creditor, 

Accountability  of —  When  forced  to  receive  Money  contrary  to  his  vmhes 
— Jurisdiction. — Where  an  executor  was  forced  by  a  military  power  that 
he  could  not  control,  to  receive  a  sum  of  money  from  one  of  the  debtors 
of  the  estate,  in  Confederate  money,  and  to  pay  it  over  to  the  receiver 
of  the  Confederate  States,  and  he  acted  contrary  to  his  wishes,  he  was 
excused  from  accountability  for  this  amount :  Sockhold  v.  Rockhold  et 
al,  S.  C.  U.  S.  Oct.  Term  1875. 

Such  a  case  does  not  present  a  Federal  question  of  which  the  Supreme 
Court  of  the  United  States  can  take  jurisdiction  :  Id, 

Foreign  Corporation.    See  Corporation, 

Husband  and  WiFt. 

Settlement  by  Husband  on  Wife — Fraud  on  Creditors. — In  order  to 
defeat  a  settlement  made  by  a  husband  upon  his  wife,  it  must  be  in- 
tended to  defraud  existing  creditors,  or  creditors  whose  rights  arc 
expected  shortly  to  supervene,  or  creditors  whose  rights  may  and  do  so 
supervene — the  settler  purposing  to  throw  the  hazards  of  business  in 
which  he  is  about  to  engage  upon  others,  instead  of  honestly  holding 
Jhis  means  subject  to  the  chance  of  those  adverse  results  to  which  all 
business  enterprises  are  liable  :  Smith  et  al.  v.  Vodges^  Assignee^  S.  C. 
U.  S.  Oct.  Term  1875. 

Limitations,  Statute  op. 

Comm>encem^nt  of  Running, — An  ordinance  of  the  city  of  Cincinnati, 
making  an  assessment  for  grading  and  paving  a  street,  provided  that 
the  owners  of  lots  on  which  the  assessments  were  made  should  severally 
pay  the  same  within  twenty  days  from  the  date  of  the  ordinance,  or  be 
subject  to  the  interest  and  penalty  allowed  thereon  by  law.  Beldy  that 
an  action  to  enforce  the  lien  of  such  assessment  against  a  lot,  commenced 
more  than  six  years  after  the  date  of  the  ordinance,  but  within  six  years 
after  the  expiration  of  said  twenty  days,  is  not  barred  by  the  Statute  of 
Limitations :  Reynolds  et  al,  v.  Green,  27  Ohio  St. 

Mortgage. 

The  generality  of  its  language  forms  no  objection  to  the  validity  of  a 
mortgage.  A  mortgaire  of  **  the  road  and  property"  of  a  railroad  com- 
pany is  sufficient :    Wilson  v.  Boyce,  S.  C.  U.  S.  Oct.  Term  1875. 

It  is  quite  within  the  competency  of  a  railroad  company  to  mortgage 
its  lands  not  used  for  its  track  or  appurtenances.  It  might  be  deemed 
prudent  and  judicious  to  raise  money  upon  its  collateral  property  rather 
than  upon  its  road.  It  might  lose  its  foreign  lands  and  still  be  success- 
ful as  a  railroad  company.  If  it  should  lose  its  track  it  must  at  once 
cease  to  exist :  Id, 

National  Bank. 

Dealing  in  Stocks. — Tn  the  honest  exercise  of  the  power  to  compromise 
a  doubtful  debt  owing  to  a  bank,  it  can  hardly  be   doubted  that  stocks 
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maj  be  accepted  in  payment  and  satisfaction,  with  a  view  to  their  subse- 
quent sale  or  conversion  into  money  so  as  to  make  good  or  reduce  aa 
anticipated  loss.  Such  a  transaction  would  not  amount  to  a  dealing  in 
stocks  :  National  Bank  v.  Nat.  Exchange  Bank^  S.  C.  U.  S.  October 
Term  1875. 

Officer. 

Trespasser  ah  initio — Damages. — If  an  officer  advertises  property 
other  than  hay,  grain,  &c.,  taken  in  execution  at  one  place,  for  sale  at 
another  place,  and  sells  it  accordingly,  he  thereby  becomes  a  trespasser 
ah  initio y  and  liable  for  the  full  value  of  the  property,  notwithstanding 
he  applies  the  proceeds  of  the  sale  upon  the  execution :  Evarts  v.  Bur- 
gesSy  48  Vt. 

Patent.     See  Bills  and  Notes. 

Removal  of  Causes. 

Waiver  of  RiglU —  Constitutional  Law. — The  Supreme  Court  of  the 
United  States  having  decided  (20  Wallace  445)  that  a  statute  of  a  state 
which  requires  a  foreign  insurance  company,  before  transacting  business 
in  the  state,  to  waive  its  right  to  remove  suits  in  which  it  is  a  party 
from  the  courts  of  the  state  to  the  Federal  courts,  is  repugnant  to  the 
Constitution  and  laws  of  the  United  States  and  therefore  void — that  de- 
cision will  be  followed,  though  not  approved  by  this  court :  Railway  Pas- 
senger Assurance  Co.  v.  Pierce^  27  Ohio  St. 

Statute.     See  Constitutional  Law, 

In  Derogation  of  Common  Right — Construction — Eminent  Domain,, 
— Statutes  incorporating  aqueduct  companies,  and  granting  rights  of 
entry  upon  private  property  for  the  purpose  of  constructing  the  aque- 
ducts, and  such  like  statutes,  are  strongly  derogatory  of  common  right, 
and  no  cases  should  be  brought  within  them  except  such  as  c(yne  within 
their  terms  by  imperative  necessity.  Thus,  where  a  statute  incorporat- 
ing such  a  company  provided  for  entry  upon  any  land  throij«;h  which  it 
might  be  necessary  for  the  aqueduct  to  pass,  it  was  held,  in  an  action 
of  trespass  qua.  chni.,  that  the  statute  was  no  justification,  it  not  ap- 
pearing that  it  was  necessary  to  enter  upon  the  locus  in  quo :  Pams- 
worth  V.  GoodhuCj  48  Vt. 

Warranty.     See  Exchange. 

Covenant  against  Encumbrances  and  to  defend  Title. — The  defendant 
conveyed  land  to  the  plaintiff,  with  covenants  against  encumbrances, 
and  to  defend  the  title  conveyed.  There  was  then  existing  a  mortgage 
on  the  land  made  by  a  prior  owner,  and  the  holder  of  the  mortgage 
afterward  brought  suit  ngainst  the  mortgagor  and  both  of  the  parties  to 
this  case,  and  obtained  judgment  subjecting  the  land  to  the  payment 
of  the  mortgage  The  land  was  sold  on  the  judgment,  and  deeded  to 
the  purchaser,  who  thereupon  obtained  possession  Subsequently,  at 
the  suit  of  the  defendant,  on  error,  the  judgment  was  reversed :  Held — 
1.  The  eviction  of  the  plaintiff,  under  the  judgment  on  the  mortgage, 
was  a  breach  of  the  covenants  of  warranty  in  the  deed,  and  thereupon 
a  right  of  action  thereon  accrued  in  favor  of  the  plaintiff.  2.  The  sub* 
sequent  reversal  of  the  judgment  did  not  affect  the  sale  of  the  land  and 
consequent  eviction  of  the  plaintiff,  and  did  not  deprive  him  of  his  right 
of  action  on  the  covenants  of  warranty  :  Smith  v.  Dixon^  27  Ohio  St 
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ACCORD  AND  SATISFACTION. 

1.  C.  purchased  the  defendant's  millinery  goods,  and  in  part  consideration 
thereof,  agreed  to  pay  the  defendant's  debt  to  the  plaintiff.  C.  thereupon 
wrote  the  plaintiff  that  her  husband  proposed  to  give  hi|  note  on  six  months 
for  said  debt,  and  the  plaintiff  replied,  accepting  the  proposition.  The  note 
was  never  given,  but  C.  made  remittances  to  the  plaintiff  from  time  to  time, 
to  apply  on  said  debt.  Hfildf  a  mere  accord,  and  that  the  defendant  was  not 
thereby  discharged  from  the  balance  of  the  debt.     Rising  t.  Cummingsy  55. 

2.  Waiver  of  a  promise  to  pay  the  debt  of  another  that  is  without  consid- 
eration and  within  the  Statute  of  Frauds,  or  refusal  to  receive  such  payment, 
does  not  discharge  the  original  debtor.     Id, 

ACCOUNT.     See  Fkjlud,  1 ;  Partkehship,  9. 

ACKNOWLEDGMENT.     See  Deed,  8. 

ACTION.     See  Agent,  6. 

1.  The  real  defendant  who  pays  a  judgment  against  a  nominal  party, 
afterwards  vacated,  may  recover  in  bis  own  name  the  money  so  paid.  Alann 
T.  JEtna  Ins.  Co.^  246. 

2.  For  malpractice  by  a  physician,  successive  suits  for  accruing  damages 
cannot- be  brought,  but  the  recovery  is  once  for  all,  and  may  embrace  pro- 
spective as  well  as  accrued  damages.     Howell  v.  Goodrich^  308. 

S.  An  action  of  assumpsit  against  parties  jointly,  fails  if  there  is  no  evidence 
of  a  joint  liability  on  their  part.     Mace  v.  Page^  1 83. 

4.  Joinder  of  parties  is  not  necessary  where  there  is  no  unity  of  estate. 
Columbia  Bridge  Co.  v.  Geisse^  115. 

5.  In  an  action  to  recover  a  debt  which  the  defendant  agreed  with  a  third 
party  to  pay  the  plaintiff,  the  defendant  can  show  the  rescission  of  the  agrec' 
roent  prior  to  the  plaintiff's  assent  to  the  promise  made  in  his  favor.  Trimble 
v.  «SrroMcr,183. 

6.  In  such  case,  the  defendant  is  not  estopped  from  setting  up  any  defence 
which  he  could  have  set  up  against  the  enforcement  of  the  contract  by  the 
other  contracting  party.     Id. 

ACTS  OF  CONGRESS. 

1789,  See  Constitutional  Law,  37. 

1846,  July  9.  See  Government,  3. 

1861,  July  18.  See  War,  4. 

1863,  March  12.  See  Captured  and  Abandoned  Property. 

1867,  March  2.  See  Bankruptcy. 

1867,  May  2.  See  Removal  of  Causes. 

1868,  February  10.  See  National  Bank. 
1868,  July  20.  See  Distilled  Spirits. 
1870,  May  31.  See  Constitutional  Law,  5. 
1874,  Revised  Statutes. 

Sect.  709.  See  Courts,  3. 

Sect.  3324.  Sec  Distilled  Spirits. 

Sect.  5399.  See  Witness,  3, 
Vol.  XXIV.— 94  (745) 
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ACTS  OF  CONGRESS. 

1874,  Jane  23.  See  Shifpiito,  5. 

1875,  March  3.  See  Removal  of  Causbs. 

ADMINISTRATOR.     See  Equity,  13;  Executor;  Patmbht,  1. 

ADMIRALTY.     See  Abbxtratxok,  1. 
1.   Collision. 

1.  In  cases  of  collision,  where  there  is  a  great  conflict  of  testimonr,  the 
court  mast  be  governed  chiefly  by  leading  facts,  if  such  exist  in  the  case. 
Tfie  Great  RepuhJicy  373. 

2.  A  large  and  fast-sailing  steamer  is  bound  to  act  cautiously  when  OTer- 
taking  a  small  and  slow  one.     Id. 

3.  The  burden  is  on  the  vessel  neglecting  the  proper  measures  of  precau- 
tion to  show  that  the  collision  if  one  occurs  did  not  occur  through  her  neglect. 
Id. 

4.  The  rule  of  navigation  which  requires  '*  when  sailing  ships  are  meet- 
ing end  on,  or  nearly  so,  the  helms  of  both  shall  be  put  to  port,"  is  obliga- 
tory from  the  time  that  necessity  for  precaution  begins,  and  continues  to  be 
applicable  so  long  as  the  means  and  opportunity  to  avoid  the  danger  remain. 
The  Dejclevy  495. 

5.  The  absence  of  a  lookout  is  unimportant  where  his  presence  would  have 
done  nothing  to  avert  the  catastrophe.     Id. 

6.  A  collision  having  occurred  on  a  clear  night  between  a  steamship  and 
sailing  vessel,  there  having  been  some  want  of  vigilance  in  the  lookout  of 
the  steamer,  the  steamship  was  held  to  bo  exclusively  responsible.  The  Sea 
Gull,  495. 

7.  Two  steamers  were  held  to  be  equally  in  fault  for  running  at  full  speed 
in  a  very  dark  and  foggy  night,  after  they  had  learned  by  signals  from  each 
other  of  their  respective  existences  in  the  river,  and  while  they  were  in  doubt 

'  as  to  what  respectively  were  their  courses  and  manoeuvres.     The  Trutonia, 
495. 

8.  Because  a  cross-libel  in  an  admiralty  suit  is  dismissed  the  libellant  in 
the  cross-libel  is  not  precluded  from  showing  in  the  original  suit,  that  a  colli- 
sion was  the  result  of  inevitable  accident,  was  occasioned  by  the  negligence 
of  those  in  charge  of  the  other  vessel,  or  was  a  case  of  mutual  fault.  JPiMf, 
JExV,  ^c,  V.  River  ^  Lake  Shore  Steamboat  Line,  548. 

9.  Two  ships  under  steam,  if  they  are  meeting  end  on,  are  required  to  pat 
their  helms  to  port,  and  this  requirement  must  be  seasonably  complied  with. 
Ferryboat,  ^c,  v.  Railroad  Tratisportation  Co.y  549. 

10.  Sailing  rules  are  to  prevent  collisions,  not  to  enable  one  party  to  see 
how  little  he  can  do  without  becoming  liable.     Id, 

1 1 .  The  rule,  that  where  both  vessels  are  in  fault  the  damages  should  be 
divided  between  them,  ought  not  to  be  extended  so  far  as  to  inflict  positive 
loss  on  innocent  parties.  Coastvoise  Co.  v.  De  las  Casas ;  De  las  Caaas  v. 
Steamer  Alabama  et  al.,  550. 

12.  Usages,  called  sea  laws,  existed  long  before  there  was  any  legislation 
upon  the  subject.     Steamship  City  of  Washington,  ^c,  v.  Baillie,  550. 

13.  The  owners  of  a  pilot  vessel  are  not  liable  for  the  consequences  of  a 
collision  by  reason  of  not  having  a  mast-head  light,  when  she  constantly 
showed  flash-lights,  which  were  seasonably  seen  by  the  other  vesssl.     Id, 

n.  Liability  of  Ship  Owners. 

14.  The  owners  of  a  vessel  in  flames  towed  by  a  tug  and  no  longer  m 
command  of  her  own  captain  and  crew,  are  not  liable  for  injury  done  by  her 
to  another  vessel,  by  the  negligence  of  the  captain  of  the  tug  ;  tlie  said  owners 
not  having  employed  the  tug,  she  being  a  tug  whose  regular  business  was  the 
assistance  of  vessels  in  distress,  and  she  having  gone,  of  her  own  motion,  to 
the  extinguishment  of  the  Are  in  this  case.     The  Clarita  and  The  Clara,  374. 

15.  The  owners  of  a  vessel  who  through  their  own  carelessness  set  fixe  to 
another  vessel,  cannot  claim  salvage  for  putting  that  fire  out.     Id, 

16.  Owners  of  ships  are  responsible  for  the  conduct  of  the  master  and  crew 
in  the  navigation  of  the  vessel.     Robert  v.  Propeller  Galatea,  678. 

17.  Exceptions  exist  where  it  is  necessary  to  employ  a  steam-tug  and  to 
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turn  over  tbo  control  nnd  naviirfttion  of  the  ship  to  the  master  and  crew  of 
the  latter  vessel.     Hobert  v.  Propeller  Galatea^  678. 

TTT.   Maritime  Lien. 

18.  The  captain  of  a  rcssel  has  no  authority  to  pledge  the  credit  of  the 
owner  for  necessary  repairs  made  at  the  home  port.     Peniz  y.  Clarke^  60. 

19.  The  fact  that  the  captain  is  a  co-owner  gives  him  no  sach  authority. 
To  bind  the  owner,  the  roaster  must  have  special  authority  for  that  purpose  ; 
or  the  owner  must  have  held  out  the  master  as  having;  such  authority  ;  or  he 
must  have  ratified  the  contract  after  it  was  made.     Id, 

20.  A  maritime  lien  for  supplies  furnished  a  vessel  exists  in  the  port  of  a 
state  where  her  owner  does  not  reside.     Dowell  v.  Goode^  183. 

21.  The  United  States  courts  have  exclusive  jurisdiction  to  enforce  such 
lien  by  suit  in  rem.     Id. 

22.  The  residence  of  the  owner  determines  the  home  port  of  the  vessel. 
Id. 

AGENT.     See  Corporation,  29. 

1.  Persons  dealing  with  an  agent,  acting  within  the  scope  of  his  authority, 
are  entitled  to  the  tftme  protection  as  if  dealing  with  the  principal.  Angle  v. 
Life  Ins.  Co.,  739. 

2.  If  money  borrowed  by  an  agent  on  the  credit  of  the  principal  without 
authority,  goes  into  the  principal's  business  without  the  latter's  knowledge, 
and  the  principal  has  the  benclit  thereof,  yet  the  principal  is  not  liable  there- 
for to  the  person  of  whom  it  was  borrowed,  in  the  absence  of  a  promise  to 
pay.     Spooner  v.  Thompson^  678. 

3.  An  agent  cannot  act  for  both  buyer  and  seller.  Fish  v.  Leaer,  248 ;  and 
see  Broker,  2,  3. 

4.  A  tenant  of  a  corporation,  under  a  lease  made  by  its  agent,  cannot  dis- 
pute the  agent's  authority.     Brahn  v,  Jersey  City  Forge  Co.,  116. 

5.  An  agent  who  demands  possession  for  his  principal,  must  have  authority 
to  mal^  the  demand  at  the  time  of  making  it.     Id. 

6.  An  action  may  be  maintained  by  an  undisclosed  principal  upon  the  con- 
tract of  his  agent.     Bryant  v.  Weils,  495. 

7.  Notice  to  an  agent  to  be  notice  to  the  principal  must  come  in  the  course 
of  the  principal's  business,  or  from  a  prior  transaction  then  present  to  the 
agent's  mind,  which  could  bo  properly  communicated  to  the  principal. 
Hoover  v.  Wise,  548. 

8.  But  notice  or  knowledge  on  the  part  of  an  agent  of  an  intermediate 
employer  will  not  adfect  the  principal.     Id, 

9.  To  moke  the  act  of  an  agent  done  without  the  authority  of  his  principal 
binding  upon  the  latter,  it  is  necessary  to  show  that  he  subsequently,  with 
full  knowledge  of  all  the  material  facts,  ratified  the  act.  Bannon  v.  Warjidd, 
308. 

10.  Where  an  agent  lends  the  money  of  his  principal  upon  a  security 
which  proves  to  be  insufficient,  evidence  may  be  introduced  to  show  that  the 
value  of  the  security  was  very  much  less  than  the  estimate  placed  thereon  by 
the  agent.     Id. 

11.  It  is  not  competent  to  prove  the  supposed  authority  of  an  agent  by 
what  he  has  said  at  some  previous  lime.     Howe  Machine  Co.  v.  Clark,  309. 

12.  The  admissions  of  an  agent  can  only  be  received  after  it  has  been 
proved  that  he  is  an  agent.     First  Unitarian  Society  v.  Faulkntr,  555. 

13.  The  declarations  of  an  agent  in  pais  are  not  proof  of  his  authority  as 
agent.      Grim  v.  Bonndl,  374. 

ALIMONY.     See  Conflict  op  Laws,  4. 

ALLUVION. 

1.  Means  an  addition  to  riparian  land,  gradually  made  by  the  water  to 
which  the  land  is  contiguous.     County  of  St.  Clair  v.  Lovingston,  375. 

2.  The  test  is  that,  though  the  witnesses  may  see  that  progress  has  been 
made,  they  could  not  perceive  it  while  the  process  was  going  on.     Id. 

3.  It  is  equally  alluvion  whether  the  addition  be  to  streams  which  do  over- 
flow their  banks  or  those  that  do  not.    Id, 
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AMENDMENT.     See  Check,  7  ;  Trespass,  2. 

In  a  bill  to  enforce  an  implied  trust,  an  averment  of  an  express  promise  to 
perform  the  trust  does  not  constitute  a  new  cause  of  action.  Hall  t.  Cong- 
don,  617. 

APPLICATION  OF  PAYMENTS. 

1.  Payments  made  to  a  creditor  holding  demands  both  due  and  undue, 
without  direction  by  the  debtor  as  to  their  application,  roust,  ordinarily,  be 
first  applied  by  the  creditor  upon  the  demands  due.     Early  y,  Flnnmry^  55. 

2.  Payments  must  be  applied  to  notes  nut  barred  by  the  Statute  of  Limit- 
ations.    Moore  v.  Kiff  et  al.^  382. 

AQUEDUCT.     See  Easemewt,  8. 

ARBITRATION.     See  Limitations,  Statute  of,  6. 

1.  Parties  in  the  Court  of  Admiralty,  whether  sitting  in  prize  or  as  an 
instance  court,  can  submit  their  case  by  rule  of  court  to  arbitration.  Uniud 
States  V.  Farrngiit,  247. 

2.  The  award  however  is  liable,  like  any  other  award,  to  be  set  aside  in 
the  court  below,  for  such  reasons  as  would  be  sufficient  in  other  courts  ;  as 
for  exceeding  the  power  conferred  by  the  submission,  for  manifest  mistake 
of  law,  for  fraud,  and  for  all  other  reasons  on  which  awards  are  set  aside  in 
other  courts  of  law  or  chancery.     Id. 

3.  By  a  parol  agreement  to  submit  to  the  arbitration  of  two  persons,  it  was 
stipulated  thnt,  in  case  they  could  not  agree,  they  should  select  an  umpire, 
and  that  the  decision  of  such  umpire  and  any  of  said  arbitrators  should  be 
final.  TliG  decision  of  the  umpire  was  all  that  was  required.  San  ford  et  ah 
T.  Wood,  52. 

ARMY.     See  War,  2,  3. 

ASSAULT  AND  BATTERY.     Sec  Criminal  Law,  IIL 

ASSIGNMENT.     See  Dbbtor.axd  Creditor,  I. 

ASSUMPSIT.     See  Action  3  ;  Contract,  1  ;  Li3iitations,  4.     ' 

ATTORNEY.     See  Husband  and  Wife,  21. 

1.  The  mayor  or  councilman  of  a  municipality  is  not  bound  by  his  official 
position  to  give  to  the  latter  his  professional  services  as  a  lawyer  without 
charge.     Mayor  v.  Muzzy ,  1 83. 

2.  An  attorney  has  no  claim  to  be  reimbursed  or  allowed  for  costs  and  ex* 
penses  growing  out  of  his  wrongful  act.     Hughes  v,  ZtigUr,  3(i9. 

3.  There  may  be  different  degrees  of  guilt  as  between  the  parties  to  a 
fraudulent  or  illegal  transaction.     Roman  v.  Mali,  437. 

4.  The  relationship  of  attorney  and  client  will  not  except  the  case  from  the 
general  rule,  in  pari  delicto  potior  est  conditio  possidentis,  aut  dej'endentis.     Id. 

5.  An  attorney  is  under  no  actual  incapacity  to  deal  with  his  client.  If 
the  transaction  is  fair  it  will  be  maintained.     Id. 

6.  A  complainant,  who  files  a  lihol  to  procure  the  forfeiture  of  personal 
property  for  violation  of  law,  and  prosecutes  the  samp  wholly  at  his  own  ex* 
pensc,  is  entitled  to  do  so  without  interference  from  the  state  att(»*ncy.   Sate 

V.  Tufi!*,  495. 

7.  When  such  libel  is  prosecuted  at  the  expense  of  the  county,  its  direc- 
tion will  be  taken  charge  of  by  the  attorney-general  or  solicitor.     Id, 

8.  A  prosecuting  officer  will  use  his  discretion,  according  to  the  circum- 
stances of  each  particular  case,  whether  to  enter  a  nolle  prosequi,  or  prosecute 
to  final  judgment.     Id. 

9.  Attorneys  should  be  residents  of  the  state  in  which  they  are  licensed  to 
practice.  Tli'ey  are  officers  of  the  court  and  the  nature  of  their  office  implies 
that  they  shall  be  residents  and  subject  to  the  jurisdiction  of  the  state  and  the 
court.     In  re  Mosness,  670. 

10.  An  attorney  of  record  signed  an  agreement  in  writing  that  the  report 
of  the  referee  should  be  final,  and  the  agreement  was  entitled  as  of  the  term 
of  the  court  to  which  the  report  was  to  be  made.  Held,  that  his  client  was 
bound  by  such  agreement.     Brooks  v.  New  Durham^  116. 
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BAIL. 

Power  op  Coubtb  to  admit  to,  1. 

BAILMENT.     See  Common  Carrteb. 

1.  A  bailee  cannot  at  law  deny  that  his  bailor  had  title  to  the  property  at 
the  time  of  its  delivery  to  him.    Nudd  v.  Montanye^  183. 

2.  A  pled^  is  a  security  for  the  whole  debt  and  every  part  of  it.  Baldwin 
V.  Bradictf,  309. 

S.  A  bailee  keeping  the  property  of  the  bailor  with  the  ordinary  care  with 
ivhich  he  keeps  his  own,  does  not  falfil  his  daty,  if  the  contract  required  strict 
diligence  and  extraordinary  care.    First  National  Bank  v.  Graham^  618. 

4.  Where  the  benefits  are  reciprocal,  the  bailee  is  liable  for  neglect  of  ordi- 
nary care,  altKoQgh  he  has  been  careless  and  reckless  in  the  management  of 
his  own  goods  as  well  as  those  of  the  bailor.    Id, 

5.  That  the  bailee  has  dealt  with  his  own  goods  and  the  bailor's  in  the 
same  way,  is  evidence-  in  adjusting  the  standard  of  duty  and  deciding  the 
question  of  performance,  and  as  a  test  of  the  bailee's  good  faith.  It  would 
raise  a  presumption  of  adequate  diligence.    Id, 

6.  The  bailee's  responsibility  is  to  be  determined  in  each  case  by  a  com- 
parison with  the  conduct  of  classes  of  men,  not  of  individuals.     Id, 

7.  The  mere  voluntary  act  of  the  cashier  in  receiving  securities  for  safe- 
keeping, will  not  render  the  bank  liable  for  their  loss ;  but  if  the  deposit 
be  known  to  the  directors  and  acquiesced  in,  the  bank  will  bo  liable.     Id, 

BANK  AND  BANKER.     See  Bailment,  7  ;  Check,  4-6  ;  Contract,  1,  2; 
Gift,  3 ;  Set-off,  4,  5. 

A  previous  demand  by  a  depositor,  or  some  other  person  by  his  order,  is 
indispensable  to  the  maintenance  of  an  action  for  a  general  deposit  of  money 
with  a  banker.    Brahm  v.  Adkins,  496. 

BANKRUPTCY. 

I.  Effect  of  Proceedings,     See  Landlord  and  Tenant,  3. 

1.  Where,  pending  a  suit  in  a  state  court  for  the  foreclosure  of  a  mortgage, 
the  mortgagor  is  adjudicated  a  bankrupt,  there  is  no  provision  in  the  Bank- 
rupt Act  which  would  prevent  the  court  from  proceeding  with  the  case.  Eyster 
v.  Gaffet  at.,  549. 

2.  The  debtor  of  a  bankrupt  loses  none  of  h\^  rights  by  the  bankruptcy  of 
his  adversary.    Id, 

3.  Plea  in  bar  that  since  the  commencement  of  suit,  the  defendants  had 
been  adjudged  bankrupts,  Held^  bad  on  genera^  demurrer.  Brandon  Co,  y. 
Frazier,  52.  • 

4.  It  was  the  object  of  the  fourteenth  section  of  the  Bankrupt  Act  to  pre- 
vent any  particular  creditor  asserting  any  lien  but  such  as  existed  when  the 
petition  in  bankruptcy  was  filed.     Morgan  v.  Campbell^  253. 

7^,  Under  a  statute  which  enacts  that  the  '*  owner"  may  within  a  time 
named  redeem  land  sold  for  taxes,  a  redemption  may  properly  bo  made  by  a 
person  who  has  been  decreed  a  bankrupt,  the  lands  having  been  his.  Hampton 
V.  Rnuse^  248. 

6.  A  mortgage  cannot  be  discharged  by  a  sale  of  a  bankrupt's  land  by  order 
of  court  without  notice  to  the  mortgagee.    Bag  t.  Norseworthg^  496. 

7.  As  to  supervisory  jurisdiction  of  Circuit  Court,  see  Stickneg  v.  fFi.V, 
496. 

II.  Preferences, 

8.  An  agreement  by  a  judgment-debtor  to  revive  a  judgment  so  as  to  create 
a  lien  on  alter* acquired  land,  within  four  months  of  adjudication  of  bank- 
ruptcy, is  not  in  fraud  of  the  Bankrupt  Law.     Kemmercr  v.  Tool,  375. 

9.  The  circumstance  that  a  debtor  consents  to  do  what  was  for  his  own 
advantage  would  not  affect  the  creditor  with  knowledge  of  insolvency,  which 
from  other  facts  he  had  no  reasonable  cause  to  believe.     /(/. 

10.  The  bankrupt's  real  estate  was  sold  by  the  sheriff,  who  paid  tlie  judg- 
ment-creditor in  the  revived  judgment.  Ileldy  that  the  state  court  had  juris- 
diction to  entertain  a  suit  by  the  assignees  in  bankruptcy  for  the  recovery  of 
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the  money  60  ptiid,  if  the  judgment  has  been  in  fraad  of  the  Bankrupt  Law. 
Kemmerer  v.  Tool,  875. 

11.  Construction  of  sections  14,  35  and  39  of  ihe  Bankrupt  Act  of  1867. 
Uenkelman  and  Others  v.  Smith,  Assignee^  375. 

12.  A  new  mortgage  for  principal  and  interest  of  a  previous  one  overdue 
is  not  a  preference,  although  made  within  four  mgnths  of  bankruptcy.  Bum- 
hUely.  Firman,  117, 

13.  A  judgment  obtained  against  a  debtor  within  four  months  before  pro- 
ceedings in  bankruptcy  were  commenced  is  not  per  se  in  fraud  of  the  Bank- 
rupt Law,  although  the  creditor  had  reason  to  bclieye  that  the  debtor  was 
insolvent  at  the  time.     Loucheim  v.  Henazey,  116. 

14.  Actual  collusion,  or  fraud  in  fact,  is  always  forthe'jnry.     Id, 

15.  The  United  States  is  a  preferred  creditor  as  to  the  separate  and  indi- 
vidual assets  of  bankrupt  partners.     Lewis  v.  United  StateSj  678. 

m.  Discharge.     See  Vendor  and  Purchaser,  12. 

16.  A  discharge  in  bankruptcy  cannot  be  impeached  collaterally.  Sa^itk 
V.  Ramsey,  739. 

IV.    Assignee,     See  Partnership,  1. 

17.  An  assignment  of  a  bankrupt's  land  by  a  register  to  an  assignee  in 
bankruptcy,  not  acknowledged  or  proved  as  required  by  the  laws  of  Pennsyl- 
vania, cannot  be  recorded  in  that  state.     Zeigler  v.  Shomo,  438. 

18.  From  the  commencement  of  proceedings  in  bankruptcy  the  estate  of 
the  bankrupt  is  in  the  custody  of  the  District  Court  of  the  United  States.     Id. 

19.  A  purchaser  at  an  assignee's  sale  is  not  bound  to  see  that  every  par- 
ticular in  the  assignee's  appointment  has  been  complied  with  ;  he  takes  what- 
ever title  was  in  the  bankrupt.     Id. 

20.  It  is  no  defence  to  an  action  of  ejectment  brought  against  a  bankrupt 
for  land  sold  as  his,  that  the  right  of  possession  was  in  his  wife  when  the 
writ  was  served,  if  the  wife  had  no  title.     Id. 

BILL  OF  EXCEPTIONS.     See  Errors  and  Appeals,  3. 

BILL  OF  LADING.     See  Bills  and  Notes,  21. 

Where  sent  with  draft  with  instruction  to  deliver  the  goods  only  on 
payment,  and  the  consignee  in  violation  of  orders,  delivers  to  a  third  party  as 
purchaser,  the  latter  acquires  no  title  and  is  liable  to  the  consignor  in  trover. 
Dnws  V.  Nat.  Ex.  Bank,»68l. 

BILLS  AND  NOTES. 
I.  Foi'tn,  consideration,  ^c. 

1.  Where  a  statute  directs  that  any  note  *'  given  for  a  patent  right,"  shall 
contain  those  words  in  the  body  thereof,  and  makes  it  a  misdemeanor  for  any 
person  to  take  a  note  for  such  consideration  without  the  insertion  of  tho«e 
words,  the  note  itself  is  not  illegal  and  void  without  those  words,  nor  is  it 
within  the  rule  thnt  the  infliction  of  a  penalty  upon  an  act  makes  it  per  se 
illegal  and  prevents  it  from  being  the  foundation  of  a  civil  action.  Hence, 
when  the  maker  of  a  note  for  such  consideration  omits  to  have  the 
words  inserted,  the  failure  of  consideration  is  no  defence  against  an  innocent 
holder  for  value.    Pendur  v.  Kelleu,  511. 

2.  A  note  promising  to  pay  B.  or  bearer  forty  dollars  "profits,"  with 
interest,  etc.,  is  negotiable.    Matthew  v.  Crosby,  497. 

3.  A  warrant  of  attorney  to  confess  judgment  destroys  negotiability. 
Su'teneti  v.  Thicksion,  53. 

4.  Where  a  note  appears  to  have  been  altered  after  execution,  the  jury 
must  judge  whether  the  alteration  is  such  as  ought  to  put  a  bon&  fide  par- 
chaser  upon  inquiry,  or  whether  it  was  left  by  the  maker  in  such  a  condition 
as  to  give  an  opportunity  for  fraud.    Iron  Mountain  Bank  v.  Armstrong,  733. 

5.  Where  a  party  to  a  negotiable  instrument  intrusts  it  to  another  for  u^e 
as  such,  with  blanks  not  filled  up,  such  instrument  carries  on  its  face  en  im- 
plied authority  to  fill  up  the  blanks  ;  but  this  authority  would  not  authorize 
the  person  intrusted  with  the  instrument  to  alter  its  material  terms  by  erasing 
any  written  or  printed  part  of  it.    Angle  v.  Life  Ins.  Co.f  739. 
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6.  Where  a  note  was  f^ivcn  for  nn  nmount  dne  the  payee  from  the  mnkcr 
on  a  certain  contract,  this  was  a  sufficient  consideration,  although  the  payco 
nay  have  owed  the  maker  at  the  time  more  than  the  face  of  the  note,  on  other 
contracts.    Knox  ▼.  Clifford,  184. 

n.  Highu  of  the  Parties,     See  Bill  or  Ladiho. 

7.  Where  a  plaintiff  sues  on  a  note  as  trustee  for  another,  the  maker  may 
arail  himself  of  any  defence  which  he  might  set  up  against  the  real  owner. 
Belokradftky  t.  Kuhn^  248. 

8.  An  Indiana  bank  drew  on  a  Philadelphia  bank  in  favor  of  the  cashier 
of  a  New  York  bank  ;  the  draft  was  stolen,  the  name  of  the  cashier  (payee) 
forged  as  endorser  and  passed  to  defendants,  October  16th,  in  payment  of 
goods  sold  to  the  holder,  they  giving  to  him  a  check  on  the  Philadelphia  bank 
for  the  difference,  which  was  drawn,  and  the  draft,  endorsed  by  the  defend- 
ants,  was  deposited  to  their  credit  in  the  same  bank.  After  learning  of  the 
fraud,  on  November  2d,  the  bank  demanded  payment  of  the  draft  from  de- 
fendants. Held^  that  the  demand  was  in  time.  Chainbera  tt  aL  v.  Union  Aa- 
tional  Bank;  375. 

9.  The  holder  of  a  draft  which  is  endorsed  and  passed  by  him,  guaranties 
the  prior  endorsements.    Jd, 

10.  In  an  action  on  a  promissory  note,  evidence  is  inadmissible  to  show  a 
parol  agreement,  made  when  the  note  was  given,  that  it  should  not  be  nego- 
tiated by  the  payee.   Knoi  v.  Clifford,  1 84. 

11.  One  wiko  purchases  negotiable  paper,  before  maturity,  without  notice, 
in  absolute  payment  of  a  pre-existing  debt,  surrendering  his  previous  security, 
is  protected  by  the  law  merchant  against  all  equities  of  the  maker  as  against 
the  payee.    Id, 

12.  One  who  makes  and  puts  in  circulation  a  negotiable  note,  bearing  date 
on  a  secular  day,  is  estopped,  as  against  fh,  innocent  holder,  from  showing 
that  it  was  executed  on  Sunday.    Id. 

13.  After  accepting  and  paying  a  bill,  the  drawee  cannot  recover  back  the 
amount  of  it  from  the  payee  on  the  ground  that  he  had  paid  it  under  a  mis- 
take as  to  the  reliability  of  the  drawer's  security,  which  had  proved  to  bo 
fictitious.    National  Bank  v.  Burkham^  184. 

14.  Where  the  makers  of  a  promissory  note  are  sued  jointly,  the  defence 
of  illegal  interest  by  one  of  the  defendants  inures  to  the  beneBt  of  all.  Mil- 
ler V.  Longacre,  679. 

15.  One  who  takes  a  negotiable  note  before  maturity,  at  its  full  value,  in 
payment  of  a  pre-existing  debt,  in  good  faith,  and  without  notice  of  anything 
that  would  invalidate  it  in  tlie  hands  of  the  payee,  is  a  bond  fide  holder  for 
value.     Russell  v.  Splater,  53. 

16.  Where  the  payee  takes  up  n  promissory  note  after  its  negotiation  by 
him,  the  ownership,  both  legal  and  equitable,  will  return  to  him,  and  he  may 
maintain  an  action  thereon  in  his  own  name.     Palmer  v.  Gardiner,  497. 

m.  Endorsement,  Acceptance,  ^c. 

17.  Adams,  a  partner  of  Moorehead  &  Co.,  drew  a  note  in  favor  of  Whit- 
ten  &  Co.,  of  whom  also  he  was  a  member,  and,  after  it  was  endorsed  by  the 
payees,  endorsed  the  name  of  Moorehead  &  Co. ;  the  note  was  sold  to  the 
plaintiff  by  a  known  bill-broker.  Hdd,  that  these  circumstances  were  not 
notice  to  the  plaintiff  that  the  endorsement  was  without  authority.  Moore- 
head V.  Gilmore,  52. 

18.  Each  partner  has  the  same  right  to  raise  money  for  the  use  of  the  firm 
by  endorsement  of  negotiable  paper  as  to  do  so  by  means  of  paper  already 
issued,  and  the  public  is  not  affected  by  the  private  restriction  on  the  power 
of  each  partner.     Id, 

19.  Where  the  holder  of  a  time-draft,  with  accompanying  bills  of  lading, 
sends  them  to  an  agent  with  no  special  instructions  to  hold  the  bills  of  lading, 
the  Agent  is  authorized  to  surrender  the  bills  to  the  drawee  on  the  latter's  ac- 
ceptance of  the  drafts.  National  Bank  of  Commerce  v.  Merchants^  National 
Bank,  102. 

20.  It  does  not  make  any  difference  that  the  drafts  are  sent  to  the  agent 
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**  for  collection.*'  That  instruction  merely  rebats  the  inference  of  the  agent's 
ownership  of  the  draft.  National  Bank  of  Commerce  y.  Merchants*  National 
Bank,  102. 

21.  Bills  of  lading,  thoagh  transferable  by  endorsement,  are  on\v  quad 
negotiable  ;  and  the  endorsee  does  not  acquire  the  right  to  change  the  agree- 
ment between  the  shipper  and  his  vendee.     Id. 

22.  A  bill  of  exchange  may  be  accepted  by  parol.  Scudder  v.  Union  Na- 
tional Bank,  619. 

23.  A  partnership  firm  becoming  owners  of  a  note  made  by  one  of  the 
firm  cannot  recover  at  law  upon  it,  but  may  in  equity.     UaU  v.  Kimball^  498. 

BOUNDARY. 

Where,  in  a  deed,  the  middle  of  a  stream  is  called  for  as  the  boundary  line 
between  adjacent  proprietors,  it  will  control  the  courses  and  distances  named 
in  the  conveyance.     Nielianz  v.  Shepfierdf  502. 

BROKER. 

1.  Earns  his  commission  when  ho  finds  a  purchaser  at  the  proper  terms, 
though  the  sale  fails  to  be  made  an  account  of  the  owner's  action.  Lane  v. 
Alhriffht,  53. 

2.  When  a  real  estate  broker,  employed  to  sell  a  farm,  disposes  of  it  by  way 
of  exchange  for  other  real  estate,  he  is  not  entitled  to  charge  the  owner  of  the 
latter  a  commission.  -  Tiie  law  does  not  permit  the  broker  in  such  a  case  to 
act  as  agent  for  both  parties.  Even  an  agreement  to  pay  such  commission 
could  not  be  enforced  by  an  action  thereon.     Raisin  v.  Clarke^  61. 

3.  Nor  could  an  action  bo  maintained  by  proof  of  a  custom  or  usage.  Id. 
And  see  Agent,  3;  Contract,  22.  « 

4.  Plaintiffs  were  bankers  and  paid  their  tax  as  such.  They  also  bought 
and  sold  gold  and  stocks  for  others,  and  on  their  own  account.  An  addi- 
tional tax  upon  them,  as  brokers,  for  all  their  sales  of  this  kind,  as  well 
those  on  their  own  account  as  those  for  others  was  proper.  If  an  ^n  v.  Shook^ 
549. 

CAPTURED  AND  ABANDONED  PROPERTY.     See  Landlord  and  Ten- 
ant, 1. 

A  factor  is  not  an  owner  of  property  within  the  meaning  of  the  Abandoned 
and  Captured  Property  Act,  at  least  not  beyond  the  extent  of  his  lien.  United 
States  V.   Villalongn,  376. 

CHARITY.     See  Trust,  4. 

CHARTER-PARTY.     See  Shipping,  1. 

CHATTEL  MORTGAGE.     See  Replevin,  1. 

CHECK. 

1 .  The  holder  of  a  bank  check  is  bound  to  present  it  within  a  reasonable 
time  ;  otherwise  the  delay  is  at  his  own  peril.      Woodruff  y*  Plant ^  145. 

2.  But  what  is  a  reasonable  time  must  depend  upon  the  particular  circum- 
stances  of  the  case.  And  the  time  may  be  extended  by  the  assent  of  the 
drawer,  express  or  implied.     Id. 

3.  The  plaintiff,  desiring  to  make  a  remittance  to  a  creditor  at  a  distance^ 
and  there  being  no  bank  in  the  place  where  he  lived,  asked  the  defendant,  who 
had  an  account  with  a  banker  in  a  neighboring  city,  to  take  the  amount 
of  him  in  bank  bills  and  give  him  his  check  therefor,  and  the  defendant,  fully 
understanding  the  object,  took  the  bank  bills  and  gave  the  plaintiff  his  check 
upon  the  banker,  payable  to  the  plaintiff's  order,  the  defendant  the  same  day 
depositing  the  bills  with  the  banker.  The  plaintiff  at  once  endorsed  the 
check  to  his  creditor  and  sent  it  by  the  next  mail.  It  was  three  days  before 
the  check  reached  the  place  where  the  banker  resided  and  was  presented  for 
payment,  at  which  time  the  banker  had  failed  and  payment  was  refused.  The 
plaintiff  having  taken  up  the  check  sued  the  defendant  thereon,  //e/c/,  that 
the  check  was  presented  within  a  seasonable  time  in  the  circumstances,  and 
that  the  defendant  was  liable,     /e/. 

4.  It  is  the  duty  of  a  bank  to  whom  a  check  is  sent  for  collection  to  pre- 
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sent  it  and  dcraafid  payment  within  tho  time  prescribed  hy  law,  and  if  not 
paid  notify  the  proper  parties  of  its  dishonor.  Eitsex  County  Nat.  Bank  r. 
Bunk  of  Montreal^  418. 

5.  A  bank  upon  whom  a  check  is  drawn  is  liable,  before  acceptance,  only 
to  the  drawer  ;  it  cannot  be  made  liable  to  the  holder  except  by  its  own  con- 
sent.    Jd, 

6.  If  a  bank  to  whom  a  check  is  sent  for  collection,  instead  of  demanding 
immediate  payment,  accepts  a  certification  of  it,  that  will  create  such  a  new 
relation  between  the  parties  as  to  discharge  the  drawer,  and  will  render  the 
bank  accepting  the  certification  in  lieu  of  payment,  liable  for  any  loss  arising 
to  the  holder  from  the  failure  of  the  bank  upon  which  the  check  was  drawn. 
Jd, 

7.  The  party  to  whom  the  check  is  endorsed  for  collection  is  the  proper 
plaintiff,  and  an  amendment,  under  the  practice  in  Illinois,  is  allowable  at  the 
trial,  substituting  such  party  as  plaintiff.     Id» 

CHURCH.     See  Public  Schools  ;  Taxation,  4. 

1 .  It  appeared  that  the  land  on  which  the  Catholic  church  and  parsonage 
in  Portsmouth  stands,  was  vested  in  the  defendant,  Bacon,  bishop  of  the  dio- 
cese, no  trust  being  declared  in  writing  :  Held^  that  no  special  trust  could  be 
proved  by  parol.     Hennessey  et  al.  v.   Wafsh  et  a/.,  264. 

2.  It  appearing  that  the  funds  with  which  said  land  was  bought  had  been 
furnished  for  that  purpose  by  subscriptions  and  contributions  made  to  the 
priest  in  charge  for  the  time  being,  under  the  law,  usage  and  polity  of  the 
Roman  Catholic  church,  by  Catholics  and  others  resident  in  Portsmouth  and 
elsewhere :  Heldf  that  no  trust  resulted  to  the  society  or  congregation  wor- 
shippingkn  said  church.     Id, 

3.  The  defendants  having  stated  in  their  answer  that  by  the  law,  usage  and 
polity  of  the  Roman  Catholic  church,  the  title  to  all  lands  used  for  religious 
purposes,  churches,  &c.,  is  vested  in  the  bishop  of  the  diocese  in  which  the 
same  are  situated,  for  the  use  and  benefit  of  the  universal  Catholic  church, 
and  that  these  contributions  were  made  under  that  rule,  and  it  having  been 
found  by  the  court  that  the  legal  title  to  the  property  was  vested  in  the  de- 
fendant, the  bishop,  without  any  written  declaration  of  trust,  and  that  he  was 
accountable  only  to  his  ecclesiastical  superiors :  Held,  that  the  said  defendant 
was  not  accountable  to  the  congregation  for  his  management  of  the  property ; 
that  a  court  had  no  authority  to  take  this  property  from  the  bishop  and 
place  it  in  the  hands  of  a  new  trustee.     Id, 

4.  The  interference  of  civil  courts  in  ecclesiastical  controversies  discussed. 
Note  to  Id,^  276. 

5.  A  legislative  act  of  a  synod  which  forfeits  the  franchises  and  property 
of  a  congregation,  is  in  the  nature  of  a  judicial  sentence  and  inoperative ; 
it  is  ultra  vires.     McAuley  and  others*  Appeal,  118. 

COLLATERAL  SECURITY,     See  Debtor  and  Creditor,  6,  7  ;  Equity,  15. 

COLLISION.     See  Admiralty,  I. 

COMMON  CARRIER.     See  Railroad. 

1.  A  bailee  of  goods,  sending  them  by  a  carrier,  may  sue  the  carrier  for  the 
delivery  of  the  same  to  the  consignee  without  payment,  where  payment  was 
imposed  as  a  condition  of  delivery.     Murray  v,  Warner,  119. 

3.  Is  liable,  notwithstanding  a  stipulation  against  liability  in  the  bill  of 
lading,  if  injury  was  caused  by  his  negligence.      Welch  v.  Railroad  Co.,  140. 

3.  A  stipulation  by  a  bailee  for  hire  for  exemption  from  the  consequences 
of  his  own  negligence,  has  no  validity,  but  there  may  bo  a  valid  stipulation 
for  a  degree  of  responsibility  less  than  that  imposed  by  law.     Id, 

4.  Where  a  stipulation  in  such  a  case  was  open  to  a  question  as  to  whether 
it  intended  an  exemption  from  all  liability  or  only  a  limitation  of  the  common- 
law  liability,  and  the  judge  charged  the  jury  that  it  was  void,  but  that  the 
defendants  would  be  liable  only  for  want  of  ordinary  care,  it  was  held  that 
the  defendants  were  not  injured  by  the  charge  of  the  judge  ;  that  the  stipula- 
tion was  void,  even  if  it  were  not  so,  since  he  held  them  only  to  the  degree 
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of  liability  to  which  they  would  have  been  held  nndcr  any  constraction  on  it. 
Murray  y.   Warner,  119. 

5.  It  is  well  settled  that  common  carriers  may,  by  contract  or  by  notice, 
restrict  their  common-law  liabilities  as  insurers  against  purely  accidental  loss 
or  injury.  But  they  cannot,  even  by  express  contract,  avoid  liability  for 
negligence,  nor  limit  it  to  gross  negligence.  Virginia  i"  Tennessee  Railroad 
Co.  V.  Sayers,  297. 

6.  In  an  action  against  a  railroad  company  for  loss  by  negligence,  the 
declarations  of  a  brakeman  or  a  section  master  not  near  enough  tu  tiic  time 
and  place  of  the  accident  to  be  parts  of  the  res  gestce,  are  not  evidence.  The 
rule  as  to  declarations  of  agents  is  the  same  for  corporations  as  for  individuals. 
Id. 

7.  Common  carriers  may  by  special  contract  limit  their  liability  as  recog- 
nibed  by  the  common  law,  where  there  seems  to  be  reason  and  justice  to  sus- 
tain their  exemption.  But  where  such  is  the  case  it  ought  to  be  by  clear  and 
distinct  terms.    McCoy  y,  Eric.ff  Western  Transportation  Co,,  439. 

8.  Where  goods  have  reached  their  destination  and  the  consignee  is  not 
ready  to  receive  them,  and  the  carrier  puts  them  in  store,  or  in  charge  of 
careful  servants,  the  carrier's  liability  as  insurer  ceases,  and  he  will  thereafter 
be  liable  only  as  warehouseman.  Rothschild  v.  Michigan  Central  Railroad  Co., 
309. 

CONFEDERATE  STATES. ' 

1.  When  an  executor  was  forced  to  receive  Confederate  money  contrary  to 
his  wishes,  it  was  held  that  he  was  not  accountable  for  it.  Rodchold  v.  Rode- 
hold,  743. 

2.  The  Supreme  Court  of  the  United  States  has  no  jurisdiction  over  such  a 
case.    Id, 

3.  Property  purchased  by  the  Confederate  States  during  the  war  passed  to 
the  Unitctl  States  At  the  restoration  of  peace  by  capture.  Whitjield  v.  United 
States^  679. 

4.  Contracts  of  sale  made  in  aid  of  the  rebellion  will  not  be  enforced  by 
the  courts,  but  completed  sales  occupy  a*  different  position.  As  a  general  rule, 
the  law  leaves  the  parties  to  illegal  contracts  where  it  finds  them,  and  affords 
relief  to  neither.    Id, 

5.  Payment  in  Confederate  notes  is  no  payment.    Fretz  v.  Stover ^  1 19. 

CONFISCATION. 

1.  Under  the  Act  of  Congress  of  July  17th  1862,  for  the  confiscation  of 
enemy's  property,  a  seizure  and  sale  of  land  in  which  the  owner,  a  participant 
in  the  rebellion,  had  an  equity  of  redemption,  passed  his  whole  title  and  left 
no  estate  in  him  which  he  could  subsequently  convey.  Walladi  v.  Van  Ris- 
wick,  329. 

2.  Nor  does  the  joint  resolution  of  Congress  of  the  same  date,  limiting  the 
forfeiture  to  the  offender's  life,  change  the  effect  of  the  act.  What  is  for- 
feited is  not  a  technical  life-estate,  but  the  entire  estate  during  a  limited 
period.     /(/. 

3.  The  property  of  W.  was  mortgaged  by  him  to  R.  and  sabseqnently  was 
confl'scntcd  and  sold  by  the  United  States  in  1863,  under  the  Act  of  July  1 7th 
1862,  U.  becoming  the  purchaser.  In  1866,  W.  and  wife  made  a  deed  of  the 
property  in  fee  simple  to  R.,  with  covenants  of  general  warranty.  In  1872, 
W.  having  died,  his  heirs  tiled  a  bill  against  R.,  to  redeem  as  against  the 
mortgage,  and  to  have  the  deed  of  W.  in  1 866  declared  void  :  Held^  that  the 
bill  would  lie.     Id, 

CONFLICT  OF  LAWS.  Sec  Constitutional  Law,  12;  Contract,  3,  4: 
Debtor  and  Creditor,  1  ;  Ferry  ;  Foreign  Judgment  ;  Insurance,  5  ; 
Intoxicating  Liquors,  4. 

1.  The  full  fnith  and  credit  required  to  be  given  to  records  of  judicial  pro- 
ceedings in  another  state,  means  that  such  records  shall  have  the  same  effect 
as  records  of  home  proceedings  of  like  nature.     McArthur  v.  Goddin,  672. 

2.  In  actions  of  such  records,  the  Statute  of  Limitations  of  the  state  where 
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the  actions  are  broaght  maflt  (govern.     That  statute  is  a  plea  to  the  remedy 
and  therefore  to  be  governed  by  the  lex  fori.     Mr.  Arthur  v.  (Joddin^  672. 

3.  The  statute  of  Kentucky  bars  any  farther  proceeding  on  a  judgment 
after  fifteen  years  from  the  last  execution  thereon.  An  action  in  Kentucky 
cannot  be  maintained  on  an  Ohio  judgment  upon  which  no  execution  had 
issued  for  more  than  fifteen  years.  Nor  does  it  make  any  difference  that 
within  fifteen  years  the  Ohio  judgment  has  been  revived  in  that  state.     Id. 

4.  A  judgment  for  alimony  rendered  in  another  state,  where  the  only 
notice  to  the  defendant  was  by  publication,  and  he  did  not  appear,  and  the 
record  does  not  show  that  he  was  a  resident  of  tiiat  state,  can  have  no  force 
in  Indiana.     Middhworik  et  uz.  v.  McDowelft  54. 

5.  The  laws  of  a  foreign  state  operate  beyond  its  territorial  limits  only  ex 
comitate.  The  courts  of  a  state  where  the  laws  of  such  foreign  state  are 
sought  to  be  enforced,  will  use  a  sound  discretion  as  to  the  extent. and  mode 
of  that  comity.     Rica  v.  Merrimack  Hosiery  Co,^  608. 

6.  A  creditor  of  a  corporation,  created  under  the  laws  of  Ohio,  filed  a  bill 
in  New  Hampshire  to  enforce  the  individual  liability  of  the  stockholders  of 
the  corporation.  The  corporation  had  no  assets  in  New  Hampshire,  and 
none  of  its  stockholders  resided  there.  Ileldf  that  comity  docs  not  require 
the  courts  to  give  effect  to  the  statutes  of  Ohio.     Id, 

7.  The  act  of  a  state  legislature  declaring 'that  A.  was  thereby  constituted 
a  legal  heir  of  B.  confers  no  capacity  upon  A.  to  acquire  property  beyond 
the  state  passing  the  act.     Bamum  v.  Barnum^  379. 

8.  A  citizen  of  the  state  of  Ohio  may  be  enjoined  from  prosecuting  an 
attachment  in  another  state  against  a  citizen  of  that  state,  to  subject  to  the 
payment  of  his  claim  the  earnings  of  the  debtor,  which,  by  the  laws  of  thnt 
state,  are*exempt  from  being  applied  to  the  payment  of  such  claim.  Snook 
Y.  Suitzerj  122. 

CONSTITUTIONAL  LAW. 

I.  Powers  of  Congress.     See /ws/,  19,  20,  21,  28,  33-37. 

1.  In  the  United  States  the  powers  of  government  maybe  divided  into  four 
classes :  those  which  belong  exclusively  to  the  states  ;  those  which  belong 
exclusively  to  the  national  government ;  those  xvhich  may  be  exercised  con- 
currently and  independently  by  both  ;  and  those  which  may  be  exercised  by 
the  states,  but  only  with  the  consent,  express  or  implied,  of  Congress.  Nat, 
Bank  v.  Dearinrj^  621. 

2.  Rights  and  immunities  created  by  or  dependent  upon  the  Constitution 
of  the  United  States,  can  be  protected  by  Congress,  in  such  form  and  manner 
as  Congress,  in  the  legitimate  exercise  of  its  legislative  discretion,  shall  pro- 
Tide.      United  States  v.  Reese j  550. 

3.  If  Congress  has  not  declared  an  act  done  within  a  state  to  be  a  crime 
against  the  United  States,  the  courts  have  no  power  to  treat  it  as  such.     Jd, 

4.  The  fifteenth  amendment  to  the  Constitution  of  the  United  Stated  has 
invested  the  citizens  with  a  new  constitutional  right  which  is  within  the  pro- 
tecting power  of  Congress.  That  right  is  exemption  from  discrimination  in 
the  exercise  of  the  elective  franchise,  on  account  of  race,  color  or  previous 
condition  of  servitude.     Id, 

5.  The  Act  of  May  3lst  1870,  commonly  called  the  Enforcement  Act,  is 
not  in  pursuance  of  this  amendment,  and  Congress  has  not  as  yet  provided 
by  appropriate  legislation  for  the  punishment  of  a  violation  of  the  provisions 
of  this  amendment.     Id. 

6.  The  first  amendment  of  the  Constitution,  which  prohibits  Congress  from 
abridging  '^the  right  of  the  people  to  assemble  and  to  petition  the  govern- 
ment for  a  redress  of  grievances,*'  was  not  intended  to  limit  the  powers  of 
the  state  governments,  but  to  operate  on  the  national  government  alone. 
United  States  v.  Cruikshank^  551. 

7.  This  right  was  not  created  by  the  amendment ;  its  continuance  was  only 
guaranteed  as  against  congressional  interference.  For  their  protection  in  its 
enjoyment,  therefore,  the  people  must  look  to  the  states.     Id, 


756  INDEX. 

CONSTITUTIONAL  LAW. 

II.  Powers  of  the  State  Legislatures,     See  an/«,  3,  6  ;  Taxation,  2. 

8.  A  statute  of  Loaisiana  prescribed  that  a  commission  should  be  primi 
facie  proof  of  right  to  judicial  o£Bce,  and  if  anv  incumbent  refused  to  vacate 
he  should  be  cited  by  rule  returnable  within  twenty-four  hours  to  present  his 
claim  for  adjudication  before  a  court,  which  should  hear  the  case  without  a 
jury,  and  its  determination  should  be  final  unless  appealed  from  within  one 
day.     This  was  **  due  process  of  law."     Kennardy,  State  of  Louiniana,  551. 

9.  A  change  of  estates  in  fee-tail  to  estates  in  fee-simple  by  statute  is  not 
an  interference  with  rested  rights,  nor  beyond  legitimate  legislative  power, 
Poilocky*  Speidely  551. 

10.  The  provision  of  the  Constitution  of  Missouri,  which  ordains,  **  Hie 
General  Assembly  shall  have  no  power,  for  any  purpose  whatever,  to  release 
the  lien  held  by  the  state  upon  any  railroad,''  was  not  meant,  in  case  of  a 
failure  by  the  railroad  companies,  to  prevent  the  state  from  making  a  com- 
promise with  any  railroad  company  of  any  debt  due  to  it  or  to  become  due  ; 
and  on  the  compromise  being  eifected  to  release  the  lien.  Woodson  v.  Mur- 
doch, 248. 

11.  A  state  has  the  power  to  subject  the, property  of  non-residents,  within 
its  territorial  limits,  to  the  satisfaction  of  the  claims  of  her  citizens  by  any 
mode  of  procedure  which  it,  may  deem  proper  and  convenient,  and  therefore 
may,  for  such  purpose,  authorize  a  judgment  to  be  given  against  such  non- 
resident prior  to  seizure  of  such  property  and  with  or  without  notice  of  the 
proceeding.     Neffy,  Pennoyer,  367. 

12.  But  where  a  title  depending  on  such  ex  parte  action  comes  before  a 
court  of  another  jurisdiction,  the  proceedings  will  be  closely  examined  to  see 
that  all  the  statutory  requirements  for  their  validity  have  been  complied  with. 

13.  The  common-law  presumption  in  favor  of  the  jurisdiction  and  regular- 
ity of  the  proceedings  of  courts  of  record  of  general  jurisdiction,  had  its  origin 
in  the  fact  that  at  common  law  no  judgment  could  be  given  against  a  defend- 
ant until  he  had  appeared  in  the  action  ;  but  no  such  presumption  does  or 
ought  to  apply  in  cases  where  the  defendant  is  a  non«resident,  and  there  was 
no  appearance,  and  only  constructive  service  of  the  summons  by  publication. 

14.  A  local  option  law  submitting  to  the  people  the  allowing  of  licenses  to 
sell  liquor  is  not  a  delegation  of  legislative  power.     Fell  v.  The  State,  310. 

15.  A  license  to  sell  liquor  is  in  no  sense  a  contract  made  by  the  state  with 
the  party  holding  the  license.  It  is  a  mere  permit,  subject  to  be  modified  or 
annulled  at  the  pleasure  of  the  legislature.     Id. 

16.  Where  a  law  is  signed  by  the  speakers  of  both  houses,  and  approved 
by  the  governor,  there  is  a  presumption,  only  to  be  overcome  by  clear  proof, 
that  it  has  been  legally  and  constitutionally  passed.  Larrison  r.  Peoria,  At- 
lanta 4r  Decatur  Railroad  Co»,  438. 

17.  A  license  tax  required  for  the  sale  of  goods  is  in  effect  a  tax  upon  the 
goods  themselves.      WeUony,  State  of  Missouri,  165. 

18.  A  statute  of  Missouri  which  requires  the  payment  of  a  license  tax  from 
persons  who  deal  in  the  sale  of  goods,  which  are  not  the  produce  of  the  state, 
by  going  from  place  to  place  to  sell  the  same  in  the  state,  and  requires  no 
such  license  tax  from  persons  selling  in  a  similar  way  goods  which  are  the 
produce  of  the  state,  is  unconstitutional.     Id. 

19.  The  inaction  of  Congress  in  prcscribiug  rules  to  govern  inter-state 
commerce  is  equivalent  to  its  declaration  that  such  commerce  shall  bo  free 
from  any  restrictions.     Id. 

20.  A  tax  demanded  of  the  master  or  owner  of  a  vessel  for  each  passenger 
is  a  regulation  of  commerce  by  the  state,  in  conflict  with  the  Constitution  and 
laws  of  the  United  States,  and  therefore  void.     Henderson  v.  Wickam,  740. 

21.  As  to  statute  of  California  taxing  immigration.  Chy  Lung  v.  /reonan, 
741. 

22.  If  the  right  of  the  states  to  pass  statutes  to  protect  themselves  in  regard 
to  the  criminal,  the  pauper  and  the  diseased  foreigner  landing  within  their 
borders,  exists  at  all,  it  is  limited  to  such  laws  as  arc  absolutely  necessary 
for  that  purpose.     Id. 

23.  The  legislature   may,  in  matters  purely  local  and  municipal,  enact 
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conditional  laws,  nnd  permit  the  people  or  proper  municipal  anthoritiefl  to 
decide  whether  such  laws  shall  have  force  in  their  respective  municipalities. 
Slinger  v.  IJansman^  185. 

in.   Taking  Private  Property — Eminent  Domain.     Sec  Cofrts,  6. 

24.  After  damages  have  been  assessed,  on  a  condemnation  of  land  for  a 
railroad,  the  trees  which  may  be  useful  in  the  construction  of  the  road,  stand- 
ing*  on  the  tract  taken,  become  the  property  of  the  company.  Taylor  v.  New 
York  d"  Long  Branch  Railroad  Co.,  122. 

25.  Where  a  legal  and  illegal  assessment  for  benefits  are  so  blended  that 
they  cannot  be  separated,  the  whole  assessment  will  be  set  aside  ;  but  appli- 
cation may  be  made  for  a  re-assessment.     Suite  v.  Plainjiefd^  122. 

26.  Where  the  charter  provides  for  constructive  notice  of  improvements  by 
publication,  personal  notice  is  not  required.  Slate,  Boicepros.^  v.  Plainfield^ 
122. 

27.  It  is  the  right  of  a  landowner  especially  affected  by  a  public  improve- 
ment, to  be  informed  cither  bv  actuol  or  constructive  notice  of  the  time  and 
place  appointed  for  the  meeting  of  counsel  to  consitler  their  proposed  action.  Id, 

28.  KXOHT  AKD  POWSH  OF  EjIIHENT  DOVAIN  IN  THK  NATIONAL  GOV- 
ERNMENT,   193. 

29.  The  laying  of  taxes  Is  a  legislative  function,  and  the  policy  and  expe- 
diency of  it,  as  well  as  its  amount,  arc  questions  exclusively  for  that  depart- 
ment of  the  state.     Perry  et  «/.  v.  City  of  Krene^  397. 

30.  There  is  no  abstract  legal  principle  by  which  to  determine  whether  a 
nse  is  public  ;  a  court  must  decide  it  as  a  conclusion  of  fact  and  public  policy, 
in  the  same  manner  as  the  legislature.  Hence,  while  it  is  clearly  the  duty 
of  a  court  to  determine  finally  what  is  a  public  purpose,  it  will  only  decide 
adversely  to  the  judgment  of  the  lejjislature  in  n  clear  case.     Id, 

31.  If  a  purpose  is  public,  it  makes  no  difference  that  the  agent  by  whom 
it  is  to  be  carried  out  is  a  private  individual  or  corporation.     Id. 

32.  The  building  of  a  railroad  is  a  public  purpose  ;  and  a  statute  authoriz- 
ing a  town  to  vote  money  to  aid  in  such  purpose,  even  though  the  money  is 
to  be  given  as  a  gratuity  and  not  as  a  subscription  to  stock,  is  not  unconstitu- 
tional as  a  taking  of  private  property  for  a  private  use.     Id, 

33.  The  right  of  eminent  domain  is  inherent  in  all  governments.  For  all 
purposes  required  by  the  constitution,  this  right  exists  in  the  United  States 
independently  of  any  consent  of  the  state  in  which  the  property  lies.  Kohl 
T.  United  States^  514. 

34.  Such  state  can  neither  control  the  right  nor  prescribe  the  mode  of  its 
exercise.  Its  consent  is  necessary,  if  at  all,  only  for  the  transfer  of  exclu- 
sive jurisdiction  and  right  of  legislation  after  the  land  has  been  acquired.   /(/. 

35.  Semhle,  a  state  has  no  power  to  condemn  and  take  lands  for  the  use 
of  the  United  States.  The  correct  mode  is  a  proceeding  by  the  United  States 
directly.     Id, 

36.  The  word  purchase  is  technically  large  enough  to  include  an  acquisi- 
•    tion  by  taking  under  the  right  of  eminent  domain,  but  as  used  in  statutes 

generally  it  means  only  an  acquisition  by  contract  between  the  parties  with- 
out government  interference.  In  connection,  however,  with  the  words  **  at 
private  sale  or  by  condemnation/'  it  includes  the  authority  to  take  land  by 
virtue  of  eminent  domain.     Id. 

37.  A  proceeding  to  take  lands  for  public  use,  is  a  suit  at  common  law 
within  the  language  of  the  Judiciary  Act  of  1789,  and  where  Congress  has 
not  prescribed  any  other  tribunal,  the  Circuit  Court  has  jurisdiction.     Id. 

TV.  Military  Courts. 

38.  The  Constitution  did  not  prohibit  the  creation  by  military  authority  of 
courts  for  the  trial  of  civil  causes  during  the  civil  war  in  conquered  portions 
of  the  insurgent  states.  The  establishment  of  such  courts  was  the  exercise 
of  the  ordinary  rights  of  conquest.  Meclumics*  and  Traders*  Banks,  Union 
Bank^  185. 

39.  Whether  such  court  acted  within  its  jurisdiction  in  a  case  where  one  bank 
of  the  state  of  Louisiana  was  claiming  from  another  bank  of  the  same  state  in  a 
large  sum  of  money,  is  a  question  exclusively  for  the  state  tribunals.     Id. 
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V,  Powers  of  Judiciar if.     See  ante  3,  30;  Corporation,  9. 

40.  The  right  of  the  judiciary  to  declare  a  statute  void  for  unconstitntion- 
ality  is  only  to  bo  exercised  in  clear  cases,  and  this  rule  applies  with  especial 
force  to  decisions  upon  motions  for  provisional  injunctions.  Loihrop  r.  Sed- 
many  346. 

VL    Title  of  Act. 

41.  It  is  sufficient  if  the  title  of  an  act  fairly  pive  notice  of  its  subject  so  as 
reasonably  to  lead  to  an  inquiry  into  the  body  of  the  bill.  Stale  Line  Hail- 
road  Co.  *8  Appeal,  119. 

CONTEMPT, 

Punishments  for  contempt  of  court  have  two  aspects,  namely  :  1 .  To  vindi- 
cate the  dignity  of  the  court ;  2.  To  compel  the  performance  of  some  order 
or  decree.     In  re  Chiles,  120. 

CONTRACT.     See  CoKVEDERATB  Statsb,  4;  Corporatiow,  9,  10;  Husbakd 
AKD  Wipe,  7. 

1.  Government  bonds  were  deposited  in  a  bank  ;  the  depositor  alleged  that 
the  bank  bought  them  from  him  at  par,  fraudulently  informing  htm  that  there 
was  no  premium  on  them,  when  there  was,  within  the  knowledge  of  the  bank. 
The  depositor  sued  the  bank  for  the  premium  and  declared  in  the  common 
money  coants :  Held,  that  the  depositor  could  not  recover  on  those  counts. 
Sankey^s  Executors  v.  Dank,  309. 

2.  If  the  bonds  were  purchased  by  the  bank  in  good  faith  at  par,  although 
they  were  then  selling  in  the  market  at  a  premium,  of  which  both  parties 
were  ignorant,  the  depositor  could  not,  on  the  ground  of  mutual  mistakCi  re- 
coA'er  the  bonds  or  the  premium  on  them.     Id. 

3.  The  agent  of  a  foreign  liquor-selling  establishment  obtains  an  order 
which  he  sends  to  his  employers  for  approval;  Held,  that  there  is  no  com- 
pleted contract  until  the  order  is  approved  and  accepted,  and  that  if  that  is 
done  outside  of  the  state,  it  is  a  foreign  contract,  and  not  void  as  in  violation 
of  the  liquor  law  of  Michigan.     Kling  v.  Fries,  881. 

4.  Illegality  and  bad  faith  arc  not  to  be  presumed  against  a  foreign  con- 
tract, but  must  be  shown.     Id. 

5.  Agreements  in  restraint  of  trade  to  be  valid  must  be  limited  in  time  or 
partial  in  their  operation  and  supported  by  a  sufficient  consideration.  J7arlr- 
inson*8  Appeal,  376. 

6.  That  a  court  of  equity  may  enjoin  against  the  free  exercise  of  a  trade, 
the  violation  of  the  agreement  shoald  not  be  doubtful.     Id. 

7.  When  damages  will  compensate  the  benefit  derived  or  tho  loss  suffered, 
equity  will  not  interfere  by  injunction.     Id. 

8.  A  contract  having  for  its  consideration  an  agreement  to  suppress  a  crim- 
inal prosecution  is  void.     Kitnbrouyh  v.  Lane,  389. 

9.  It  is  equally  so,  if  any  part  of  the  consideration  was  the  suppression  of 
the  prosecution,  and  whether  the  contract  was  induced  by  promises  or  threats 
on  one  side  or  the  other*    Id. 

10.  It  is  not  necessary  that  the  promise  should  be  made  at  th*e  same  time 
as  the  contract;  it  is  sufficient  if  it  was  made  prior  thereto,  and  ^aa  acted 
upon  as  a  part  of  tho  consideration  or  inducement.     Id, 

1 1 .  Nor  does  it  make  any  difference  that  a  prosecution  is  already  commenced 
and  is  in  the  hands  and  under  the  control  of  the  Commonwealth's  officer,  if 
the  private  prosecutor,  as  consideration  for  tho  contract,  promises  to  abandon 
his  own  efforts  in  the  course  of  justice.  The  particular  interest  of  the  party  in- 
jured, in  bringing  the  offender  to  justice,  is  one  of  the  securities  of  the  public 
in  the  enforcement  of  tho  laws,  and  any  agreement  by  which  this  interest  is 
turned  against  tho  Commonwealth  is  void.     Id. 

12.  Terms  are  to  be  interpreted  in  the  sense  the  parties  employ  them,  though 
contrary  to  the  accepted  meaning.  But  such  sx)eclal  meaning  must  be  plain. 
McCoif  v.  Transjyortation  Co.,  438. 

13.  As  to  conditional  subscription  to  stock.     See  Baker  v.  White,  552. 

14.  A  contract  signed  by  one  party  and  accepted  by  the  other  is  binding 
on  both.     Brandon  Manufacturing  Co.  v.  Morse,  680. 
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15.  A  written  contract  for  the  sale  and  deliYcry  of  a  certain  quantity  of 
wood  at  A  stipulated  price  per  cord,  not,  in  terms,  fixinj:^  the  time  of  payment, 
is  payable  on  demand  after  delivery.  Brandon  Manufacturing  Co.  v.  Morae^ 
680. 

16.  Where  the  secretary  of  the  nary  possesses  the  power  to  enter  into  con- 
tracts for  the  construction  of  yessels  of  war,  and  a  suspension  of  the  work 
is  ordered,  he  is  authorized  to  settle  with  the  contractor  upon  the  compensation 
to  be  paid  for  the  partial  performance  of  the  contracts,  and  such  a  settlement 
made  in  good  faith  is  equally  binding  upon  the  government  as  upon  the  con- 
tractor.    United  States  v.  Corlin  Steam  Engine  Co.^  619. 

17.  Defendant  bought  4000  barrels  of  oil  from  plaintiff,  and  eight  similar 
papers  of  same  date  were  executed  by  them,  each  for  the  delivery  of  500 
barrels  on  the  last  day  of  consecutive  months,  payment  to  bo  made  on  each 
delivery.     Held,  not  to  bo  an  entire  contract,     Aforgan  v.  McKee,  54. 

18.  The  plaintiff,  on  demand,  refused  to  deliver  the  oil  duo  on  one  of  the 
appointed  days  ;  the  defendant,  on  the  next  day  for  delivery,  gave  notice  of 
rescission,  on  the  ground  of  the  previous  default,  lleld^  the  plaintiff  might 
recover  for  refusal  of  defendant  to  accept  and  pay  for  the  oil  which  was  ten- 
dered on  the  days  appointed  for  the  subsequent  deliveries.     Id. 

19.  The  right  to  rescimi  a  contract  must  be  exercised  within  a  reasonable 
time  after  the  breach.     What  is  a  reasonable  time,  is  for  the  court.     Id. 

20.  Evidence  was  inadmissible,  that  at  the  time  of  the  purchase  it  was 
agreed  that  it  was  an  entire  contract,  and  that  the  several  papers  were  exe- 
cuted with  that  understanding  and  according  to  the  custom  of  the  trade.    Id. 

21.  A  simple  contract  ^iven  for  the  same  debt  will  merge  in  a  specialty, 
except  where  one  is  intended  to  be  simply  collateral  to  the  other.  Leonard 
v.  HugJdett,  59. 

22.  The  policy  of  the  law  forbids  that  a  person  acting  as  the  friend  and 
confidential  adviser  of  a  purchaser,  should  at  the  same  time  be  secretly  re- 
ceiving compensation  from  the  seller  for  effecting  the  sale  ;  and  a  contract 
for  such  compensation  is  void.  Dollman  v.  Loomis^  75  ;  and  see  Broker,  2, 3. 

CORPORATION.     See   Common  Carrier,  6;   Contract,  13;    Courts,  5; 
Judgment,  4  ;  Master  and  Servant,  7,  8  ;  National  Bank,  2  ;  Trust,  8. 

1.  The  treasurer  of  a  corporation  is  the  proper  ofBccr  charged  by  law  with 
the  custody  of  its  funds,  and  responsible  for  their  safe-keeping.  The  direc- 
tors cannot  lawfully  deprive  the  corporation  of  the  benefit  of  this  responsi- 
bility by  depositing  the  funds  with  others  for  safe-keeping,  and  may  be 
restrained  by  injunction  from  so  doing.     Pearson  v.  Tower ^  120. 

2.  Employees  of  a  defaulting  railroad  company  arc  not  to  be  considered  as 
creditors  at  large  of  the  company  in  regard  to  their  claims  for  wages  in  ar- 
rears at  the  time  of  the  appointment  of  a  receiver  for  the  company.  Duncan 
T.  Chesapeake  ^  Ohio  Railroad  Co.^  428. 

3.  When  mortgagees  come  into  a  court  of  equity  seeking  satisfaction  of 
their  claims  against  a  railroad  company  by  suit  for  foreclosure,  they  should  be 
required  to  satisfy  all  arrearages  of  pay  due  employees  out  of  the  trust  pro- 
perty or  its  future  earnings.     Id. 

4.  A  foreign  corporation  can  do  business  in  Ohio.  Newbury  Petroleum  Co. 
v.  Weare,  741. 

5.  A  subscription  to  the  capital  stock  of  a  railroad  company  on  the  condi- 
tion that  its  railroad  shall  pass  through  a  certain  place,  becomes  absolute  on 
the  location  of  the  road  through  the  place  named.  Mamjieldy  ^c,  Railroad 
Co.  V.  Stouty  680. 

6.  County  authorities  cannot  hold  out  any  offer  to  a  railroad  company  to  sub- 
scribe to  its  stock,  prior  to  any  vote  of  the  people,  upon  which  the  company 
has  a  right  to  rely.     The  People  v.  Car  Co.,  446. 

7.  The  principle  that  a  stockholder  of  a  company  cannot  maintain  a  bill 
in  equity  against  a  wrongdoer  to  prevent  an  injury  to  the  corporation,  unless 
it  shall  be  averred,  and  shall  afHrmatively  appear,  that  the  corporation  has 
refused  to  take  measures  to  protect  itself,  does  not  extend  to  a  bill  which  is 
in  good  faith  filed  by  a  creditor.     Lathrop  v.  Stedman^  346. 
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8.  A  holder  of  a  policy  in  an  insurance  company  is  a  creditor  within  this 
rale.     Lathrop  v.  Stedman,  846. 

9.  A  charter  is  a  contract  between  the  state  and  the  corporators,  and  the 
corporation  takes  the  grant  sabject  to  the  limitations  contained  in  the  act  of 
incorporation.  If  no  power  of  repeal  is  reserved,  none  can  be  exercised ; 
bnt  when  a  charter  itself  or  a  general  statute  provides  that  the  charter  is  sub- 
ject  to  repeal  by  the  legislature,  at  its  pleasure,  without  restrictions  or  condi- 
tions limiting  the  power  of  repeal,  the  legislature  has  the  right  to  exercise  its 
power  summarily  and  at  will,  and  its  action,  being  a  legislative  and  not  a 
judicial  act,  cannot  be  reviewed  by  the  courts,  unless  it  should  exercise  its 
power  so  wantonly  and  carelessly  as  to  palpably  violate  the  principles  of  nat- 
ural justice.     /</. 

10.  A  repeal  of  a  charter  does  not  of  itself  violate  or  impair  the  obliga- 
tions of  any  contract  which  the  corporation  has  entered  into.  But  the  legis- 
lature cannot  establish  such  rules  in  regard  to  the  mnnagcmcnt  and  disposition 
of  the  assets  of  the  corporation,  that  the  avails  shall  be  diverted  from  or  di- 
vided unfairly  and  unequally  among  the  creditors,  and  thus  impair  the  obli- 
gation of  contracts,  or  that  the  portion  of  the  avails  which  belongs  to  the 
stockholders  shall  be  sequestered  and  diverted  from  the  owners,  and  thus  in- 
jure vested  rights.     Id, 

11.  The  legislature  has  the  right  to  appoint  a  trustee,  to  take  the  assets  and 
manage  the  affairs  of  a  corporation,  whoso  charter  has  been  repealed^  in  con- 
formity with  the  general,  just  rules  which  it  has  prescribed,  or  with  the  rules 
of  a  court  of  equity,  if  no  statutory  provisions  have  been  enacted.  If  no 
trustee  is  appointed  by  the  legislature,  a  court  of  equity,  which  never  allows 
a  trust  to  fail  for  the  want  of  a  trustee,  would  see  to  the  execution  of  that 
trust,  although  by  the  dissolution  of  the  corporation  the  legal  title  to  the 
property  had  been  changed.     Id. 

12.  A  shareholder  may  personally  maintain  a  bill  against  directors  of  a 
corporation  who  have  fraudulently  mismanaged  its  affairs.  Wattes  Appeal, 
440. 

13.  When  an  act  of  directors  is  in  excess  of  their  authority,  bnt  done  with 
a  bond  fide  intent  of  benefiting  the  corporation,  and  a  shareholder,  knowing 
of  it,  does  not  dissent  within  a  reasonable  time,  his  assent  will  be  presumed, 
and  he  cannot  gainsay  it ;  and  when  the  act  of  the  directors  complained  of  is 
to  be  followed  by  a  large  expenditure,  the  shareholder  should  not  only  make 
his  protest  within  a  reasonable  time,  but  should  follow  it  up  by  active  pre- 
ventive measures.     Id, 

14.  Six  years'  omission  to  proceed  would  be  a  bar  to  an  action  against 
directors  for  the  misuse  of  the  corporate  property.     Id. 

15.  The  stockholders  directed  public  sales  of  their  lands,  and  that  payment 
might  be  made  in  cash  and  in  their  bonds  :  Ileld^  the  payment  in  bonds  was 
equivalent  to  cash.     Id, 

16.  Directors  bought  at  the  sales  at  fair  prices,  and  the  sales  were  con- 
ducted openly  and  fairly  :  i/e/</,  the  sales  to  them  were  valid.     Id, 

17.  Directors  of  a  railway  company  cannot  gratuitously  give  away  certifi- 
cates of  stock  to  contractors  building  the  road,  for  the  purpose  of  giving  them 
a  controlling  influence  in  the  election  of  its  officers.  Railroad  Co.  v.  Kdley, 
441. 

18.  Merger  depends  largely  on  intention,  and  this  rule  applies  to  a  case 
where  a  corporation  purchases  shares  of  its  own  stock.  The  purchase  sus- 
pends the  right  to  vote  on  the  shares,  and  may  be  a  merger  if  so  intended  ; 
but  if  not  so  intended,  it  is  not  a  merger,  and  the  presumption  is  that  the  cor- 
poration does  not  intend  a  merger,  but  to  hold  the  stock  as  assets,  or  to  sell 
and  reissue  it.     State  ex  reL  Page  v.  Smithy  466. 

19.  A  quorum  of  the  directors  of  a  corporation  are  competent  to  act  within 
the  scope  of  their  powers  and  to  bind  the  corporation,  although  the  meeting 
was  not  regularly  called  and  there  was  no  notice  to  the  other  directors.     Id, 

20.  A  sale  of  the  company's  shares  of  its  own  stock,  made  at  such  a  meet 
ing  of  the  directors,  if  made  bond  fide  and  for  full  value,  and  for  the  purpose 
of  raising  money  to  meet  an  urgent  necessity  of  the  company  passed  a  good 
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primft  fncie  title  to  the  shares.  Any  director  or  stockholder  desiring  to  avoid 
such  Ffile,  must  proceed  at  once  to  dispute  it  in  legal  form.  State  ex  rd.  Page 
T.  Smith,  466. 

21.  If  the  sqle  is  otherwise  ralid,  it  is  not  vitiated  bv  the  fact  that  the  mo- 
tive of  the  purchaser  and  of  some  of  the  directors  was  to  enable  the  former 
to  vote  upon  the  shares  in  a  certain  manner  at  an  approaching  election  of 
corporate  officers.     Id. 

22.  Where  new  stock  is  isrued  which  is  to  share  in  profits  with  existing 
stock,  all  the  holders  of  the  latter  have  an  equal  right  to  subscribe  for  their 
proportionate  part  of  the  now  stock,  but  this  rule  docs  not  apply  to  original 
stock  bought  in  by  the  corporation  and  held  as  assets,  and  sold  for  the  pay- 
ment of  liabilities  or  for  the  general  benefit.     Id, 

23.  Where  a  director  lends  money  to  his  corporation,  taking  a  deed  of  trust 
to  secure  the  same,  he  must  act  fairly  and  be  free  from  all  fraud  and  oppres- 
sion.    IlartH  V.  Brown,  553. 

24.  A  director  can  loan  money  to  a  corporation  when  the  money  is  needed, 
and  the  transaction  is  open  and  otherwise  free  from  blame.  Oil  Company  y. 
Marhury,  680. 

25.  An  insolvent  corporation  cannot  purchase  in  a  portion  of  its  capital 
stock.     Currier  v.  Lebanon  Slate  Co.,  680. 

26.  Where  shares  of  stOL-k  in  a  banking  corporation  have  been  hypothe- 
cated, and  placed  in  the  hands  of  the  transferee,  he  will  be  subjected  to  all 
the  liabilities  of  ordinary  owners.      Wheelock  v.  Kost^  558. 

27.  A  stockholder  of  a  banking  corporation  which  is  a  corporation  de  facto, 
who  receives  dividends,  will  be  estopped  from  insisting  when  sued  by  its  cred- 
itors that  the  corporation  was  not  legal.     /</.,  552. 

28.  Unpaid  stock  is  cs  much  a  part  of  the  assets  of  an  insurance  company 
as  the  cash  which  has  been  paid  in  upon  it.  Sanger  v.  Upton  ;  Upton  v. 
Trihilcock,  559. 

29.  A  fraudulent  representation  by  an  agent  that  only  20  per  cent,  of  the 
par  value  was  assessable,  is  no  defence  to  an  action  for  the  unpaid  instal- 
ments.    Id. 

30.  The  transferee  of  stock  on  which  the  full  nominal  value  has  not  been 
paid,  is  liable  for  calls  on  the  unpaid  portion  made  during  his  ownership, 
without  an  express  promise.      Webster  v.  Upton,  638. 

31.  Tlio  capital  stock  of  a  business  corporation,  in  a  trust  fund  for  the  pro- 
tection of  creditors,  and  neither  stockholders  nor  directors  can  withhold  or  re- 
lease any  part  of  it  from  the  claims  of  such  creditors.  The  stock  in  this  sense 
is  the  whole  stock,  not  merely  the  percentage  of  it  called  in  or  paid.     /(/. 

32.  The  subject  of  subscriptions  to  stock  and  the  liability  of  holders  dis- 
cussed.    Id.,  note. 

33.  The  plaintiff  company  was  about  being  organized,  and  defendant  hav- 
ing subscribed  his  name  to  a  paper  agreeing  to  take  ten  shares,  was  liable  as 
a  stockholder  to  assessments,  although  no  shares  designated  by  numbers  bo 
assijrncd  to  him.     European  ^  N.  A.  Railway  Co,  v.  McLeod,  592. 

34.  Contracts  made  by  the  promoters  of  a  corporation  before  a  charter  is 
obtained  are  binding  upon  it,  if  the  benefits  under  the  contract  have  been  ac- 
cepted and  enjoyed  by  the  corporation.     Dei  Pa  Gap  Railroad  v.  Chri<ty,  620. 

35.  Ill  such  case  the  promoters  of  the  enterprise  must  be  a  majority  of 
them.     A  minority  could  not  bind  the  association  or  corporation.     Id. 

COUNTY.    See  Corporation,  6. 

1.  Counties  are  liable  for  the  laches  or  misconduct  of  their  servants,  when 
special  duties  are  assumed  or  imposed  on  them.     Ilannon  v.  St.  Louis,  664. 

2.  Thus,  where  the  county  of  St.  Louis  made  a  contract  for  laying  water- 
pipe  to  the  county  insane  asylum,  the  duty  was  not  one  imposed  by  general 
law  upon  all  counties,  but  a  self-imposed  one  :  and  quoad  hoc  the  county  was 
a  private  corporation,  and  governed  by  the  same  rules  as  to  its  liability.  In 
t^ueh  case  it  is  immaterial  whether  the  performance  of  the  work  is  voluntarily 
assumed  in  the  first  instance,  or  is  a  special  duty  imposed  by  the  legislature, 
and  nssented  to  by  the  county.     Id, 
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3.  And  manicipal  and  quasi  corporations  are,  under  the  above  circam- 
stances,  subject  to  the  same  doctrine  of  liability.     Hannon  v.  iSir.  Lcuis^  664. 

COURTS.     See  Constitutional  Law,  V.  ;  Kemoyal  of  Causes. 

1.  Where  a  majority  of  the  court  agree  in  the  judgment  that  ought  to  be 
rendered,  but  disagree  as  to  the  reason  fur  such  judgment,  such  judgment 
roust  be  entered.     Railroad  Co,  r.  llubborff,  620. 

2.  The  Supreme  Court  of  the  United  States  will  not  reverse  the  judgment 
of  a  territorial  court  on  the  construction  of  the  territorial  code.  Stoeeny  t. 
Lomme,  126. 

3.  Where  an  appeal  can  be  taken  from  an  inferior  court  of  a  state  to  the 
highest  court  of  the  same,  only  with  leave  of  the  latter,  and  that  leave  has 
been  refused,  a  writ  of  error,  if  there  be  in  the  case  a  **  Federal  question," 
properly  lies,  under  sect.  709  of  the  Kevised  Statutes,  to  the  inferior  court, 
and  not  to  the  highest  one.     Gregory  v.  J/c  Veigh,  498. 

4.  A  Federal  question  exists  n'hcn — in  a  sjuit  by  a  person  who  seeks  to  re- 
cover property  on  the  ground  that  a  judgment  and  execution  on  it  by  a  court 
of  the  United  States,  interpreting  a  statute  of  the  United  States,  has  deprived 
him  of  the  property  in  violation  of  the  first  principles  of  law — the  defendant 
sets  up  a  title  under  that  judgment  and  execution,  and  the  decision  is  against 
the  title  so  set  up.     Id. 

5.  The  decision  of  the  Supreme  Court  of  a  state  that  a  company  profess- 
ing  to  be  a  corporation  under  the  laws  of  the  state  is  legally  so,  is  conclu- 
sive.    Secombe  v.  Railroad  Co.,  498. 

6.  The  mode  of  exercising  the  right  of  eminent  domain  in  the  absence  of 
any  constitutional  provision  is  within  the  discretion  of  the  legislature.     Id. 

7.  A  judgment  of  condemnation  rendered  by  a  competent  court,  is  no  more 
subject  to  impeachment  in  a  collateral  proceeding  than  the  judgment  of  any 
other  court  of  exclusive  jurisdiction.     Id. 

8.  The  Federal  courts  have  no  jurisdiction  to  enjoin  proceedings  in  state 
courts.     Haines  v.  Carpenter^  552. 

9.  The  United  States  courts  have  power  under  the  writ  of  Itabeas  corpus  to 
discharge  persons  from  the  custody  of  state  officers,  where  it  appears  that  they 
are  held  under  a  state  law  which  seeks  to  punish  them  for  executing  a  law  of 
the  United  States,  or  where  the  act  for  which  they  are  held  was  done  in  pur- 
suance of  the  process  of  a  Federal  court.     Ex  parte  Waddy  Thompsonf  522. 

10.  But  where  a  party  is  in  custody  of  a  state  officer  under  an  indictment 
for  larccoy  and  sets  up  as  a  justification  for  the  act  complained  of  a  writ  of  re- 
plevin issued  from  a  United  States  court,  the  latter  court  will  on  habeas  corpus 
inquire  into  the  fact  whether  its  writ  was  fraudulently  obtained  for  the  pur- 
pose of  carrying  otf  the  property,  and  if  satisfied  of  that  fact,  will  remand  the 
relator  to  the  custody  of  the  state  officer.    Id. 

11.  A  writ  regular  Qn  its  face  is  a  justification  to  the  officer  to  whom  it  is 
addressed  for  everything  that  he  may  lawfully  do  under  such  an  authority, 
but  this  rule  does  not  extend  to  a  party  who  has  procured  the  writ  by  fraud.   Id. 

12.  If  the  highest  coBrt  of  a  state  has,  after  judgment,  sent  its  records  to  an 
inferior  court,  and  no  longer  has  them  in  its  own  possession,  the  Supreme 
Court  of  the  United  States  may  send  its  writ  cither  to  the  highest  court  or  to 
the  inferior  court.     Alherton  ▼.  Fbicler,  560. 

13.  Although  jurisdiction  cannot  b#  given  to  the  United  States  courts  by 
the  consent  of  the  parties,  they  may  admit  the  existence  of  facts  showing 
jurisdiction  upon  which  the  courts  may  judicially  act.  Raitway  Co.  v.  i2aM- 
say,  192. 

COVENANT.     See  Warranty,  1. 

1.  A  stipulation  in  a  deed  of  conveyance,  whereby  the  grantee,  in  part  con- 
sideration for  the  conveyance,  agrees  for  himself,  his  heirs,  and  assigns,  that 
the  premises  conveyed  shall  not  he  used  or  occupied  as  a  hotel,  so  long  as 
certain  other  property,  owned  by  the  grantor,  shall  be  used  for  that  purpose, 
binds  both  the  grantee  and  all  claiming  under  him,  and  may,  in  equity,  be 
enforced  by  injunction.     Stines  v.  Dormant  121. 

2.  Where  a  builder  has  done  a  large  part  of  the  work,  but  yet  has  failed  to 
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complete  a  btiilding  within  the  time  limited  bj  his  covennnt,  the  other  party 
can  either  abandon  the  contract,  or  permit  the  party  in  default  to  go  on,  and 
if  he  does  the  latter,  he  cannot  afterwards  set  up  tlte  breach  as  :i  defence  to 
an  a<!tion  for  the  contract  price.     Contttruction  Co,  v.  Seymour^  553. 

3.  For  the  injury  done  by  the  failure  to  perfornv  in  the  stipulated  time,  he 
m^y  recover  in  a  suit  on  the  contract,  or  be  may  recoup,  in  an  action  on  the 
contract  against  him,  for  the  price.     Id* 

4.  In  an  action  of  covenant  founded  solely  on  a  specialty,  evidence  of  a 
parol  promise  is  inadmissible.     Id, 

CRIMINAL  LAW.     Sec  Factor  ;  Intoxicatino  Liquobs,  2,  3. 
T.   Oe/ifraUif, 

1.  Liability  to  criminal  punishment  without  criminal  intent.  Note  to  Uni- 
ted States  V.  Ad/er,  48. 

2.  Tlie  burden  of  showing  that  a  confession  of  guilt  was  obtained  by  im- 
proper  inducements  rests  with  the  defendant.     liufer  y.  The  State ^  120. 

3.  Where  a  witness  is  offered  by  the  state  to  prove  a  confession  made  by 
the  defendant,  to  the  admission  of  which  testimony  the  defendant  ohjert>,  on 
the  ground  that  the  confession  was  not  voluntary,  it  is  the  right  of  the  de- 
fendant to  inquire  of  the  witness  and  prove  his  objection  before  the  confession 
Is  given  in  evidence.     Id, 

4.  A  verdict  in  a  criminal  case,  where  there  has  been  neither  arraignment 
nor  plea,  is  a  nullity.     Davis  v.  Hie  5/a/r,  186. 

5.  After  such  a  verdict,  the  court  cannot  order  a  plea  of  ''  not  guilty"  to 
be  entered  without  the  defendant's  consent.     Id. 

6.  A  judge  has  power  to  suspend  sentence,  where  the  circumstances,  in  his 
opinion,  render  the  offence  trifling  and  the  law  has  imposed  no  minimum 
punishment  for  it.      Weavrr  v.  The  People^  531. 

7.  In  general,  where  a  sentence  has  been  omitted  by  tlie  judge  who  tried 
the  case,  another  judge  may  impose  the  proper  sentence  at  a  subsequent  time, 
but  where  sentence  has  been  suspended  by  a  judge  under  circumstances  that 
indicate  his  opinion  that  no  punishment  should  be  inflicted,  a  subsequent  sen* 
tence  by  a  different  judse  is  erroneous.     Id, 

8.  Microscopical  Examination  of  Blood  in  its  Relation  to  Crimi- 
nal Trials,  561. 

n.  Murder, 

9.  Drunkenness  as  an  Extenuation  in  cases  of  Murder,  505. 

10.  Where  it  is  shown  that  two  or  more  persons  acted  in  concert  in  the 
commission  of  an  alleged  murder,  it  is  competent  for  the  state  by  proper  tes- 
timony to  show,  upon  the  separate  trial  of  one,  the  motives  which  actuated 
the  others  in  the  alleged  homicide.     Rii/er  v.  The  State^  120. 

11.  On  a  trial  for  murder  it  was  competent  to  give  evidence,  for  the  pur- 
pose of  showing  motive,  that  the  prisoner  and  the  deceased  both  visited  the 
same  woman  ;  that  just  after  the  homicide  the  prisoner  said  he  had  warned 
deceased  not  to  visit  her,  she  would  prove  a  curse  to  any  man,  and  now  it 
had  come  to  pass.     McCue  v.  Commonwealth ,  377. 

12.  Unless  the  Commonwealth  shows  **  ingredients"  of  murder  in  the  first 
degree,  no  presumption  arises  from  the  killing  that  the  offence  is  higher  than 
murder  in  the  second  degree.     Id, 

13.  If  the  killing  was  not  accidental,  malice  and  a  design  to  kill  are  to  be 
presumed  from  the  use  of  a  deadly  weapon.     Id. 

14.  Where  upon  a  conviction  of  murder  in  the  first  degree  the  record  does 
not  show  that  before  sentence  the  prisoner  was  asked  if  he  had  anything  to 
say  why  sentence  should  not  bo  pronounced,  ic  is  error,  and  the  sentence  will 
bo  reversed  and  the  record  remitted,  that  he  may  be  sentenced  afresh.     Id, 

III.  Assault  and  Battery, 

1 5.  To  make  it  competent  for  a  party  complained  of  for  assault  and  battery, 
to  show  that  the  person  assaulted  was  quarrelsome  and  fractious,  he  must 
show  that  he  had  knowledge  of  such  fact.     State  v.  Metuier^  55. 

16.  A  party  assaulted  in  each  a  way  as  to  induce  in  him  a  reasonable  belief 
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that  he  is  in  danger  of  losing  his  life,  will  be  justified  in  defending  himself. 
Roach  V.  The  People,  441. 

IV.  False  Pretence. 

17.  WMiero  a  loan  is  induced  by  the  fraud  of  the  borrower,  and  the  lender 
^clivers  certain  bank  bills  without  any  expectation  that  the  same  bills  will 
be  returned  in  payment,  the  borrower  is  guilty  of  obtaining  money  by  false 
pretences,  but  not  of  larceny.     Kellogg  v.  The  State^  499. 

CUSTOM.     See  Usage. 

DAMAGES.     See   Action,  2  ;   Febrt,  3 ;   Maltciocs  Prosscution,  3-5 ; 
Master  and  Servant,  1  ;  Negligence,  1-5  ;  Trover,  4. 

1 .  Municipal  corporations  aVe  not  liable  to  vindictive  or  exemplary  damages 
for  personal  injuries  growing  out  of  mere  neglect  to  keep  a  sidewalk  in  a  safe 
condition.     Chicago  v.  Kd/vt  249. 

2.  Where  a  person,  on  the  commission  of  a  wrongful  act,  becomes  liable 
only  in  consequence  of  his  subsequent  approval  or  sanction  of  it,  he  will  be 
liable  only  for  the  real  injury  sustained,  and  will  not  be  subject  to  vindictive 
damages.     Grand  r.  Van  Vleck-f  249. 

3.  Exemplary  or  punitive  dnmages  in  tort  can  only  be  recovered  where  the 
injury  is  the  result  of  wilful  misconduct,  or  a  conscious  indifference  to  con- 
sequences.    Milwaukee  ^  St,  Paul  Railroad  Co.  v.  Arm»^  553. 

4.  In  no  case  has  a  plaintiff  any  legal  ritjht  to  exemplary  damages.  Such 
damages  depend  upon  the  case  and  the  evidence  and  the  finding  of  the  jur};. 
Jerome  y.  Smithy  687. 

5.  Where  the  plaintiff,  in  pursuance  of  an  agreement  with  the  defendant, 
furnished  the  materials  and  constructed  a  carriage  for  the  defendant,  in  ac- 
cordance with  his  order  and  directions,  for  which  a  stipulated  price  was  to  bo 
paid,  and  the  defendant  refused  to  receive  and  pay  for  it  when  completed  and 
tendered  :  Held,  that  in  an  action  brought  for  that  purpose,  the  plaintiff  i.^ 
entitled  to  recover  the  contract  price  and  interest  from  the  time  the  money 
should  have  been  paid.     Sliawhan  v.  Van  Nest,   153. 

6.  The  subject  of  damages  iu  such  case  discussed.     Id,,  note,  160. 

DEBTOR  AND  CREDITOR.    See  Application  op  Payments  ;  Equity,  4,  5. 
I.  Assignments. 

1.  In  case  of  an  assignment  of  choses  in  action  for  the  benefit  of  creditors, 
the  law  of  the  domicile  of  the  assignor  determines  what  is  a  sufficient  transfer 
to  authorize  the  assignee  to  collect  the  same.     Puller  v.  Sfeiglitz,  742. 

2.  An  assignee  is  a  trustee  for  all  creditors  whether  secured  or  not.  Meiln^s 
Appeal,  618. 

n.  Fraudulent  Conveyances  or  Sales,     See  Husband  and  Wife,  16-19. 

3.  A  sale  of  goods  is  fraudulent  as  to  creditors,  where  possession  is  retained 
by  the  vendor.     Cutting  v.  Jackson,  681. 

4.  Nor  does  it  alter  the  case  thnt  the  sale  was  made  in  the  presence  of  a 
witness,  where  it  was  not  attended  xvith  such  publicity  as  would  naturally 
give  notoriety  to  the  transaction.     Id, 

5.  Upon  the  sale  of  a  chattel  a  reservation  that  the  vendor  should  still  have 
the  right  to  use  the  thing  sold  constitutes  a  secret  truet,  from  which  fraud  us 
to  the  creditors  of  the  vendor  is  an  inference  of  law.     Lang  v.  Stockwell,  121. 

6.  The  assignment  of  a  collateral  security  to  a  creditor  establi^thes  a  privity 
of  contract,  which  invests  him  with  the  ownership  of  the  collateral  for  all 
parposcs  of  dominion  of  the  debts  assigned.     lianna  v.  Holton,  441. 

7.  When  the  collateral  is  lost  by  the  insolvency  of  the  debtor  in  it,  through 
the  supine  negligence  of  the  creditor,  he  must  account  for  the  loss  to  his  own 
debtor.     Id. 

DEED.     See  Boundary;  Easement,  8,  14. 

1 .  A  particular  description  iu  a  deed  will  govern  a  general  one.  Fletcher 
V.  Clark,  742. 

2.  The  conditions  upon  which  an  escrow  is  to  be  delivered  to  the  grantee 
may  rest  in  parol.     Campbell  v.  Tliomas,  249. 
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3.  When  the  grantor  still  retains  the  right  of  control  over  the  deed,  it  is 
not  an  escrow,     Campbell  v.  Thomas^  249. 

4.  A  deed  deposited  by  the  grantor  with  a  third  person  is  not  an  escrow 
unless  there  is  a  valid  contract  of  sale  between  the  grantor  and  grantee.     Id. 

5.  There  can  be  no  delivery  of  a  deed  so  long  as  it  is  within  the  control 
and  subject  to  the  authority  of  the  grantor.     Diter  v.  James,  441. 

6.  The  delivery  may  be  to  n  third  party  authorized  to  receive  it,  and  it  may 
be  inferred  from  the  words  or  acts  of  the  party  or  both  combined.     Id. 

7.  On  appeal  from  a  decree  reforming  a  deed  on  the  ground  of  mistake,  the 
true  construction  of  the  deed  is  before  the  court,  as  well  as  the  sufficiency  of 
the  proof  of  the  mistake.     Frtfer  v.  Patrick,  311. 

8.  The  regularity  of  an  acknowledgment  taken  before  a  reputable  officer  is 
presumed,  and  the  burden  of  showing  forgery  or  other  irregularity  is  with  the 
party  contesting  the  acknowledgment.     Ilourtienne  v.  Sdinoor,  373. 

DISTILLED  SPIRITS. 

1.  The  offence  of  failing  to  efface  and  obliterate  the  stamps  required  by  law 
to  be  upon  a  package  of  distilled  spirits  at  the  time  of  emptying  the  package 
is  complete  without  any  intent  to  defr&ud,  or  any  purpose  to  violate  the  law. 
United  Stales  v.  Adler^  45. 

2.  If  a  person  causes  a  package  of  distilled  spirits  to  be  emptied,  it  is  a 
personal  duty  resting  upon  him  to  see  that  the  stamps  are  effaced,  and  this 
duty  cannot  be  shifted  from  himself  by  directing  another  to  do  the  same  for 
him.     Id. 

DIVORCE.     See  Husband  and  Wife,  I. 

DOG. 

At  common  law  an  owner  of  a  dog  mqst  have  knowledge  of  its  vicious 
propensities  to  be  liable  for  its  acts.     Slinger  v.  Ilennsman,  186. 

DOWER.     See  Husband  and  Wife,  II. 

DRAFT.     Sec  Bills  and  Notes,  19-21  :  Bill  op  Lading. 

DURESS.     See  Insurance,  21. 

1 .  A  promise  extorted  by  terror  or  violence,  whether  on  the  part  of  the 
person  to  whom  the  promise  or  obligation  is  made  or  that  of  his  agent,  may 
be  avoided  on  the  ground  of  duress.     Buiili  v.  Brown,  55. 

2.  If  a  party  execute  an  instrament  from  a  well-grounded  fear  of  illegal 
imprisonment,  he  may  avoid  it  on  the  ground  of  duress,     /(/, 

3.  A  sale  made  through  fear  of  arrest  on  a  writ  of  trover  may  be  avoided, 
and  it  is  not  necessary  to  offer  to  rescind.     Broumell  v.  TalcoUy  55. 

EASEMENT. 

1.  The  English  doctrine  of  presumptive  title  to  light  and  air,  arising  from 
the  uninterrupted  enjoyment  of  it  for  twenty  years  and  upward,  was  part  of 
the  common  law  of  England  and  of  the  colonies  at  the  period  of  American 
independence,  and  as  such  continued  to  bo  the  law  of  Delaware.  Clawson  v. 
Primrose  J  6. 

2.  How  far  the  common-law  rule  in  regard  to  ancient  lights  has  been 
adopted  in  the  United  States,  discussed.     Id.,  note, 

3.  A  court  of  equity  will  restrain  the  obstruction  of  lights  by  erections  on 
adjoining  land,  even  where  the  right  is  unquestioned  or  established,  only  when 
the  privation  of  light  and  air  by  a  proposed  erection  will  bo  in  such  degree 
as  to  render  the  occupation  of  the  complainant's  house  uncomfortable,  if  it  be 
a  dwelling-house,  or  if  it  be  a  place  of  business  the  privation  must  render  the 
exercise  of  the  business  materially  less  beneficial  than  it  had  formerly  been.  IiL 

4.  A  fair  test  of  whot  is  such  n  privation  of  light,  &c.,  is  the  fact  that  a 
jury  would  give  substantial  and  not  merely  nominal  damages.     Id. 

5.  Where  a  common  owner  of  two  tenements,  the  windows  of  one  of  which 
overlook  the  yard  of  the  other,  and  receive  light  and  air  therefrom,  its  shutters 
swing  out  over  such  yard,  and  access  from  its  fire-escapes  which  overhang  the 
yard  being  bad  to  such  yard,  severs  the  same  by  conveyances  to  ditfercut 
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persons,  an  casement  in  favor  of  the  tenement  so  overlooking  the  other,  it 
being  the  one  first  conveyed,  is  created  in  respect  to  li^ht  and  air,  the  swing- 
inf>  of  the  shatters,  and  access  to  and  from  the  flrc-cscapes.  Havens  v.  Klein, 
483. 

6.  Such  easement  is  an  apparent  one.  The  grantee  of  the  servient  tene- 
ment, the  one  later  conveyed,  is  deemed  to  have  octual  notice  of  fiuch  ease- 
ment, and  takes  his  title  subject  thereto.     Id. 

7.  In  such  case  it  is  immaterial  whether  such  severance  be  by  deed  or  mort- 
gage, inasmuch  as  by  foreclosure  the  mortgage  is  ripened  into  a  deed.     Id, 

8.  An  aqueduct  not  having  become  a  Ic^al  casement,  will  not  pass  under 
the  word  appurtenance  in  a  deed.     Spaufding  v.  Abfjot^  121. 

9.  Land  which  is  covered  by  a  party-wall  remains  the  several  property  of 
the  owner  of  each  half,  but  the  title  of  each  is  qualified  by  the  easement  of 
the  other  of  support  of  his  build in|^  by  means  of  the  portion  of  the  wall  be- 
longing to  his  neighbor.     Ingals  v.  Piamondon^  220. 

10.  The  easement  of  support  is  the  only  proper  one  attached  to  a  'party- 
wnll,  and  docs  not  include  a  right  to  the  unobstructed  use  of  a  flue  by  one  of 
the  parties  which  is  on  the  land  of  the  other.     Id, 

11.  The  common-law  rule  is  that  where  the  owner  of  two  heritages,  or  of 
one  consisting  of  several  parts,  arranged  and  adapted  them  so  that  one  derives 
a  benefit  from  the  other  of  an  obvious  and  continuous  character,  and  then 
conveyed  one  of  them  without  mentioning  such  incidental  advantage  or  burden 
of  the  one  in  respect  to  the  other,  there  is  an  implied  agreement  that  such 
advantage  and  burden  shall  continue  as  before  the  separation  of  the  esute. 
Id. 

12.  In  order  to  affect  a  purchaser  of  property  with  notice  of  an  easement 
in  favor  of  an  adjoining  owner,  the  same  must  be  continuous  and  apparent. 
Id, 

13.  The  subject  of  apfxirettt  easements  discussed.     Id,f  note^  226. 

14.  Easements  of  necessity  arc  implied  in  every  deed  of  apart  of  grantor's 
land,  but  whether  a  right  of  way  in  stairs  and  halls  is  implied  by  a  convey- 
ance of  part  of  a  house,  quare.  If  such  easement  exists  it  is  a  mutual  one, 
and  the  permanent  exclusion  of  one  party  by  the  other  will  at  the  option  of 
the  latter  extinguish  the  easement  as  to  both.   '/>i7/man  v.  Iloffmait^  166. 

15.  A  party  having  conrcyed  a  portion  of  his  land  over  which  was  the  only 
means  of  access  to  the  remaining  land,  a  right  of  way  by  necessity  to  the 
remaining  land  was  reserved.     Pingree  v.  McDuffie^  624, 

EMINENT  DOMAIN.     See  Constitutional  Law,  III. 

EQUITY.     See  Contract,  6  ;  Corporation,  1,  7,  11,  12;  Deed,  7;  Higb- 
WAY,  2,  3 ;  Vendor  and  Purchaser,  3,  8,  9. 

1.  It  is  the  proper  exercise  of  equity  jurisdiction  to  apportion  among  par- 
tics  having  a  common  interest  in  the  use  of  a  water  power,  the  burden  and 
expense  of  such  duty.     Sanborn  v.  BrcUeif,  56. 

2.  A  chancellor  will  not  always  order  an  instrument  to  be  delivered  up  to 
be  cancelled  when  he  would  refuse  specific  performance  of  the  contract ;  he 
will  leave  the  parties  to  their  legal  remedies.     Stewart's  Appeal,  312. 

3.  This  power  will  be  exercised  whenever  an  instrument  exists  which  may 
be  voxatiously  or  injuriously  used  against  a  party  after  the  evidence  to  im- 
peach it  has  l)een  lost.     Id. 

4.  A  creditor  who  has  exhausted  his  remedy  at  law  by  a  firuitlcss  execution 
on  his  jud;rmcnt  has  the  right  to  ask  the  aid  of  a  court  of  equity  to  discover 
antl  reach  the  equitable  assets  of  his  debtor.      Trego  et  al.  v.  Skinner,  377. 

5.  In  such  a  case  where  property  has  been  fraudulently  conveyed,  the  sev- 
eral persons  to  whom  it  has  thus  been  conveyed  may  be  joined  with  the  debtor 
in  the  hill.     Id. 

G.  Where  the  facts  stated  in  a  petition  are  within  the  sole  jurisdiction  of  a 
court  of  equity,  neither  party  can  of  right  demand  that  the  issue  of  fact  shall 
be  tried  by  a  jury.     Roiclaftdr.  Entrcken,  553. 

7.  Clear  and  convincing  proof  is  required  to  warrant  the  reformation  of  a 
written  instrument  on  the  ground  of  mistake.     Potter  t.  Poffer^s  Ez^x^  555. 
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8.  In  proceedings  in  eqaity,  whatever  is  essential  to  the  rights  of  the  plain- 
tiff, and  is  necessarily  within  his  knowledge,  must  be  alleged  positively  in 
the  bill.  Such  convenient  degree  of  certainty  must  be  adopted  as  will  give 
the  defendant  full  information  of  the  case  which  he  is  called  upon  to  answer. 
Bice  V.  Hosiery  Co.,  608. 

9.  The  mere  receipt  of  money  by  a  party  not  entitled,  cannot  of  itself 
create  any  equity  in  his  favor.     The  People  v.  Township  Board,  443.  . 

10.  Where  a  father  made  a  conveyance  of  all  his  Innds  to  his  five  sons  upon 
the  consideration,  that  he  was  to  have  the  use  and  control  of  the  same  during 
life,  for  his  support,  a  court  of  equity  will  enforce  the  performance  of  the 
condition,      Ymikum  v.  Yotikum,  442. 

11.  Where  complainants  have  fixed  by  their  own  estimate  the  extent  of 
injury  they  would  suffer  from  a  non-observance  of  the  condition  in  a  contract, 
they  are  precluded  from  resorting  to  a  court  of  equity  for  relief  by  way  of 
injunction.     Ilahn  v.  Concordia  Society,  442. 

12.  A  bill  of  review  is  never  sustained  on  strict  law  against  equity. 
Afarr's  Appeal,  312. 

13.  To  a  bill  in  Rhode  Island  charging  the  collection  of  money  by  defend- 
ant he  answered  that  he  was  administrator  in  Massachusetts,  and  collected  as 
such.  Held,  that  in  the  absence  of  explicit  denial  it  would  be  presumed  he 
collected  also  as  administrator  in  Rhode  Island.     Ray  v.  Simmons,  701. 

14.  Where  there  are  joint  debtors  and  one  is  beyond  the  reach  of  the  pro> 
cess  of  the  court,  and  equity  has  jurisdiction,  a  decree  may  be  taken  against 
the  other  for  the  whole  amount  due.     Lewit  v.  Unite  i  States,  678. 

15.  It  is  a  settled  principle  of  equity  that  a  creditor  holding  collaterals  is 
not  bound  to  apply  them  before  enforcing  his  direct  remedies  against  the 
debtor.     Id. 

16.  In  general,  one  who  will  be  directly  affected  by  a  decree  in  equit}*,  is 
a  necessary  party  to  the  suit ;  and  this  rule  is  departed  from  only  when  the 
parties  are  too  numerous.  Where  the  grounds  of  action  averred  against  sev- 
eral defendants  arise  out  of  a  scries  of  transactions  forming  one  course  of 
dealing,  the  bill  is  not  multifarious.  Superviaors  of  Douglas  Co.  v.  Walbridge 
etal.,  250. 

17.  The  objection  that  a  case  is  one  of  legal  instead  of  equitable  cogni- 
sance must  be  taken  in  the  court  of  original  jurisdiction.  Wallace  v.  Harris^ 
187. 

18.  Where  plaintiff  invested  his  funds  in  United  States  notes  temporarily 
and  for  the  purpose  of  avoiding  taxation,  equity  will  not  aid  him  by  enjoin- 
ing the  state  authorities  from  collecting  the  tax.  Mitchell  v.  Commissioners^ 
554. 

1 9.  To  enable  a  court  of  equity  to  entertain  a  bill  filed  to  restrain  a  de- 
fendant from  violating  a  contract,  the  terms  of  the  contract  should  be  certain. 
Caswell  V.  Gibbs^  444. 

ERROR  AND  APPEAL.     See  Tbial,  1. 

1.  A  party  excepting  to  the  admission  of  testimony  is  bound  to  state  his 
objection  specifically.     Columbia  Bridge  Co.  v.  Geisse,  122. 

2.  On  a  judgment  of  nonsuit  the  court  below  being  better  able  to  judge  of 
the  force  of  evidence,  a  court  of  error  will  not  reverse  unless  it  should  ploinly 
appear  that  the  plaintiff  had  a  case  that  should  have  gone  to  the  jury.  Hav- 
erly  v.  Mercur,  443. 

3.  The  power  of  a  judge  to  seal  or  allow  a  bill  of  exceptions  ends  with  the 
term  at  which  the  trial  is  had,  unless  there  is  an  express  order  of  the  court 
extending  the  time  or  the  opposite  party  consents.      Mulller  v.  Ehlers,  554. 

4.  An  order  of  the  Circuit  Court  reversing  a  judgment  of  the  District  Court 
and  awarding  a  new  trial  for  misdirection  on  the  law,  is  not  a  final  judgment 
on  which  a  writ  of  error  will  lie.     Baker  v.   White,  554. 

5.  A  reviewing  court  on  error  has  no  control  ol^  the  records  of  the  court 
below,  and  cannot  therefore  correct  or  change  them.  Smith  v.  Board  of  Edu' 
cation,  554. 

6.  A  reviewing  court  may,  however,  disregard  any  matter  which  is  not 
liv  itimately  matter  of  record.    Id* 
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ERROR  AND  APPEAL. 

7.  What  shall  constitute  the  record  of  a  case  is  regulated  by  statute. 
Sfttith  V.  Board  o/' Education,  554, 

8.  When  a  motion  for  a  new  trial  is  granted  bj  the  court  in  which  it  is 
made,  the  judgment  rendered  on  the  new  trial  will  not  be  reversed  for  error 
in  allowing  such  new  trial.     Id. 

9.  The  court  will  only  notice  such  assignments  of  error  as  seem  to  it  mate- 
rial.    Phillips  Construction  Co,  v.  Seifmour,  558. 

ESTATE.     Sec  Trust,  3. 

ESTATE  TAIL.     See  Constitctional  Law,  9. 

ESTOPPEL.     See  Limitations,  Statute  op,  6. 

1.  Where  the  owner  of  property  holds  out  another  as  its  owner,  and  inno- 
cent parties  are  thus  led  into  dealing  with  such  apparent  owner,  they  will  be 
protected.     Anderson  v.  Armistead,  250. 

2.  One  who  has  repudiated  a  contract  is  estopped  from  afterward  claiming 
the  benefit  of  it.     McQueen  v.  Gamble,  378. 

EVIDENCE.     See  Aoent,  11-13;  Common  Carrier,  6;  Criminal  Law,  2, 
8-11  ;  Husband  and  Wi7£,  13 ;  Imsurancs,  3  ;  Limitations,  4 ;  Trial,  5. 

I.   Generally, 

1.  Parol  eridence  is  admissible  to  prove  an  independent  collateral  fact 
about  which  a  written  contract  is  silent.     Fusting  v.  Sullivan,  56. 

2.  A  deed  described  the  land  thereby  conveyed  as  being  in  ^^Lington,"  in 
the  county  of  Addison.  Held,  that  the  name  **  Lington'*  was  so  like  the 
name  Lincoln,  that  the  deed  was  properly  admitted  in  evidence.  Artustrong 
v.  Colhg,  56. 

3.  In  an  action  against  a  telegraph  company  for  damages  for  failure  to 
transmit  a  dispatch,  the  original  dispatch  delivered  to  the  operator  roust  be 
given  in  evidence,  or  if  not,  its  absence  must  be  properly  accounted  for  before 
secondary  evidence  thereof  can  be  admitted.  Western  Union  Telegraph  Co, 
V.  Hopkins,  56. 

4.  The  legislature  may  make  that  which,  according  to  the  ordinary  rules 
of  experience,  reasonably  tends  to  prove  a  fact,  cojiclusive  evidence  of  it. 
State  V,  Woodford,  311. 

5.  Before  parties  were  made  competent  witnesses,  books  of  original  entry 
were  the  evidence,  the  oath  of  the  party  was  supplementary.  Since,  the  party 
is  a  competent  witness  and  may  prove  his  claim  as  a  stranger  would  have 
done  before.     Nichols  et  al,  v.  Haynes,  378. 

6.  Lumping  charges  in  a  book  would  not  stand  as  evidence,  but  the  testi- 
mony of  the  party  that  the  entry  was  composed  of  items  known  to  him  to 
have  been  furnished  would  be  competent  to  go  to  the  jury.     Id, 

7.  The  party's  knowledge  that  the  sum  was  correct  would  make  it  evi- 
dence ;  the  credibility  as  to  it  would  be  for  the  jury.     Id, 

8.  In  a  suit  by  an  executor  or  administrator,  the  letters  testamentary  are 
admissible  in  evidence  and  are  conclusive  of  his  right  to  sue.  Mutuat  Life 
Ins.  Co,  y,  Tisdale,  412. 

9.  But  in  an  action  between  strangers,  such  letters  are  not  admissible  as 
evidence  of  the  death  of  the  decedent.     Id. 

10.  In  an  action  by  a  wife  upon  a  policy  of  insurance  on  the  husband's 
life  in  her  favor,  letters  of  administration  are  not  evidence  of  the  husband's 
death.     Id, 

11.  Where  in  an  action  for  libel  it  appeared  that  the  original  writing  on 
which  the  suit  was  founded  was  among  the  records  of  the  navy  department  at 
Washington,  it  was  held,  that  secondary  evidence  of  its  existence  and  con- 
tents was  properly  admitted.     Carpenter  v.  Bailey,  621. 

12.  In  replevin  brought  against  a  wife  upon  a  liability  incurred  by  her 
husband,  who  had  absconded,  testimony  of  what  the  husband  had  said  and 
done  was  inadmissible,  unless  the  acts  or  statements  had  been  in  her  presence 
or  with  her  knowledge.     Campbell  v.  Quackenbush,  384. 
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EVIDENCE. 

II.  Dtclaratlona  and  Admisnona. 

13.  In  trover,  the  defendants  claimed  title  to  the  property  through  B.,  who 
turned  it  over  to  them  to  secure  a  then  existing  debt.  Ildd^  that  the  declara- 
tions of  B.  were  admissible  against  the  defendants.     Alger  v.  Andrews^  56. 

III.  Experts. 

14.  The  opinion  of  persons  not  experts,  upon  the  question  of  insanity,  is 
admissible  in  Vermont,  when  based  upon  facts  within  their  knowledge  and 
observation.     Hathawatj  v.  National  Life  Ins,  Co.f  682. 

EXCHANGE. 

A  warranty  of  title  is  implied  in  a  contract  of  exchange  as  in  a  contract 
of  sale.     Patee  r.  Peltony  742. 

EXECUTION.     See  Conflict  op  Laws,  3,  6,  8  ;  Pabtitebsrip,  6. 

EXECUTORS  AND  ADMINISTRATORS.     See  Confedebate  States,  1 ; 
Evidence,  8. 

1.  The  appointment  as  administrator  de  bonis  non,  with  the  will  annexed, 
of  one  who  was  surety  on  the  bond  of  the  previous  executor,  does  not  make  a 
debt  due  the  estate  from  such  executor  assets  in  the  hands  of  such  adminis- 
trator by  reason  of  his  suretyship.     Sliields  v.  OJc//,  742. 

2.  An  executor  or  administrator  cannot  bring  suit  against  himself  for  a 
debt  due  him  by  his  decedent.     Perkins  v.  Perkins,  493. 

FACTOR. 

A  commission  merchant  who  sells  for  his  consignors,   even  though  he 

guaranty  the  payment  of  the  price,  receives  the  proceeds  of  the  sales  in  a 

fiduciary  capacity,  and  is  liable  to  arrest  in  an  action  therefor,  unless  he  has 

been  authorized  by  his  consignor  to  use  such  proceeds  in  his  own  business. 

Williams  Mower  Co.  v.  Ray  nor,  251. 

FALSE  PRETENCE.     See  Cbiminal  Law,  17. 

FENCES. 

A  railroad  company,  though  required  to  maintain  side-fencing,  is  not 
liable  for  the  destruction  of  cattle  suddenly  let  loose  upon  the  track  through 
a  breach  in  the  fencing  caused  by  a  storm,  and  not  existing  long  enough  to 
establish  negligence  of  the  company.    Robinson  v.  Grand  Trunk  Railway^  187. 

FERRY. 

1.  The  legislative  grant  of  a  ferry-franchise  is  valid,  although  the  grantee 
has  not  title  to  the  landing-places  which  are  named  as  the  termini  of  the 
ferry.      Columbia  Bridge  Co.  t.  Geisse,  122. 

2.  The  grant  by  one  state  of  a  ferry-franchise  over  a  river  which  is  the 
boandary  between  it  and  another  state  is  valid  ;  and  it  is  not  necessary  that 
there  be  concurrent  action  by  both  states.  The  franchise  for  that  reason  may 
be  less  valuable,  but  it  is  good  so  far  as  his  own  property-rights  are  con- 
cerned, or  the  jurisdiction  of  the  state  making  the  grant  extends.     Jd. 

3.  In  an  action  to  recover  damages  for  the  injury  suffered  in  the  destruc- 
tion of  a  ferry  by  the  erection  of  a  bridge,  the  income  derived  by  the  plaintiff 
from  tolls  received  in  preceding  years,  is  competent  evidence  to  show  the 
value  of  the  ferry.     Id, 

FOREIGN  JUDGEMENT.     See  Conflict  of  Laws;  Constitotioxal  Law, 
11-13. 

1.  The  jurisdiction  of  a  foreign  court  over  the  person  or  subject-matter  is 
always  open  to  inquiry,  and  the  court  of  another  state  is  a  foreign  court. 
Hall'y,  Limning,  682. 

2.  A  member  of  a  partnership  firm,  residing  In  one  state,  cannot  be  ren- 
dered personally  liable  in  a  suit  brought  in  another  state  against  him  and  his 
co-partners,  although  the  latter  be  duly  served  with  process,  and  although  the 
law  of  the  state  where  the  suit  is  brought  authorizes  judgment  to  be  rendered 
against  him.     Id. 

3.  Nor  can  his  co-partners,  after  a  dissolution  of  the  partnership,  without 
his  consent  and  authority,  implicate  hini  in  suits  brought  against  the  firm  by 
Toluntarilv  entering  an  appearance  for  him.    Id, 
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FORFEITURE.     Sec  Cowfibcatiow. 

The  subject  of  forfeiture  and  confiscation  of  enemy's  property  under  the  Acts 
of  Congress  discussed.     Note  to  M'allach  v.  Van  Riswick,  337. 

FORMER  ADJUDICATION.     Sec  Action,  2. 

1.  A  privy  in  interest  for  whose  use  and  with  whose  knowledge  a  snit  is 
brought  is  concluded  by  the  judgment,  not  only  as  to  the  defendant,  bat  as  to 
the  nominal  plaintiff.     Coh  v.  Favorite,  251. 

2.  One  who  fails  to  have  a  judgment  set  aside  for  fraud,  is  not  debarred 
from  contesting  at  law  a  void  execution  sale  by  not  having  put  it  in  issue  in 
his  chancery  suit.     Bonker  v.  Charlesworthy  187. 

3.  A  complainant  may,  if  he  chooses,  make  distinct  controversies  on  the 
same  matter,  the  subjects  of  separate  viits.     Id. 

4.  To  be  a  bar,  must  be  for  the  same  cause  of  action,  but  not  necessarily " 
in  the  same/orw  of  action.     Hungcrford's  Appeal,  79. 

FRAUD.     See  Attorney,  3;  Debtor  and  Creditor,  II. ;  Guardian,  2. 

1.  Where  an  account  is  asked  on  the  ground  of  fraud,  it  is  not  sufficient  to 
charge  fraud  in  general  terms ;  particular  acts  should  be  stated.  MarrU 
Appeal y  3)2, 

2.  Fraud  without  damage  is  no  ground  for  relief  at  law  or  in  equity.     Id. 

3.  Fraud  used  in  obtaining  a  decree,  being  the  principal  point  in  issue, 
must  be  established  by  proof  before  the  propriety  of  the  decree  can  be  investi- 
gated.    Id. 

4.  Fisher  sold  a  house  to  Saylor,  agreeing  to  make  good  any  loss  of  Savior 
in  a  resale.  Saylor  sold  for  less  than  he  gave.  In  an  action  against  Fisher 
for  the  difference  there  was  evidence  that  the  sale  of  Saylor  was  collusive 
and  fraudulent.  In  answer  to  a  point  the  court  charged,  if  there  was  any 
collusion  between  Sayl6r  and  his  vendee  in  the  sale  then  Saylor  '*  cannot 
recover  more  than  the  difference  between  a  fair  ]>rice  for  the  house  and  the 
amount  paid  to  Fisher.*'  Held  to  be  error,  the  fraud  would  prevent  Saylor 
from  maintaining  the  action.     Fuker  v.  Saylor^  312. 

FRAUDS,  STATUTE  OF.     See  Accord  and  Satisfaction. 

1.  Partnership  Realty  in  its  Relation  to,  321. 

2.  Contracts  relating  to  the  I'roduce  of  Land,  323. 

3.  The  general  rule  is  that  a  parol  promise  to  pay  the  debt  of  another  is 
within  the  statute  where  it  is  collateral  to  a  continued  liability  of  the  original 
debtor.     Townsend  v.  Long,  57. 

4.  If  a  parol  promise  be  to  pay  absolutely  or  conditionally  the  debt  of 
another,  due  or  to  become  due  on  an  existing  contract,  it  is  generally  within 
the  statute.     Id. 

5.  The  consideration  for  the  promise  is  important  only  where  it  is  a  transfer 
of  the  creditor's  claim  to  the  promisor,  making  the  transaction  a  purchase, 
or  where  it  is  a  transfer  of  a  fund  pledged,  set  apart  or  held  for  the  payment 
of  the  debt.     Id. 

6.  Where  K.  &  W. ,  by  a  parol  agreement  with  a  certain  bank,  prpmise 
that  if  the  bank  will  cash  a  certain  draft  to  be  drawn  by  and  in  the  name  of  a 
certain  agefit  of  theirs  upon  S.  L.  &  Co.,  that  said  K.  &  W.  will  be  respon- 
sible for  its  payment,  and  afterwards  such  agent  does  draw  such  draft  and  the 
said  bank  cashes  the  same,  and  afterwards  said  draft  is  dishonored  by  said 
S.  L.  &  Co.  :  Heldf  that  the  bank  may  maintain  an  action  to  recover  from 
said  K.  &  W.,  on  said  parol  promise,  the  amount  paid  out  on  said  draft,  with 
interest.     Kohn  v.  First.  National  Bank^  313. 

7.  Evidence  to  prove  a  promise  to  pay  the  debt  of  another  as  an  original 
undertaking  and  not  a  contract  of  suretyship,  must  be  clear  and  satisfactory. 
Hacerly  v.  Mercury  443. 

GIFT. 

1.  The  delivery  of  a  chattel  must  be  according  to  the  nature  of  the  article. 
Bond  V.  Bunting,  378. 

2.  The  Married  Woman's  Act,  April  11th  1848,  of  Pennsylvania  con- 
strued.    Id. 

3.  A  person  does  not  part  with  the  legal  dominion  and  control  over  money 
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GIFT. 

stRndinpr  in  his  name  in  n  bank,  because  it  was  there  subject  to  his  order,  or 
the  order  oj  his  daughter  ;  nor  doe»  the  deliTery  of  the  book  of  deposit  consti- 
tute a  delivery  of  the  money.     Marrtf  v.  Cannon,  57 

4    As  to  gifts  of  chattels  without  delivery,  see  note  to  Ray  t.  Simmons^  705. 

GOLD.     See  Iwsu range,  18. 

GOVERNMENT,     Sec  Conbtitutiokal  Law,  1,  38;  Contract,  16. 

1.  A  government  de  facto ^  in  firm  possession  of  any  country,  is  clothed 
while  it  exists  with  the  same  rights  as  a  government  dejart,  PhUlipi  v. 
Payne,  683. 

2.  For  certain  purposes  the  states  of  the  Union  are  regarded  as  foreign  to 
each  other.    Id. 

3.  The  state  of  Virginia  is  de  facto  in  possession  of  the  connty  of  Alexan- 
dria, and  her  title  has  been  nndisputed  since  she  resumed  possession  under  the 
Act  of  Congress  of  July  9th  1846.  The  United  States  has  no  power,  there- 
fore, to  consider  the  legislation  of  Virginia  in  reference  to  the  county  of 
Alexandria  as  void  and  of  no  effect.    Id* 

GUARANTY. 

1.  The  obligation  of  one  signing  and  sealing  a  guaranty,  which  it  was  in- 
tended should  be  signed  by  him  alone,  is  not  impaired  by  the  fact  that  the 
gnnranty  concluded  "  in  witness  whereof  we  have  hereunto  set  our  hands  and 
affixed  our  seal,     Mitchell' y,  McClearify  379. 

2.  If  A  guaranty  is  absolute,  and  not  a  mere  ofTcr  to  guarantee,  notice  of 
its  acceptance  is  not  required  to  make  the  guarantor  liable  thereon.     Id, 

3.  To  constitute*  a  valid  guaranty,  there  must  be  a  sufficient  consideration, 
a  delivery  by  the  guarantor,  an  acceptance  by  the- person  to  whom  it  is  given, 
a  subsequent  delivery  of  goods  or  other  property  under  and  in  accordance  with 
its  terms,  and,  if  it  is  collateral,  request  of  payment  and  notice  of  non-pay- 
ment.    March  V.  Putney^  499. 

4.  Notice  is  not  necessary  when  the  undertaking  is  absolute.     Id, 

5.  Where  the  person  for  whose  benefit  the  guaranty  is  given  becomes  in- 
solvent, so  that  no  advantage  can  arise  to  the  guarantor,  notice  is  unneces- 
sary.    Id, 

GUARDIAN  AND  WARD. 

1.  A  guardian  may  within  a  reasonable  time  be  called  to  file  and  settle  his 
account,  although  he  may  have  made  a  settlement  with  the  ward  on  his  ar- 
rival at  age.     Marr^s  Appeal ,  312. 

2.  Where  there  was  a  settlement  with  the  ward,  and  a  release  to  the  guar- 
dian after  she  came  of  age,  and  on  the  joint  application  of  the  ward  and  her 
guardian,  a  decree  made  discharging  the  guardian,  the  decree  could  not  bo 
vacated  without  proof  of  some  specific  act  of  fraud  in  obtaining  it,  or  of  some 
injury  occasioned  by  it.     Id* 

HAB£AS  CORPUS.     See  Courts,  9,  10. 

Habeas  corpus  is  not  the  proper  remedy  where  the  relator  has  been  convicted 
and  sentenced  for  a  criminal  offence ;  if  errors  have  occurred  in  the  proceed- 
ings or  sentence,  a  writ  of  error  is  the  proper  remedy.  Ex  parte  Van  Hagan^ 
123. 

HAWKERS  AND  PEDLERS. 

1.  The  legislature  under  the  police  power  might  prohibit  entirely  the  busi- 
ness of  hawking  and  peddling  ;  and  the  power  to  prohibit  includes  the  power 
to  license.     Morrill  v.  The  State,  1 88. 

2.  Act  of  1870  of  Wisconsin  construed.     Id, 

HEIR.     See  Conflict  or  Laws,  7. 

HIGHWAY,     See  Municipal  Corporatiov,  1,  3. 

1.  As  to  Act  of  April  28th  1870,  of  Pennsylvania.  Sec  City  of  Philadel- 
jh'(i*8  Appeal,  313. 

2.  Tn  a  bill  for  injunction,  if  the  question  is  doubtful,  it  is  decisive  against 
thu  injunction.     Id. 
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HIGHWAY. 

3.  No  nsflge,  howerer  long  continued,  will  justify  an  encroachment  upon  a 
highway  ;  but  such  encroachment,  to  he  remedied  hy  injunction,  roust  bo 
really  on  obstruction  to  the  free  use  of  the  highway.  City  of  Philadd' 
phials  Appeal f  313. 

HOMESTEAD. 

1 .  Under  the  law  of  Wisconsin  only  the  actual  home  of  the  debtor  is 
exempt,  and  the  absence  which  will  not  destroy  the  exemption  is  one  for  a 
temporary  purpose,  with  the  certain  intention  of  returning.  Jarois  y.  Moe^ 
188. 

2.  A  person  cannot  have  two  homes  at  the  same  time  ;  and  such  a  removal 
as  gains  a  new  home  is  an  abandonment  of  the  old.     Jd» 

3.  The  presumption  is  that  a  person  is  at  home  where  he  is  found  living  ; 
but  this  presumption  may  be  rebutted  by  showing  his  abode  temporary,  and 
his  home  elsewhere.     Id. 

HUSBAND  AND  WIFE.     Sec  Eyzdexce,  10,  12  ;  Inbubance,  19-21  ;  Lim- 
itations, Statute  of,  5. 
I,  Marriofje  and  Divorce. 

1.  Where  an  illicit  connection  has  once  existed,  the  presumption  is  that 
the  connection  between  the  parties  continued  to  be  illicit,  until  that  presump- 
tion is  overcome  by  distinct  proof  of  marriage.  Barnum  v.  Bamum  el  ai,^ 
379. 

2.  Marriage  may  he  prored  in  civil  cases,  other  than  actions  for  seduction, 
by  reputation,  declarations  and  conduct  of  the  partie«  ;  but  where  repuution 
in  such  case  is  divided  or  singular  opinion  it  amount:i  to  no  evidence  at  all. 
Id. 

3.  The  declarations  of  a  mother  as  to  the  marriage  of  her  son,  are  admis- 
sible after  her  death,  to  show  that  one  who  claimed  and  was  admitted  to  be 
his  son,  was  illegitimate.     Id, 

4.  General  repute  in  a  family,  proved,  by  surviving  members  of  it,  is  ad- 
missible upon  a  question  of  marriage.     Id. 

5.  Upon  a  question  of  legitimacy  the  declarations  of  a  father  that  his  son 
was  illegitimate  are  competent  evidence.     Id, 

6.  A  decree  pro  con/esso  cannot  be  made  upon  a  libel  in  divorce.  If  either 
party  does  not  attend,  the  court  must  decide  on  testimony  taken  ex  parte.  Kii- 
born  V.  Field  et  lur.,  380. 

7.  A  contract  between  husband  and  wife,  pending  proceedings  in>  divorce, 
to  pay  her  a  sum  of  money,  the  consideration  of  which  was,  in  whole  or  in 
part,  that  she  would  not  oppose  the  divorce,  is  void.    Id, 

U,  Dower, 

8.  A  father  died,  leaving  a  widow.  His  homestead  descended  to  his  two 
sons.  In  consideration  of  their  having  the  use  and  income  of  the  whole  es- 
tate, the  sons,  in  writing,  promised  the  widow  an  occupancy  of  a  portion 
of  the  premises,  and  certain  farm  stock  for  her  use,  and  a  certain 
yearly  payment.  Afterwards,  one  son  conveyed  to  the  other.  The  latter  then 
conveyed  the  entire  premises  to  his  mother  by  a  warranty  deed.  Then  he 
died,  leaving  a  widow.  In  an  action  of  dower  hy  the  widow  of  the  son, 
against  the  widow  of  the  father,  it  was  held,  that  there  are  two  dowers  in  the 
estoto  ;  the  senior  widow  having  one-third  of  the  whole,  and  the  junior  widow 
one-third  of  the  remaining  two-thirds,  as  dower  ;  and  that  the  junior  widow 
is  not  now,  nor  will  she  1^  at  the  death  of  the  senior  widow,  dowable  in  any 
greater  proportion  thereof.     McLeery  v.  McLeery,  424. 

9.  Under  the  Ohio  Dower  Act  an  estate  conveyed  as  jointure  must  be  such 
an  estate,  as  to  certainty  and  kind,  that  the  wife,  on  the  death  of  her  husband, 
may  take  possession  of,  and  hold  in  severalty,  and  not  in  common  with  oth- 
ers.    Grogan  v.  Garrison^  652. 

10.  An  antenuptial  contract  which  conveys  an  undivided  one-third  part,  or 
any  other  interest  in  common  with  others,  in  lieu  of  dower,  is  not  a  good 
statutory  bar.     Id. 

11.  Whether  such  nn  ej«tnte  will  constitute  a  good  equitable  jointure  de- 
pends on  the  facts  and  circumstanpes  of  the  case,  and  when  such  contract  is 
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pleaded,  the  facts,  and  not  the  pleader's  conclasions,  mnst  be  stated.    Grogan 
T.  Garrison^  652. 

12.  The  antenuptial  covenant  of  a  woman,  that  she  will  not  claim  dower, 
cannot,  in  an  action  by  her  for  dower,  operate  to  bar  such  action,  either  by 
way  of  release  or  estoppel,  wRere  such  antenuptial  contract  does  constitute 
either  a  legal  or  equitable  bar.     Id. 

13.  In  a  proceeding  to  have  a  deed  declared  fraudulent  and  void  as  against 
the  rights  of  the  widow  of  the  grantor,  his  declarations  to  the  conveyancer 
with  respect  to  the  deed,  and  his  object  and  purpose  in  making  it,  being  con- 
temporaneous with  its  preparation  and  execution,  are  admissible  in  evidence. 
Sanborn^.  Lang,  57. 

III.  Separate  Estate,     See  Bankruptcy,  20 ;  Gipt,  2. 

14.  A  wife  may  charge  her  separate  estate  to  pay  her  husband's  debts. 
Stephen  v.  Beaie  et  ux.^  252. 

15.  Where  articles  of  household  furniture  were  purchased  by  a  husband  for 
his  wife,  and  she  agreed  to  reimburse  him,  having  a  separate  estate,  it  was 
held  that  the  agreement  was  valid.     My  erg  et  ah  v.  King^  314. 

16.  A  gift  from  a  husband,  who  is  insolvent,  to  his  wife,  is  in  prejudice  of 
the  rights  of  subsisting  creditors,  and  she  takes  no  title.     Id, 

17.  A  husband  borrowed  from  his  wife  a  note  given  her  for  her  separate  es- 
tate, and  gave  her  a  note  for  the  amount ;  this  note  he  afterwards  secured  by 
assigning  to  her  use  a  judgment  he  had  paid  off.  Ueld  not  a  fraud  on  cred- 
itors.    Drurg  v.  Brhcoe^  379. 

18.  In  order  tu  defeat  a  settlement  made  by  a  husband  upon  his  wife,  it 
must  be  intended  to  defraud  existing  creditors,  or  creditors  whose  rights  arc 
expected  shortly  to  supervene,  or  creditors  whose  rights  may  and  do  so 
supervene.     Smith  et  al,  v.  Vodges,  743. 

19.  As  to  part  payment  for  property  by  wife  and  part  by  insolvent  husband, 
see  Sheaffer  v.  Fith'an^  684. 

20.  Where  land  was  bought  and  improved  by  a  wife  with  money  acquired 
before  marriage  and  with  her  subsequent  earnings,  and  the  husband  acqui- 
esced for  fifteen  years  in  her  holding  the  land  in  her  own  name,  it  was  hefd 
that  in  a  controversy  between  the  parties  after  a  divorce,  the  property  be- 
longed to  the  wife.     Jackson  v.  Jackson,  557.      ^ 

IV.  Contracts  and  Convf.ganees, 

21.  The  contract  of  a  married  woman  to  pay  for  services  of  an  attorney  in 
prosecuting  n  libel  for  divorce  against  her  husband  is  not  binding.  Whipple 
V.  Giles,  113. 

22.  A  married  woman  cannot  bind  herself  by  a  mere  personal  contract  so 
that  an  action  can  be  maintained  against  her  after  the  coverture  has  ceased, 
nor  will  such  contract  be  implied  against  her  by  reason  of  services  rendered 
during  her  coverture.    Id. 

23.  As  to  statutory  validation  of  previous  conveyance  of  land  by  husband 
and  wife,  see  fiandaU  v.  Kreiger^  500. 

24.  Wcymnn,  by  parol  bought  land  from  0*Hara,  took  possession,  made 
improvements  and  paid  part  of  the  purchase-money.  His  wife  borrowed  the 
remainder  of  the  purchase-money  from  Butterfield,  paid  it  to  O'Hara,  who 
made  the  deed  to  her,  and  she  mortgaged  to  Butterfield,  the  husband  not  join- 
ing. Held,  that  the  husband  owning  the  equitable  title,  could  not  compel  a 
conveyance  of  her  legal  title  without  refunding  the  purchase-money  she  had 
paid.     BvtterfieJd^s  Appeal,  \2^. 

25.  Butterfield  recovered  judgment  against  the  wife  on  his  mortgage  ;  the 
land  was  sold  by  the  sheriff  on  a  municipal  claim  against  both  husband  and 
wife.  Held,  that  this  divested  the  title  of  both  and  in  the  distribution  of  the 
proceeds,  Butterfield  was  entitled  on  his^W<7men^  to  recover  the  amount  of 
the  wife's  interest  in  the  fund,  being  the  purchase-money  which  she  had  paid. 
Id, 

IDEM  SONANS.     See  Eyidencr,  2. 

INFANT.    See  Misnombb  ;  Parbnt  and  Child. 

1.  Where  infants  purchased  land  and  gave  purchase-money  mortgages, 
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their  electing  to  retain  possession  after  reaching  their  majority,  was  a  ratifica- 
tion.    CcUles  T.  Dayf  189. 

2.  Where  an  infant  purchases  a  chattel  and  ^ires  a  pnrchase-monej  mort- 
gage, he  cannot,  on  the  ground  of  infancy,  avoid  the  mortgage  without  al»o 
avoiding  the  purchase.     Curtiss  y.  McLkmgcdl^  500. 

3.  Plaintiff  was  present  and  assenting  when  his  minor  daughter  entered 
into  a  contract  in  writing  with  a  school  hoard,  as  tencher,  which  wa?  signed 
by  her  in  her  own  name,  and  not  hv  him.  In  the  absence  of  other  proof  of 
any  intention  on  his  part  to  relinquish  his  right  to  her  wages  :  Udd^  that  he 
may  maintain  an  action  against  the  board  for  such  (unpaid)  wages.  Mono- 
ghan  v.  School  District,  252. 

4.  As  to  the  School  Act  of  1873  of  Wisconsin.    Id. 

INJUNCTION.     See  Contract,  6;  Covenant,  I;  Equity,  II,  19;  High- 
way, 2,  3;  Watkks  and  Watercoursbs,  2. 

INNKEEPER.     See  Railroad,  7,  8. 

INSANITY.     See  Evidence,  14  ;  Insurance,  22  ;  Will,  1. 

INSOLVENT.     See  Corporatiok,  25,  28,  31  ;  Debtor  and  Creditor. 

INSURANCE.     See  Corporation,  8  ;  Evidence,  10  ;  Set-opf,  5  ;  War,  1. 

I.  Generally. 

1 .  Where  a  policy  of  insurance  containing  an  acknowledgment  of  the  receipt 
of  the  premium,  has  been  issued  and  delivered  to  the  assured,  the  insurance 
company  will  not  be  permitted  to  allege  a  want  of  consideration  for  its  promise 
when  sued  thereon,  after  a  loss  has  happened.     Ins.  Co.  v.  CashoWf  58. 

2.  A  life-policy  reciting  the  payment  of  the  first  quarterly  premium  cannot 
be  disproved  by  the  insurance  company.  Teutonia  Life  Ins.  Co,  v.  Midler^ 
444. 

3.  The  testimony  of  experts  and  particularly  of  underwriters  is  always 
admissible  upon  the  question  of  the  materiality  of  circumstances  affecting  the 
risk.     Leech  v.  Ins.  Co.,  532. 

4.  Where  property  is  insured,  and  the  insurer  re-insures,  and  it  is  destroyed 
by  fire,  and  before  the  loss  is  paid,  the  original  insurer  becomes  bankrupt, 
and  the  assured  receives  but  a  small  dividend  out  of  the  bankrupt's  estate, 
the  re-insurer  is  still  liable  to  pay  the  whole  amount  of  the  re-insurance  to 
the  trustee  of  the  original  insurer,  without  deducting  the  dividend,  and  the 
original  assured  has  no  claim  in  respect  of  the  money  so  paid.  Consolidated 
Ins,  Co,  Y.  CashoWf  58. 

5.  On  a  bill  of  interpleader  filed  in  a  Maryland  court,  to  settle  the  con- 
flicting claims  of  two  parties  under  a  policy  of  insurance  made  payable  in 
Philadelphia,  growing  out  of  an  assignment  of  the  policy  made  in  the  city 
of  New  York,  both  parties  having  appearctl  to  the  suit,  t^c  case  must  be  dis- 
posed of  according  to  the  law  of  Maryland.      Whilridge  v.  Barry ^  339. 

II.  Conditions,  ^c,  in  Policies. 

6.  An  over-valuation  of  property  by  the  insured,  is  a  fraud  upon  the  in- 
surance company  that  avoids  the  policy,  but  it  is  a  question  of  good  faith. 
Fire  Ins.  Co.  v.  Vaughan,  555. 

7.  Policies  like  other  contracts,  are  to  receive  a  reasonable  construction, 
so  as  not  to  defeat  the  intention  of  the  parties.  West  v.  Citizens*  Ins,  Co.^ 
599. 

8.  A  policy  issned  to  a  mercantile  partnership  on  a  stock  of  goods  owned 
by  the  firm  and  with  which  they  are  carrying  on  business  is  not  avoided  by 
a  sale  by  one  partner  to  his  copartners,  who  continue  the  partnership  business, 
of  his  interest  in  the  stock  of  goods.     Id. 

9.  In  case  of  loss  after  such  sale  and  transfer,  the  remaining  partners, 
being  the  real  parties  in  interest,  should  sue  on  the  policy,  and  in  such  action 
they  are  not  limited  in  the  amount  of  recovery  to  their  interest  in  the  part- 
nership goods  before  such  sale  and  transfer,  but  can  recover  for  ttie  whole 
loss.     Id. 

10.  A  policy  of  insurance  which  contains  a  condition  that  the  insured  pro- 
perty shall  not  be  alienated  or  encumbered,  may  be  avoided  by  the  insorcr 
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where  a  sale  or  encnmbrance  is  effected  witboat  his  consent.     Boma  Ins.  Co, 
T,  Lindaey,  685. 

11.  In  an  action  on  a  policy  of  insurance  which  contains  a  condition,  the 
petition  must  allege  performance  of  the  condition,    /</. 

12.  A  policy  that  if  the  interest  insured  be  not  in  fee  simple  in  case  of  real 
estate,  or  absolute  as  to  personal  property,  such  must  be  made  known  to  the 
compnny,  and  expressed  in  the  policy,  means  when  the  united  interest  of  the 
insured  in  the  property  was  less  than  absolute.    Rankin  v.  Andes  Ina.  Co.,  59. 

13.  The  owner  may  sue  in  his  own  name,  although  it  may  be  written  on 
the  face  of  the  policy  :  **Loss,  if  any,  payable  to  A.  B.,*  as  mortgagee." 
Miirtin  v.  Franklin  Fire  Ina.  Co.,  229. 

14.  The  direction  on  the  policy  to  pay  to  the  mortgagee  is  not  an  assign- 
ment of  the  policy.  Its  legal  effect  is  that  of  a  direction  in  advance  as  to  the 
mode  of  payment,  which,  when  made,  is  performance  in  the  manner  agreed 
to  by  the  insured.     Id. 

15.  In  an  action  on  such  a  policy  in  the  name  of  the  insured,  if  the  insurer 
has  paid  the  insurance-money  to  the  mortgagee,  ho  may  plcnd  such  payment 
as  performance,  and  the  rights  of  the  mortgagee  can  be  protected,  and  the 
insurer  obtain  indemnity  against  a  subsequent  suit  by  the  mortgagee  by  the 
payment  of  the  money  into  court.    Id, 

HI.  Marine  Jnstirance, 

16.  In  all  contracts  of  marine  insurance  there  are  certain  implied  condi- 
tions which  are  of  the  same  force  as  if  written  in  the  policy,  and  are  distin- 
guishable from  mere  representations.     Lccich  v.  Atlantic  Mat.  Ina,  Co.,  532. 

17.  Among  these  conditions,  in  case  of  an  insurance  on  cargo,  is  that  it 
shall  be  stowed  in  a  safe  and  proper  manner  and  in  the  usual  and  customary 
place  for  the  carriage  of  goods  of  the  kind  insured.  Any  breach  of  this  con- 
dition by  which  the  risk  is  varied  and  the  perils  increased  avoids  the  policy. 
Id. 

18.  Gold  being  stowed  in  the  rear  of  the  vessel  under  the  cargo,  and  the 
testimony  being  clear  that  that  was  not  the  customary  place  and  was  a  place 
of  greater  hazard  than  the  cabin,  where  coin  is  usually  stowed,  the  judge 
should  have  directed  the  jury,  as  a  matter  of  law,  that  that  was  a  material 
variation  of  the  risk.     Id, 

TV.  Life  Insurance, 

19.  A  policy  of  insurance  taken  on  the  life  of  a  husband  for  the  sole  use  of 
his  wife,  and  payable  to  her  or  her  assigns,  is  a  chose  in  action  of  the  wife's, 
which  she  has  the  right  to  assign  or  otherwise  dispose  of  with  her  husband's 
consent.      Whitridge  v.  Barry,  339. 

20.  The  signature  of  9k  feme  covert  to  the  assignment  of  a  policy  of  insurance 
effected  for  her  sole  use,  made  with  the  consent  of  her  husband  is  sufficient, 
without  his  signature.  But  whatever  the  nature  of  the  transfer,  from  regard 
to  the  interests  of  husband  and  wife,  it  must  be  made  with  the  concurrence 
of  the  husband,  express  or  implied.     Id. 

21.  A  policy  of  insurance  was  taken  on  the  life  of  a  husband  for  the  sole 
use  of  his  wife,  and  payable  to  her  or  her  assigns.  The  wife,  influenced  by 
the  importunity  of  her  husband,  amounting  to  duress,  attached  her  signature 
to  a  blank  printed  form  not  attache<l  to  the  policy,  without  name  of  assignee 
or  date,  or  designation  of  the  policy,  and  with  no  direction  from  her  as  to 
filling  the  blanks  or  delivery  of  the  assignment  or  policy.  B.  having 
advanced  to  the  husband  certain  promissory  notes  to  a  largo  amount,  which 
he  had  finally  to  pay,  upon  the  faith  of  the  husband's  securing  him  by  the 
assignment  of  policies  of  insurance  and  other  property,  the  husband  caused 
the  assignment  to  bo  filled  up  with  a  transfer  of  the  policy  aforesaid  to  B., 
and  delivered  this  assignment  and  subsequently  also  the  policy  itself  to  B. 
Upon  the  death  of  the  husband,  in  a  contest  between  the  wife  and  the  assignee 
of  B.  (for  the  benefit  of  creditors),  os  to  which  was  entitled  to  recover  on  the 
policy,  it  WHS  held,  1.  That  B.*s  assignee  could  claim  no  greater  right  than 
B.  held  in  the  policy  ;  2.  That  the  wife  was  entitled  to  recover.     Id. 

22.  Insanity,  whereby  all  power  of  self-will  is  lost,  will  excuse  the  act  of 
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suicide,  and  prevent  the  avoidance  of  a  life  insurance  policy.     Ilathawiy^* 
AditCr  V.  National  Life  Ins.  Co.^  684. 

23.  A  policy  of  lifis  insurance  which  stipulates  for  the  payment  of  an  annual 
premium  is  not  an  insurance  from  year  to  year,  hut  the  premiums  constitute 
an  annuity,  the  whole  of  which  is  the  considerntion  for  the  entire  assurance 
for  life.     New  York  L'/e  Inn,  Co.  v.  Statham^  724. 

24.  But  the  time  of  payment  in  such  policies  is  material,  and  of  the  essence 
of  the  contract ;  and  failure  to  pay  involves  an  absolute  forfeiture,  which 
cannot  he  relieved  against  in  equity.     Id, 

25.  If  failure  to  pay  the  annual  premium  be  caused  by  the  intervention  of 
war  between  the  territories  in  which  the  insurance  company  and  the  assured 
respectively  reside,  which  makes  it  unlawful  for  them  to  hold  intercourse,  the 
policy  is  nevertheless  forfeited  if  the  company  insist  on  the  condition  ;  but  in 
such  case  the  assured  is  entitled  to  the  equitable  value  of  the  policy  arising 
from  the  premiums  actually  paid.     Id, 

26.  This  equitable  value  is  the  difTcrcncc  between  the  cost  of  a  new  policy 
and  the  present  value  of  the  premiums  yet  to  l>e  paid  on  the  forfeited  policy 
when  the  forfeiture  occurred,  and  may  bo  recov'ered  in  an  action  at  law  or 
suit  in  equity.     Id, 

27.  The  doctrine  of  revival  of  contract,  suspended  during  the  war,  is  one 
based  on  considerations  of  equity  and  justice,  and  cannot  be  invoked  to  revive 
a  contract  which  it  would  be  unjust  or  inequitable  to  revive — as  where  time 
is  of  the  essence  of  the  contract,  or  the  parties  cannot  he  made  equal.     Id, 

28.  The  average  rate  of  mortality  is  the  fundamental  basis  of  life  assurance, 
and  as  this  is  Hubvcrtcd  by  giving  to  the  assured  the  option  to  revive  their 
policies  or  not  after  they  have  been  suspended  by  war  (since  none  but  the  sick 
and  the  dying  would  apply),  it  would  be  unjust  to  compel  a  revival  against 
the  company.     Id. 

INTEREST.     See  Usury. 

1.  Under  the  Ohio  statute,  parties  may  stipulate  in  a  note  for  any  rate  of 
interest  not  exceeding  8  fjer  cent,  per  annum,  and  such  note,  af^er  maturity, 
without  an  express  agreement  to  that  effect,  will  continue  to  bear  the  stipu- 
lated rate  until  pavnricnt.     Marietta  Iron  Work»  v.  Lottimer^  192. 

2.  A  judgment  taken  on  such  a  note  for  the  amount  duo,  including  unpaid 
interest,  will  bear  the  stipulated  rate  of  interest  only,  without  rests,  until  pay- 
ment.    Id. 

3.  A  special  rate  of  interest  continues  under  the  Ohio  statute  after  the  time 
agreed  upon  has  expired.     Monnott  v.  J^trges,  124. 

4.  >yhere  a  party  agrees,  by  note,  to  pay  a  certain  sum  at  the  expiration 
of  a  year,  with  interest  on  it  nt  a  rate  named,  and  does  not  pay,  it  bears 
interest  not  at  the  specified  rate  but  at  the  customary  or  statute  rate.  Burn- 
hisel  V.  Firman,  124. 

5.  If,  however,  the  parties  calculate  interest  and  make  a  settlement  npon 
the  basis  of  the  old  rate,  and  the  debtor  gives  new  notes  and  a  mortgage 
for  the  whole  on  that  basis,  the  notes  and  mortgage  arc,  independently  of 
the  Bankrupt  Act,  and  of  any  statute  making  such  securities  void  in  tolo 
as  usurious,  valid  securities  for  the  amount  which  would  be  due  on  a  calcula- 
tion properly  made.     They  are  bad  only  for  the  excess.     Id, 

INTERNATIONAL  LAW.     See  Coxstitutional  Law,  38 ;   Goykbitment  ; 
Inbubakce,  2>-28  ;  War,  1,  4. 

INTERPLEADER. 

Where  a  bill  of  interpleader  is  filed,  the  holder  of  the  money  cannot  claim 
part  of  it.     Cogswell  v.  Armstrong,  444. 

INTOXICATING    LIQUORS.     See    Constitutional    Law,   14,    15;    Con- 
tract, 3. 

1.  When  the  charter  of  a  municipal  corporation  gives  the  common  council 
power  to  license  inns  and  taverns,  and  also  power  to  license  wholesale  liquor 
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dealers,  liquor  cannot  be  sold  by  the  qaart  without  license,  in  violation  of  a 
city  ordinance.     Hoberson  v.  LambertvilUt  124. 

2.  A  complaint  which  charges  that  the  complainant  had  just  cause  to  sus- 
pect, and  does  suspect,  that  the  defendant  is  guilty  of  violating  the  city  ordi- 
nance, without  averring  that  he  is  guilty,  is  not  made  with  sucli  reasonable 
certainty  as  to  be  the  ground  of  a  judicial  determination,  conviction  and  sen- 
tence.    Id, 

3.  Upon  indictment  for  yelling  intoxicating  liquor  to  a  minor,  it  does  not 
matter  that  the  defendant  did  not  know  that  such  person  was  a  minor.  Fur- 
mer  v.  The  People ,  !^0\.     » 

4.  Roethke  was  sued  for  beer  furnished  by  defendant  in  error,  a  corporation 
located  in  Milwaukee.  •  The  beer  was  sold  after  verbal  negotiations  with  an 
agent,  carried  on  at  Roetbke's  store  in  Saginaw  City.  The  jury  found  the 
transactions  were  sales  and  not  agency.  Part  of  the  beer  was  sent  under  the 
Saginaw  City  negotiation«,  and  the  sale  was  held  by  the  court  below  to  have 
been  void  under  the  Michigan  liquor  law.  The  remainder  was  sent  from 
Milwaukee  on  separate  orders,  held  to  be  valid  foreign  contracts  :  I/eld,  that 
as  the  verbal  agreement  made  in  this  state  was  not  sufficient  under  the  Statute 
of  Frauds  to  cover  future  orders,  and  as  those  therefore  stood  on  their  own 
merits,  and  the  sales  and  shipments  were  in  Milwaukee,  the  rulings  on  these 
were  correct — as  there  was  a  contract  made  there  which  would  have  been 
valid  at  common  law,  and  which  mu*»t  be  presumed  to  be  valid,  under  which 
these  latter  sales  were  made.     Roethke  v.  Brewing  Co. ,  444. 

5.  The  court  below  refused  to  allow  the  money  paid  for  the  unlawful  pur- 
chases to  be  set  off  against  the  demand  in  suit  for  the  rest :  Hetd,  that  this 
was  error.     Id, 

INTOXICATION.     See  Cbimin al  Law,  9. 

JOINT  DEBTORS.     See  Action,  3,  4  ;  Equity,  14 ;  Limitations,  S. 

JOINT  TENANT.     See  Vbndob,  9. 

When  one  of  four  joint  tenants  makes  a  mortgage  of  land  conveyed  to  the 
four,  on  a  bill  filed  to  foreclose  the  mortgage,  it  is  not  necessary  to  make  the 
three  who  do  not  join  in  the  mortgage,  parties  defendant  to  the  bill.  Stephen 
V.  Beal  et  ujt.,  251. 

JOINTURE.     See  Husband  and  Wife,  9-12. 

JUDGMENT.     See  Constitutional  Law,  11. 

1 .  As  a  genernl  rule,  none  but  parties  to  a  judgment  can  have  it  set  aside. 
JEtna  Ins,  Co,  v.  Aldnch,  251. 

2.  But  where  the  nominal  party  to  an  action  is  not  the  real  party  in  interest, 
the  latter  is  treated  as  having  a  standing  jn  court,  and  may  have  control  of 
the  action.     Id, 

3.  A  party  is  not  chargeable  with  laches  for  failing  to  give  a  supersedeas 
bond  on  suing  out  a  writ  of  error.     Id, 

4.  If  a  judgment  is  rendered  against  a  corporation,  the  proceeding,  if  regu- 
lar in  other  respects,  will  not  be  vitiated  l>y  a  mere  mis-recitation  of  the  name 
of  the  corporation.      Wilton  Co.  v.  Humphrey^  319. 

JUDICIAL  SALE.     See  Shbbiff's  Salb. 

JUROR.     See  Municipal  Corpobation,  2. 

STICE  OF  THE  PEACE. 

Great  allowance  must  be  made  in  the  proceedings  of  justices  of  the  peace 
for  their  ignorance  of  legal  phraseology.      Wilton  Co,  v.  Humphrey,  319, 

LANDLORD  AND  TENANT.     See  Aobnt,  4. 

1.  A  seizure  of  property  as  abandoned  by  the  United  States  military  au- 
thorities, exempts  a  lessee  from  paying  rent  to  the  landlord  during  the  time 
of  such  seizure.     Harrison  v.  Alyer,  685. 

2.  Under  the  Landlord  and  Tenant  Act  of  Illinois,  a  landlord  has  no  lien 
upon  the  personal  property  of  his  tenant  prior  to  an  actual  levy  of  distress. 
Affrgt'i  V.  Campbell^  253, 
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3.  If  proceedings  of  bankruptcy  are  begun  by  other  persons  against  his 
tenant  before  such  warrant  of  distress  be  actually  levied,  the  subsequent 
assignment  in  bankruptcy  will  vest  the  personal  property  of  the  tenant  in  the 
assignee,  to  the  exclusion  of  the  landlord's  right  to  levy  on  it.  Morgan  v. 
Campbell,  253. 

4.  A  covenant  by  a  lessor  for  quiet  enjoyment  is  a  covenant  that  the  \e^^tt 
shall  not  be  rightfully  disturbed  in  his  possession  and  enjoyment  during  the 
term,  not  that  he  shall  not  be  diKturbed  at  all,     Undertrood  v.  Bircftard,  58. 

5.  In  an  action  on  a  lease  it  is  a  good  defence  where  the  lessor  was  to 
remain  on  the  land  %vith  the  lessee,  that  the  lessee  was  *'  infected  with  a  loath- 
some, contagious  and  infectious  disease.''     Dauglat  v.  JifcFadin,  310. 

6.  N.  leased  to  6.  certain  property  to  be  used  as  a  distillery.  As  a  pre- 
liminary to  its  use  it  was  necessary  for  the  lessee  to  file  with  the  United  States 
collector  the  written  consent  of  the  lessor  as  the  owner  in  fee  of  the  property, 
in  accordance  with  sect.  3263  of  title  xxxv  of  the  Bevised  Statutes.  The 
lessor  having  refused  to  give  such  written  consent,  it  was  held,  1st.  That  the 
lessee  was  discharged  from  all  obligation  to  pay  the  rent— the  default  of  the 
lessor  amounting  to  '*  constructive  eviction."  2d.  That  the  obligation  of  the 
lessor  to  give  his  consent  was  to  be  implied  as  a  necessary  incident  to  the 
lease.      Grabenhorst  v.  NicodetnuSy  381. 

7.  A  claim  for  rent  is  not  assignable  as  between  mere  joint  occupiers. 
Carver  v.  Palmer,  382. 

8.  A  purchaser  of  grain  from  a  tenant,  with  knowledge  of  the  landlonl's 
lien  on  it  for  rent,  will  be  liable  to  the  landlord  for  the  rent  due,  to  the  extent 
of  the  value  of  the  grain  purchased  by  him.     Prettytnan  v.  Utdand^  556. 

LANGUAGE. 

Where  a  statute  of  the  state  requires  publication  in  a  *'  newspaper,"  in  the 
absence  of  any  provision  to  the  contrary,  a  paper  published  in  the  English 
language  is  understood  as  intended.     Cincinnati  v.  Bickett,  501. 

LEASE.     Sec  Landlobd  and  Tenant. 

LEGAL  TENDER  NOTES.     See  Eqitity,  18. 

United  States  treasury  notes  arc  a  icgitl  tender  upon  contracts  stipulating 
for  the  payment  of  money  generally.     Longworth  v.  Mitchell^  668. 

LIBEL.     See  Etidencb,  II. 

Whether  an  alleged  libel  is  a  privileged  communication,  is  a  question  for 
the  jury.     Carpenter  v.  Bailey,  621. 

LICENSE.     Sec  Constitutional  Law,  15  ;  Hawkers  and  Pedlbrs. 

LIGHT.     See  Easement,  1-7. 

LIMITATIONS,  STATUTE  O^.     See  Conflict  of  Laws,  2,  3  ;  Vendor,  18. 

1.  An  ordinance  provided  that  the  owners  of  lots  on  which  asses.Hments 
were  made  should  pay  within  twenty  days  from  the  date  of  the  ordinance,  or 
be  subject  to  the  interest  and  penalty  allowed  thereon  by  law.  J/dd,  that  an 
action  to  enforce  the  lien  of  such  assessment  within  six  years  after  the  expi- 
ration of  said  twenty  days,  is  not  barred.     Reynolds  v.  Green,  743. 

2.  A  partial  payment  on  a  joint  and  several  promissory  note,  by  one  of 
several  makers,  will  not  prevent  the  running  of  the  Statute  of  Limitations 
as  to  the  other  maker.     Ilance  v.  //a/r,  189. 

3.  The  mere  payment  of  interest  on  a  single  bill  barred  by  the  statute,  will 
raise  no  such  promise  as  will  tsupport  assumpsit  for  the  amount  due  on  the 
single  bill.  Nothing  less  than  an  express  promise  will  be  suflScient.  Leonard 
V.  Uughlett,  59. 

4.  in  assumpsit  on  an  express  promise,  the  single  bill  may  be  giinen  in 
evidence  as  inducement  to  the  express  promise.     Id, 

5.  A  married  woman  who  executes  a  mortgage  of  her  land  with  her  hus- 
band, is  not  saved  by  her  coverture  from  the  running  of  the  Statute  of  Lim- 
itations against  her  title  in  favor  of  the  mortgagee.     Hanford  v.  /7/r*.  85. 

6.  Where  the  plaintiff  was  induced  not  to  commence  a  suit  to  recover  his 
claim  by  the  defendant's  agreement  to  refer  to  arbitration,  the  defendants 
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were  estopped  from  setting  up  the  Statate  of  Limitations.     Davis  v.  Dyer, 
499. 
7.  As  to  sect.  18  of  Code  of  Kansas,  see  Vouni/  r.  Whtttcnhall,  314. 

LOCAL  OPTION  LAWS.     Sec  Conbtitutioval  Law,  14. 

MALICIOUS  PROSECUTION.     Sec  Set-opf,  1. 

1.  The  trao  inquirj  in  an  action  for  malicious  prcsccation  is  what  the  de- 
fendant had  reason  to  believe  and  did  believe  were  the  facts.  Galiaway  v. 
Burr,  190. 

2.  The  institution  of  a  criminal  prosecution  for  the  recovery  of  a  private 
claim  is  strong,  if  not  conclusive  evidence  of  malice  ;  if  this  is  the  motive, 
the  advice  of  counsel  is  no  protection.    Id, 

3.  To  recover  special  damages  the  declaration  should  set  out  with  particu- 
larity the  causes  which  produced  them.     Stanfield  v.  Phillips^  314. 

4.  Evidence  of  special  damages  can  only  be  given  where  they  have  been 
properly  averred  in  the  declaration.     Id. 

5.  In  such  an  action,  punitive  damages  can  be  recovered.  McWllliatns  v. 
Iloban,  315. 

6.  The  police  annals  of  the  city  on  which  the  plaintiff* 's  name  was  entered 
are  not  admissible  evidence  against  the  defendant,  unless  there  was  some  law 
requiring  such  a  record  to  be  kept,  or  unless  the  plaintiff*  was  prepared  to 
show  by  proof  that  the  defendant  knew  that  the  name  of  the  plaintiff'  would 
be  so  entered  as  the  consequence  of  the  charge  of  theft  brought  against  him. 
Garvejf  v,  Watjaon,  382. 

7.  Where  the  court  has  rejected  a  prayer  defining  malice  because  it  was 
incorrect,  it  is  not  bound  ex  mero  mota  to  give  any  definition  of  it.     Id. 

8  Probable  cause  does  not  depend  on  the  actual  state  of  the  case  in  point 
of  fact,  but  upon  the  hones(  and  reasonable  belief  of  the  party  commencing 
the  prosecution.     Harpkam  ▼.  Whitney,  445. 

9.  Malice  does  not  mean  spite  or  hatred,  but  maJuB  animuSf  as  denoting  that 
the  party  is  actuated  by  improper  and  indirect  motives.     Jd. 

10.  It  is  error,  in  an  action  for  malicious  prosecution,  to  permit  witnesses 
to  rehearse  the  testimony  given  before  the  magistrate  by  witnesses  other  than 
the  dofendtints.     John  v.  Biidgman,  556. 

11.  A  witness,  however,  who  was  present  can  prove  that  no  evidence  in 
support  of  the  criminal  charge  was  given  by  the  defendant.     Id. 

MALPRACTICE.     See  Action,  2. 

MANDAMUS.     See  Municipal  Corporation,  18. 

MARITIME  LIEN.     See  Admiralty,  III. 

MARITIME  USAGE.     See  Admiralty,  12. 

MARRIAGE.     See  Husband  and  Wife,  I. 

MASTER  AND  SERVANT.     See  County. 

1.  A  malicious  assault  by  an  employee  of  a  railroad  company,  authorized 
or  approved  by  them,  constitutes  a  case  for  exemplari/  damages.  Hinckley  v. 
The  C,  J/,  d*  St.  P.  Railway  Co.,  249. 

2.  While  it  is  true  that  u  common  employer  is  not  responsible  to  a  servant 
for  an  injury  caused  by  the  negligence  of  his  fellow-servant  engaged  in  the 
same  line  of  employment,  yet  it  is  the  duty  of  a  railway  company  as  employer 
to  provide  safe  structures,  &c.,  and  to  adopt  such  regulations  as  will  insure 
safety.     C.  ^  N.  W  Railway  Co.  v.  Taylor,  253. 

3.  An  employee  on  a  railroad  train  continuing  for  eight  months  with  the 
same  equipment  estops  his  representatives  in  an  action  for  damages  after  his 
death  from  alleging  the  equipment  to  be  defective.  B*  ff  0.  Railroad  Co.  v. 
^ate,  60. 

4.  It  is  the  duty  of  every  employer  to  exercise  reasonable  car  in  providing 
his  laborers  with  safe  machinery,  suitable  tools  and  appliances,  adapted  to  the 
uses  for  which  they  are  designed.     Mullan  v.  Steamship  Co.,  315. 

5.  Where  a  master  places  the  entire  charge  of  his  business,  or  a  distinct 
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branch  of  if,  in  the  hnnds  of  an  agent,  cxcrcisinf?  no  discretion  and  no  over- 
sight, the  neglect  by  the  agent  of  ordinary  care  in  supplying  and  maintaining 
saitablo  instrumentalities,  is  a  breach  of  duty  for  which  the  master  is  liable. 
MuUan  v.  Steamship  Co,^  315. 

6.  The  risk  which  a  laborer  assumes  of  injury  from  the  neglect  of  his  fel- 
low, is  when  they  arc  co-operating  in  the  same  business,  so  that  he  knows  that 
the  employment  is  one  of  the  incidents  of  their  common  service.     Id, 

7.  Where  a  servant  of  a  mining  company  was  killed  by  the  falling  of  a 
rock  from  the  roof  of  a  common  gangway,  notice  to  the  superintendent  of  the 
dangerous  situation  of  the  roof  was  notice  to  the  company ;  and  if  this  was 
long  enough  before  the  accident  to  have  given  time  to  repair,  the  same  was 
sufficient  to  fix  negligence  upon  the  company.    Quincy  Coal  Co.  v.  I/ood,  445. 

8  Where  a  brakcman  of  a  railway  company  is  injured  in  consequence  of 
the  giving  way  of  a  defective  ladder,  the  company  will  not  be  liable,  unless 
it  had  notice  of  the  defect,  cither  actual  or  constructive.  Toledo  Railway  Co. 
V.  IngrahaWy  557. 

MERGER.     See  ConponATiOK,  18. 

MILL-DAM. 

As  to  Mill  Act  of  1868  of  New  Hampshire,  see  Town  t.  Faulkner ,  685. 

MISNOMER.     See  Judgment,  4. 

A  party  served  with  process  under  a  wrong  name  can  only  take  advantage 
of  it  by  plea  in  abatement,  and  this  is  so,  though  he  be  an  infant.  Pond  r. 
Ennitt^  315. 

MORTGAGE.  Sec  Bankruptct,  1,  6;  Husband  and  Wife,  24,  25;  In- 
fant, 1,2;  Joint  Tenants;  Limitations,  5;  National  Bank,  1  ;  Par- 
tition; Rkcobdino  Acts  ;  Usuht,  1. 

1.  The  generality  of  its  language  forms  no  objection  to  the  validity  of  a 
mortgage.  A  mortgage  of  **  the  road  and  property"  of  a  railroad  company 
is  sufficient.      Wilson  v.  Boycc,  743. 

2.  A  railroad  company  can  mortgage  its  lands  not  used  for  its  track  or  ap- 
purtenances.    Id. 

3.  An  unrestricted  reference  by  rule  of  court  of  a  suit  pending  upon  a 
mortgage  gives  authority  to  the  referee,  if  he  finds  the  plaintiff  entitled  to 
recover,  to  determine  the  amount  of  the  conditional  judgment.  Falti  v. 
Hemenway^  150. 

4.  Where  the  mortgage  is  conditioned  to  be  void  upon  the  fulfilment  by  the 
mortgagors  of  their  obligation  to  the  mortgagee  for  a  life  maintenance  and 
other  things,  the  referee  should  make  up  the  conditional  judgment  in  such 
sum  as  a  present  equivalent  for  full  performance,  including  prospective  as 
well  as  past  damages.    Id. 

5.  A  mortgagee  of  chattels  who  has  expressly  fixed  a  certain  time  and 
place  for  the  payment  of  the  mortgage,  makes  himself  a  wrongdoer  by  seiz- 
ing the  chattels  on  the  day  before  the  day  he  has  fixed  for  payment.  Baxter 
T.  SpencPTf  377. 

6  Where  a  mortgage  was  given  to  a  guardian  to  secure  a  debt  due  his 
wards,  and  subsequently  a  new  guardian  was  appointed  in  his  place,  who,  in 
ignorance  of  the  existence  of  subsequent  encumbrances  upon  the  property, 
agreed  that  the  time  of  payment  of  the  mortgage-debt  should  be  extendi, 
and  took  a  new  mortgage  on  the  same  property  to  secure  its  payment,  but 
without  releasing  the  first  mortgage,  it  was  held^  that  the  debt  secured  by  the 
two  mortgages  was  the  same  and  should  have  the  benefit  of  the  lien  of  the 
first  mortgage.     Drury  v.  Briscoe,  383. 

MORTMAIN     See  Trust,  4. 

MUNICIPAL  CORPORATION.  See  Attorney,  1 ;  Constitutional  Law, 
23 ;  Corporation,  6 ;  County  ;  Damages,  1  ;  Intoxicating  Liquors, 
1  ;  Waters  and  Watercourses,  3 

1.  Is  liable  for  injury  arising  from  defective  highway,  although  a  railroad 
company  using  the  street  is  bound  by  its  charter  to  keep     ii  in  repair.     The 
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duty  is  a  public  duty  and  the  oblij^ation  of  it  cannot  be  discharged  by  con- 
tracting with  another  for  its  performance.  But  the  primary  duty  on  the  rail- 
road company  may  be  considered  by  the  jury  in  determining  the  negligence 
of  the  city.      Watson  r.  Tripp,  262. 

2.  A  tax-payer  is  not  a  competent  juror  in  actions  against  a  municipality. 
Id* 

3.  The  corporate  authorities  of  a  city  hold  the  public  streets  in  trust  for  the 
use  of  the  public.  M^hcre  the  municipality  possesses  the  fee  in  such  strcctii, 
althoufrh  in  trust  for  public  uses,  it  may  maintain  ejectment  against  any  ono 
who  wrongfully  intrudes  upon  or  occupies  or  detains  the  property.  Where 
the  adjoining  proprietor  retains  the  fee,  the  right  to  the  possession,  use  and 
control  of  the  street  by  the  municipality  is  regarded  as  a  legal  and  not  a  mere 
equitable  right.     Chicago  v.  Wright,  sis. 

4.  Equity  has  no  power  to  enjoin  the  exercise  of  the  police  powers  given 
by  law  to  the  officers  of  n  municipal  corporation,  so  as  to  prevent  such  officers 
from  preserving  the  public  peace,  and  from  keeping  a  public  street  open  to 
public  use.     Id. 

5.  A  grant  in  a  legislative  charter  of  a  railroad  of  a  right  to  fix  its  ter- 
minus at  a  point  within  the  limits  of  a  municipal  corporation,  to  he  approved 
by  the  council,  and  the  subsequent  approval  of  the  point  of  terminus  by  the 
council,  will  not  be  taken  to  constitute  an  irrevocable  contract,  or  to  deprive 
the  corporation  of  its  proper  and  legal  control  over  the  use  of  its  streets,  un* 
less  such  is  the  effect  of  an  express  grant  or  a  necessary  implication  from 
the  charter.     F,  fr  P-  Railroad  Co,  v.  City  of  Richmond,  170. 

6.  It  is  within  the  ordinary  and  implied  powers  of  a  municipal  corporation 
to  regulate  the  kind  of  vehicles  and  the  speed  at  which  they  may  be  used  in 
traversing  its  streets.     Id, 

7.  Courts  of  chancery  have  no  jurisdiction  to  restrain  the  threatened  viola- 
tion of  a  municipal  ordinance  unless  the  act  amounts  to  a  nuisance.  Village 
of  St.  Johns  V.  MrFurlan,  383. 

8.  The  erection  of  a  wooden  building  within  municipal  fire-limits  is  not 
of  itself  a  nuisance,  nor  does  the  fact  that  it  is  prohibited  by  an  ordinance 
make  it  so.     Id. 

9.  A  city,  having  power  to  construct  public  sewers,  and  to  receive  pay  from 
adjoining  owners  for  liberty  to  enter  their  private  drains  into  such  sewers, 

I  is  responsible  for  negligently  suffering  them  to  occasion  a  nuisance,  if  the 
nuisance  docs  not  result  from  the  original  plan  of  construction,  and  could  bo 
avoided  by  keeping  them  in  proper  condition.     Rowe  v.  Portsmouth,  713. 

10.  In  maintaining  such  public  sewer,  a  city  is  bound  to  use  that  degree 
of  care  and  prudence  which  a  discreet  and  cautious  individual  would  use  if 
the  whole  loss  or  risk  was  to  be  his  alone.     /</, 

11.  A  city  will  not  be  liable  for  injuries  caused  to  individuals,  by  on  ob- 
struction in  such  public  sewer  not  placed  there  by  its  own  officials  or  by  au- 
thority of  the  city  government,  until  after  actual  notice  of  such  obstruction, 
or  until,  by  reason  of  the  lapse  of  time,  actual  notice  may  bo  presumed.     Id. 

12.  An  assessment  for  street  impro%'ements,  when  the  work  is  only  par- 
tially completed,  is  premature  and  unauthorized.  Cincinnati  v.  ,S.  G,  Aveiue 
Co.,  686, 

13.  The  division  of  a  municipal  corporation  into  others  or  its  annexation 
to  another  does  not  affect  its  rights  and  liabilities.     Id. 

14.  Municipal  corporations  are  created  by  the  legislature  from  which  they 
derive  all  iheir  powers,  except  where  the  constitution  of  the  state  otherwise 
provides.     County  Commissioners  v.  County  Commissioners,  686. 

15.  Municipal  corporations  may  act  through  their  officers,  but  the  people 
are  the  source  of  all  authority,  and  it  is  to  this  authority  they  must  come  at 
last,  whether  immediately  or  by  a  circuitous  process.  Barnes  v.  District  of 
Columbia,  686. 

16.  A  provision  in  a  city  charter  gave  the  power  "  to  license,  tax  and  reg- 
ulate and  control  wagons  and  other  vehicles  conveying  loads  in  the  city  ;  to 
prescribe  the  width  and  tire  of  the  same,  the  weight  of  loads  to  be  carried 
and  the  rates  of  carriages.**     Held,  not  to  apply  to  the  case  of  wagons  used 
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by  the  defendant  in  the  regular  coarse  of  his  bnsineis  at  a  merchant,  bat  onl  j 
extends  to  wagons  of  common  carriers  for  hire.  Joyce  v.  East  St.  Louvt, 
557. 

17.  Where  specific  power  is  given  by  the  legislature  authorizing  a  board 
of  education  to  issue  negotiable  bonds  for  school  purposes,  the  regularity  of 
the  proceedings  cannot  be  inquired  into  against  a  bou&  fide  holder.  State  v. 
Board  of  Education^  557. 

18.  Mandamus  is  the  proper  remedy  to  compel  the  board  to  appropriate 
moneys  for  that  purpose.     Id. 

19.  If  the  people  of  a  county  vote  a  subscription  in  aid  of  a  railway  com- 
pany to  be  paid  in  bonds  of  the  county  upon  certain  conditions  precedent,  the 
county  authorities  cannot  delegate  power  to  others  to  determine  when  the 
conditions  are  performed,  but  must  determine  that  fact  themseWes.  Super- 
visors V.  Brush f  557. 

MURDER.     Sec  Crimikal  Law,  II. 

NAME.     See  Etidencb,  2 ;  Judoubht,  4  ;  Misnomeb. 

NATIONAL  BANK.     See  Corporation,  26. 

1.  A  national  bank  has  no  power  to  take  a  mortgage  as  security  for  the 
loan  of  money,  and  if  it  does  so,  the  mortgage  is  void  and  proceedings  upon 
it  will  be  enjoined.    Matthews  v.  Skinker^  488. 

2.  Corporations  having  only  the  powers  expressly  given  by  their  charters 
or  the  Inw  under  which  they  are  incorporated,  or  such  as  are  necessarily  im- 
plied, must  follow  strictly  the  mode  of  action  prescribed  by  the  law.     /d. 

3.  The  National  Bunk  Act  not  only  fails  to  authorize,  but  expressly  pro- 
hibits the  banks  from  dealing  in  real  estate  securities,  except  in  certain  spe- 
cified cases  to  secure  debts  previously  due.    Id. 

4.  A  person  paying  more  than  the  legal  rate  of  interest  to  a  national  bank 
^cannot  have  it  applied  as  a  payment  of  so  much  of  the  principal,  in  an  action 
'brought  two  years  afterwards.     IJigley  v.  First  National  Bank^  501. 

5.  In  such  case  the  rights  of  the  parties  are  not  affected  by  the  state  usury 
laws.     Id. 

6.  The  New  Hampshire  statute,  subjecting  the  surplus  capital  of  banking 
institutions  to  taxation,  is  applicable  to  national  banks.  First  National  Bank 
T.  Peterborough^  501. 

7.  Such  taxation  of  the  surplus  capital  of  such  banks,  is  not  prohibited  by 
Congress,  and  is  not  an  encroachment  upon  the  constitutional  powers  vested 
in  the  Federal  government.     Id. 

8.  The  states  can  exercise  no  control  over  the  national  banks  nor  in  any 
wise  affect  their  operation  except  in  so  far  as  Congress  may  see  proper  to  per- 
mit.    National  Bank  v.  Dearing,  621. 

9.  The  provision  of  the  Act  of  February  1 0th  1868,  that  taxation  on  na- 
tional bank  stock  shall  not  be  at  a  greater  rate  than  is  assessed  upon  other 
moneyed  capital  in  the  states,  relates  only  to  the  rate,  and  does  not  prohibit 
the  states  from  exempting  any  subjects  from  taxation.     Gorgas*s  Appeal^  622. 

10.  The  stock  of  national  banks  is  liable  to  a  school  tax  m  addition  to  the 
state  tax.     Carlisle  School  District  v«  Ilepbum,  622. 

1 1 .  In  the  honest  exercise  of  the  power  to  compromise  a  doubtful  debt, 
stocks  may  be  accepted  in  payment  and  satisfaction.  National  Bank  v.  Nat. 
Exchange  Bank^  743. 

NEGLIGENCE.     See  Admiralty,  II.  ;  Common  Carbibb;  Masteb  and  Ser- 
vant ;  Municipal  Corporation,  1,  9-11. 

1.  Damages  for  death  of  plaintiff's  husband  should  include  all  pecuniary 
damages  either  already  suffered  or  prospective.  B.  4r  O.  Railroad  Co.  v. 
State^  60. 

2.  Next  of  kin  may  maintain  action  for  death  caused  by  negligeuce. 
Grotenkemper  v.  Harris,  125. 

3.  In  such  cases,  the  reasonable  expectation  of  what  the  next  of  kin  might 
have  received  from  the  deceased,  had  he  lived,  is  the  proper  measure  of  dam' 
ages.     Id. 
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4.  In  an  action  for  injuries  to  the  person  of  plflintiflT's  intestate,  caasin)? 
his  death,  although  the  recovery  roast  be  confined  to  dama(;;es  of  a  strictly 
pecuniary  kind,  yet  the  jury  are  not  held  to  any  fixed  and  precise  rules  in  es- 
timating the  amount  of  damages  (within  the  statutory  limit  on  that  subject), 
but  may  compensate  all  pecuniary  injuries,  from  whatever  source  they  may 
proceed.     Etoen  v.  C  ^  N.  \V.  itniluHiy  Co.,  254. 

5.  Where  the  damages  in  such  an  action  go  to  the  parents  of  the  deceased, 
evidence  of  their  health  and  estate,  and  of  other  facts  bearing  on  the  probabili- 
ties of  their  needing  the  services  of  the  deceased,  or  of  their  suffering  any 
actual  pecuniary  loss  from  his  death,  may  be  submitted  to  the  jury.     Id. 

6.  In  such  an  action,  if  it  were  clear  from  the  undisputed  facts,  that  the 
boy  himself,  considering  his  ago  and  intelligence,  did  not  exercise  proper  caro 
in  crossing  the  track,  or  that,  in  view  of  his  tender  years,  his  mother  was 
guilty  of  contributory  negligence  in  permitting  him  to  go  alone,  the  trial 
court  might  determine,  as  a  proposition  of  law,  that  there  could  be  no  reco- 
very.    Id. 

7.  But  where  the  circumstances  leave  the  inference  of  negligence  in  doubt, 
and  the  court  is  unable  to  say  that  upon  the  most  favorable  construction  for 
the  plaintiff  which  can  be  given  to  his  evidence,  there  is  nothing  to  submit 
to  the  jury,  a  nonsuit  is  improper.     Id. 

8.  Negligence  is  the  absence  of  care,  according  to  circumstances.  Phila- 
delphia, Wilmington  ^  Bahimore  Railroad  Co.  v.  Stinger,  383. 

9.  The  failure  of  an  engineer  approaching  a  highway,  if  danger  is  to  bo 
apprehended,  to  give  warning,  is  negligence  per  se,  to  bo  determined  by  the 
court.     Id. 

10.  One  driving  a  vicious  horse  alon?  a  public  road,  running  side  by  side 
with  a  railroad,  does  so  at  his  peril.     Id. 

11.  Negligence  in  the  plaintiff  which  may  have  contributed  to  the  injury 
will  not  prevent  a  recovery,  when  it  is  slight  as  compared  with  the  negligence 
of  the  defendant.     Illinois  Central  Railroad  Co.  v.  Benton,  316. 

12.  Negligence  to  operate  as  an  estoppel  must  be  the  proximate  cause  of 
the  loss.     Brown  v.  Howard  Fire  Ins.  Co.,  446. 

13.  C,  bailed  to  B.  a  horse,  for  hire,  to  convey  him  from  D.  to  S.  B., 
npou  arriving  at  S.,  put  up  the 'horse  in  a  proper  place,  and  the  next  morn- 
ing properly  watered,  fed,  and  cared  for  her,  and  left  her,  intending  to  re- 
turn, and  in  fact  returning,  within  a  suitable  time  to  care  for  her,  but  having 
reason  to  apprehend  that  A.,  sixteen  years  of  age,  would  attempt  to  water 
the  horse  during  his  absence.  A.  turned  the  horse  loose  to  water  her,  and 
the  horse  m  consequence  thereof  became  lamed.  Hid,  by  the  court  sitting 
for  trtal  without  a  jury,  that  these  facts  showed  no  evidence  of  lack  of  ordi- 
nary care  and  prudence  on  the  part  of  B.,  and  that  he  was  not  liable  to  C. 
for  the  damages.     Chase  y.  Boody,  125. 

14.  The  defendant  was  driving  through  a  city  street  in  the  evening,  on  the 
right  hand  side  of  the  street,  at  a  rocxlerate  speed,  and  in  passing  a  team 
standing  on  the  same  side  of  the  road  was  compelled  to  turn  into  the  middle 
of  the  street,  and  in  so  doing  necessarily  occupied  about  two  and  a  half  feet 

,  of  the  left  hand  side  of  the  street.  In  thus  passing  around  the  standing  team 
he  came  into  collision  with  the  plaintiff's  vehicle  which  was  coming  towards 
him.  There  was  ample  room  for  both  teams,  but  neither  driver  discovered 
the  other  till  the  moment  of  collision,  and  both  the  plaintiff  and  defendant 
were  using  ordinary  care.  Held,  that  the  defendant  was  not  liable  for  the 
damage.     Strouse  v,  Whittlesey,  33. 

15  In  an  action  against  a  railroad  company  for  burning  a  house  through 
an  alleged  defective  engine,  held,  that  the  condition  of  that  engine  and  its 
management  were  all  that  was  to  be  considered  Erie  Railway  Co.  v.  Decker, 
445. 

16  If  that  engine  was  properly  constructed,  the  company  would  not  be 
liable,  although  the  burning  was  occasioned  by  fire  accidentally  issuing  from 
it.     Id. 

17.  Evidence  to  prove  defects  in  other  engines  of  the  company  was  irrele- 
vant.    Id, 
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18.  Where  fire  is  communicated  from  an  engine  to  adjoining;  lands  and 
from  these  to  others  the  owner  of  the  latter  may  sue  and  the  negligence  is  not 
too  remote.     Railroad  Co,  v.  Bales^  622. 

NEW  TRIAL.     See  Erbors  and  Appeals,  4,  8. 

NON-RESIDENT.     Sec  Cosbtitutional  Law,  1 1-13. 

NONSUIT.     See  Errors  asp  Appeals,  2. 

NUISANCE.     See  Mukicipal  Corporation,  7,  8. 

OFFICER.     See  Codrts,  1 1 ;  Trespass,  3. 

1.  A  promise  to  pay  a  public  officer  an  extra  sum  beyond  that  fixed  by 
law,  is  not  binding,  though  he  renders  services  greHt«r  than  could  legally 
have  been  required  of  him.     Dfcatur  v.  Vermillion^  5h%. 

2.  If  an  officer  adveitises  property  tiiken  in  execution  at  one  place,  for  sale 
at  another  place,  and  sells  it  accordingly,  ho  thereby  becomes  a  trespasser  ab 
initio,     Evarts  v.  Burgeaa,  744. 

ORDINANCE.     Sec  Intoxicating  Liquors;  Railroad,  6;  Statute,  9,  10. 

PARENT  AND  CHILD. 

1.  The  father  is  primd  facie  entitled  to  the  custody  of  his  children,  and 
where  he  is  of  good  character  and  able  and  willing  to  maintain  them,  his 
right  is  pnramount.to  that  of  all  other  persons,  except  in  the  single  case  of  an 
infant  of  such  tender  years  as  to  necessarily  require  for  its  own  good  the  care 
of  its  mother.     State  ex  reJ.  Lynch  v.  Bratton,  359. 

2.  But  the  father's  right  is  not  absolute  or  unqualified.  He  may  relinquish 
or  forfeit  it  by  contract,  by  his  bad  conduct  or  by  his  misfortune  in  being 
unable  to  give  it  proper  care  and  support.     Id. 

3.  Where  a  father  has,  through  his  fault  or  his  misfortune,  lost  or  forfeiteil 
his  right,  and  subsequently,  by  reformation  or  other wi^^c,  reinstate.*!  himself 
in  a  position  to  properly  care  for  and  maintain  his  child,  his  right  does  not 
necessarily  revive,  but  a  court  upon  habeas  corpus  will  exercise  a  sound  dis- 
cretion in  view  of  all  the  circumstances  with  reference  to  the  welfare  of  the 
child  itself.     Jd. 

4.  A  court  will  never  order  a  child  into  the  custody  of  an  improper  person, 
but  where  the  child  has  reached  the  ago  of  discretion  the  court  will  in  many 
cases  allow  it  to  make  its  own  choice,  rven  though  it  choose  a  person  whom 
the  court  would  not  voluntarily  appoint.     Id, 

5.  There  is  no  fixed  age  at  which  the  period  of  discretion  is  considered  to 
begin.  It  depends  on  the  capacity  of  the  child  to  reason  sensibly,  though  as 
a  chfld,  in  regard  to  its  condition,  its  feelings,  and  its  future  welfare.     Id. 

6.  Courts  hare  no  jurisdiction  over  the  religious  discipline  and  instruction 
of  children.  Such  matters  are  proper  to  bo  taken  into  consideration,  among 
other  circumstances,  m  determining  the  custody  of  children  where  it  is  in 
dispute,  but  a  difference  in  regard  to  religions  views  does  not  of  itself  afford 
any  ground  for  interference  by  the  court  on  petition  of  a  father  who  has  lost 
or  forfeited  his  right  of  custody,  with  the  person  who  has  acquired  such  right. 
Id. 

PARTITION. 

1 .  A  mortgagee  of  an  interest  in  an  undivided  estate  is  not  entitled  to  be 
made  a  party  to  a  proceeding  in  partition.     Long's  Appeal^  6(X 

2.  When  partition  is  made,  the  security  of  the  mortgage  attaches  to  the 
estate  held  in  severalty.     Id. 

3  The  mortgagee  may  object  to  fraud  or  unfairness  affecting  his  interest, 
but  if  the  partition  bo  fairly  made  ho  cannot  gainsay  it.     Id, 

PARTNEI^SHIF,    See  Bankruptcy,  15  ;  Bills  and  Notes,  18,  23 ,  Foreign 
Judgment;  Frauds,  Statute  op,  1. 

I.  The  assignee  in  bankruptcy  of  the  estate  of  an  individual  partner  of  a 
debtor  copartnership,  cannot  maintain  a  suit  to  recover  back  money  pre- 
viously paid  to  a  creditor  of  the  copartnership,  upon  the  ground  that  the 
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money  was  paid  to  such  creditor  in  fraud  of  the  other  creditors  of  the  firm, 
and  in  fraud  of  the  provisions  of  the  Bankrupt  Act*  The  suit  should  be  hj 
the  assignee  of  the  partnership.     Atnsinck  v.  Bean,  253. 

2.  The  mere  fact  that  one  partner  allows  the  other  to  manage  the  partner- 
ship asflcts  apparently  as  if  they  were  his  own,  does  not  of  itself  dissolve  the 
partnership.     Id, 

3.  In  an  action  on  a  note,  made  by  defendants  in  their  firm  name  and 
for  a  partnership  debt,  they  cannot  offset  an  account  against  plaintiff  in  favor 
of  another  firm,  now  owned  by  one  of  the  defendants.    Wilson  v.  Ilunkel,  190. 

4.  Where  a  partnership  and  the  several  members  of  the  firm  are  insolvent, 
and  there  are  no  partnership  funds  for  distribution  among  its  creditors,  the 
creditors  of  the  firm  are  entitled  to  share  equally  with  the  creditors  of  each 
partner,  in  the  distribution  of  his  individual  assets,  the  amount  so  distributed 
to  the  creditors  of  the  firm,  however,  not  to  exceed  the  amount  of  their  claims. 
Brock  v.  BatemaHt  214. 

5.  The  subject  of  distribution  of  individual  and  firm  assets  among  creditors, 
discussed.     Id.,  noU^  216. 

6.  The  separate  property  of  each  partner  is  alike  liable  to  execution  with 
the  property  of  the  partnership,  and  equity  will  not  ordinarily  interfere. 
LewiB  T.  United  Staten,  678. 

7.  Partners  are  liable  in  solido  for  the  torts  of  one,  if  the  tort  is  committed 
by  him  as  ^  partner,  and  in  the  course  of  the  partnership  business.  Loomis 
T.  Barker f  316. 

8.  When  a  share  in  the  profits  merely  constitutes  a  part  of  the  compensa- 
tion received,  it  docs  not  create  a  partnership.     Burton  v.  Goodjtpeed,  316. 

9.  In  an  action  for  an  account,  it  is  not  error  for  the  court  to  submit  to 
one  jury  the  question  of  the  terms  and  duration  of  the  partnership,  then  to 
refer  to  a  referee  to  state  the  account  between  the  partners,  and  finally  to 
submit  to  a  second  jury  the  claims  for  damages.     Carltn  v.  Donegany  317. 

10.  The  obligation  of  one  partner  to  another  is  the  exereise  of  good  faith 
and  of  ordinary  care  and  prudence.     Id, 

11.  The  members  of  an  insolvent  firm  are  not  entitled  to  the  statutory  ex- 
emptions out  of  the  partnership  property  after  it  has  been  seized  in  execution 
by  partnership  creditors,  notwithntanding  all  the  members  join  in  demanding 
the  exemptions.     Gaylord  v.  Imhnff,  477. 

12.  If  notes  are  given  bon&  fide  by  a  liquidating  partner  and  the  proceeds 
applied  to  payment  of  firm  debts,  the  other  partners  are  liable.  Lloyd  v. 
Thomas,  624, 

PARTY- WALL.     See  Easement,  9,  10. 

PASSENGER.     See  Railroad. 

PATENT.     See  Bills  and  Notes,  1. 

PAYMENT.     See  Application  op  Payments  ;  Confederate  States,  5. 

1.  A  payment  by  a  debtor  to  an  administrator  duly  appointed  is  valid,  and 
a  bar  to  a  second  action,  although  the  supposed  intestate  is  alive  at  the  time 
and  the  letters  of  administration  are  subsequently  revoked  for  this  reason. 
Roderigas  v.  East  River  Saving  Institution^  205. 

2.  Although  surrogate  courts  are  of  limited  and  special  jurisdiction,  which 
depends  upon  the  existence  of  certain  facts,  yet  their  decision  upon  the  exist- 
ence of  such  facts  and  their  consequent  jurisdiction  is  conclusive  until  regu- 
larly reversed  or  vacated,  and  will  protect  all  innocent  parties  acting  on  the 
faith  of  it.     Id, 

3.  Where  a  party  accepts  a  deed  in  payment  of  a  debt,  and  receipts  the 
same,  in  ignorance  of  the  fact  that  the  deed  is  a  nullity,  there  being  no  such 
property  in  existence  ns  it  assumes  to  convey,  this  will  be  no  payment,  and 
he  will  not  be  concluded  by  his  receipt.     Anderson  v,  Annstead,  254. 
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PLEADING.     Sec  Contract,  1  ;  Equity,  8  ;  IIusband  and  Wife,  11. 

The  replication  de  injuria  is  only  allowed  where  the  plea  is  in  excuse,  abd 
not  in  denial  of  the  cause  of  action.     Ruchnan  t.  Railroad  Co.,  126. 

POWERS. 

As  a  general  rule  a  power  to  sell  and  convey  does  not  confer  a  power  to 
mortgage.  It  depends  on  the  peculiar  circumstances  of  the  trust  and  the  in* 
tention  of  the  parties.      Tifson  v.  Latrobe^  446. 

PRACTICE.     See  Erbors  akd  Appeals,  1 . 

PROBATE  COURTS.     Sec  Payment,  2. 

PROSECUTING  OFFICER.     See  Attorney,  8. 

PUBLIC  SCHOOLS.     See  Infant,  3,  4. 

1.  It  is  the  right  of  the  directors  of  the  public  schools  to  prescribe  the  hours 
of  attendance  of  the  pupils,  and  to  make  a  proper  system  of  punishments  for 
absence,  &c.     Ferriter  v.  T^ler^  570. 

2.  This  rule  applies  to  the  attendance  of  the  children  on  public  or  private 
religious  worship  on  week-days  during  the  prescribed  hours  for  school.    Id, 

PUBLIC  USE.     See  Constitutional  Law,  30-32. 

Where  a  long  acquiescence  in  the  use  of  a  plat  of  a  village  as  a  public  park 
was  shown,  it  was  held,  to  be  a  dedication  at  common  law  to  the  public  use. 
Village  of  Princeville  t.  Auten,  558. 

PURCHASE.     See  Constitutional  Law,  36. 

QUO  WARRANTO. 

Where  a  person  holds  the  office  of  prudential  committee  of  a  school  district, 
the  writ  will  be  denied  when  it  appears  that  the  petitionee  was  elected  without 
objection,  upon  the  mistaken  understanding  of  the  voters  that  there  had  been 
no  election  upon  a  prior  balloting,  although  it  turns  out  that  in  fact  another 
person  was  elected,  who,  at  the  same  meeting,  being  ignorant  of  his  election, 
disqualified  himself  from  holding  the  office  by  accepting  another  incompatible 
therewith,  and  that  all  the  voters  acquiesced  therein.     Cate  v.  Furber,  686. 

RAILROAD.  See  Common  Carrier,  6 ;  Constitutional  Law,  32  ;  Cor- 
poration, 2,  5,  6 ;  Fence  ;  Master  and  Servant  ;  Mortgage^  1  ; 
Negligence,  6,  9,  10,  15-18. 

1.  If  a  passenger  is  in  the  exercise  of  that  degree  of  care  which  may  .rea- 
sonably be  expected  from  a  person  in  his  situation,  and  injnrv  occur  to  him, 
this  is  primd  facie  evidence  of  the  carrier's  liability.  Railroad  Co:  v.  Pollard^ 
190.  -  .  ^ 

2.  Whether  a  passenger  in  a  rail-car  by  standing  up  in  it,  at  the  close  of 
the  journey,  but  before  its  actual  stoppage,  is  guilty  of  negligence,  is  a  ques- 
tion for  the  jury.     Id. 

3.  Where  the  plaintiff  is  driving  on  a  horse  railway  track  when  a  car  is 
approaching  from  the  opposite  direction,  it  is  his  duty  to  turn  off  the  track  to- 
avoid  a  collision,  and  if  he  does  not  do  so,  he  cannot  recover  against  the  rail- 
way company,  even  if  the  latter  was  also  in  fault.     Chicago  IF.  Z>.  Raikoaj 
Co,  V.  Bert,  253. 

4.  Negligence  on  the  part  of  a  railroad  company  in  permitting  fire  to 
escape  from  its  engines  may  be  shown  wholly  by  circumstantial  evidence. 
Railroad  Co,  v.  Bales,  622. 

5.  Whether  the  speed  of  steam  car  in  a  city  is  safe  and  pradent  is  for  the 
jury.     Pennsylvania  Railroad  Co.  v.  Lewis,  623. 

6.  The  speed  of  trains  through  towns  may  be  regulated  by  ordinance.     Id. 

7 .  A  palace  or  sleeping-car  is  not  an  inn,  nor  is  the  company  owning  it 
subject  to  the  responsibilities  as  to  traveller's  baggage  of  an  innkeeper  at 
common  law.     Pullman  Palace  Car  Co,  v.  Smith,  95. 

8.  A  traveller,  who  was  being  transported  by  a  railroad  company,  to  whom 
he  had  paid  a  fare,  took  a  berth  in  a  sleeping-car  attached  to  the  train,  but 
belonging  to  a  different  company,  for  which  he  paid  on  extra  sum  to  the  sleep- 
ing-car company.     While  asleep  he  was  robbed  of  a  large  sum  of  money  he 


INDEX.  78T 

BAILROAD. 

carried  in  bis  pocket.  Held^  that  the  sleeping-car  company  was  not  liable, 
either  as  an  innkeeper  or  as  a  common  carrier.  Pullman  Palace  Car  Co.  y. 
Smith,  95. 

9.  Conductors  have  a  ri{;ht  to  eject  passengers  from  cars  for  non-payment 
of  fare.     Jerome  v.  StnUh^  687. 

REBELLION.     See  Captubbd  akd  Abakdonkd  Pbopebty  ;  Coxfbdsbatic 
Statbb  ;  Confiscation. 

RECEIPT.     See  Insubange,  1,  2;  Payment,  3, 

RECORD.     See  Ebbobs  and  Appeals,  5-7. 

RECORDING  ACTS.     See  Bankbuptct,  17. 

Under  the  statutes  of  Pennsylvania,  recording  the  assignment  of  a  mort- 
gage is  notice  to  a  subsequent  assignee.     Pepper^ s  Appeal,  125. 

RELIGION.     Bee  Chubch,  4  ;  Pabknt  and  Child,  6 ;  Public  Schools,  2. 

BEMOVAL  OF  CAUSES. 

1.  Where  the  papers  in  a  case  removed  from  a  state  court  have  been  acci- 
dentally destroyed  and  the  parties  by  writing  filed  admit  that  the  action  was 
removed,  &c.,  the  United  States  court  will  presume  that  the  citizenship  of  the 
parties  was  such  as  to  give  it  jurisdiction.     Railway  Co,  t.  Rcauaay,  191. 

2.  When  in  a  case  which  is  properly  removed  from  a  state  court  into  the 
Circuit  Court  of  the  United  States,  a  complainant  getting  a  decree  in  the  state 
court  and  sending  a  transcript  of  it  into  another  state,  sues  the  defendant  on  it 
there,  the  Circuit  Court  into  which  the  case  is  removed  may  enjoin  the  com- 
plainant from  proceedings  in  any  such  or  other  distant  court  until  it  hears 
the  case.     French  v.  Ilayy  192. 

3.  Where  an  application  of  the  plaintiff  is  pending  in  a  district  court  of  the 
state,  to  remove  the  action  into  the  United  States  Circuit  Court,  and  the  hear- 
ing of  the  application  is  set  by  the  court  for  a  particular  day  in  the  future,  it 
is  error  for  the  court  to  allow  tlic  defendant,  before  that  day  arrives,  and  in 
the  absence  of  the  plaintiff  and  his  attorneys,  and  without  any  notice  to  them, 
to  take  Judgment  ogainst  the  plaintiff,  although,  upon  the  pleadings,  the  de- 
fendant is  entitled  to  just  such  a  judgment  as  he  obtained.  But  where  said 
application  is  defective,  and  ought  to  be  overruled,  and  is  eventually  over- 
ruled, and  where  the  plaintiff,  who  is  in  default  for  want  of  a  reply,  after- 
wards moves  the  court  to  vacate  said  judgment,  but  does  not  offer  to  file  a 
reply,  and  makes  no  such  showing  as  would  entitle  him  to  file  a  reply,  and 
where  the  judgment  is  correct  upon  the  pleadings  in  the  absence  of  a  reply, 
and  the  court  overrules  the  motion  to  vacate  the  judgment :  Ueld,.  that  the 
errrr  of  the  court  in  rendering  the  judgment  is  now  immaterial,  and  therefore 
the  judgment  will  not  be  disturbed.     Cooper  v.  Condon  et  al.,  317. 

4.  Under  the  Act  of  Congress  of  May  2d  1867,  the  plaintiff,  to  remove  an 
action  from  a  district  court  of  the  state  to  the  United  States  Circuit  Court, 
must  make  the  affidavit  himself.     Id, 

5.  Under  the  Act  of  March  3d  1875,  a  cause  will  not  bo  removed  unless  the 
petition  for  such  removal  be  filed  in  the  state  court  before  or  at  the  term  at 
which  said  cause  could  first  be  tried,  and  before  the  first  trial  thereof.     Such 

« 

petition  will  not,  therefore,  be  entertained,  when  filed  in  the  state  court  after 
a  verdict  in  the  cause  has  been  rendered,  notwithstanding  the  verdict  may 
have  been  set  aside  for  error  and  a  new  trial  ordered.     Chandler  v.  Coe,  540. 

BEPLEVIN.     See  Evidence,  12. 

1.  A  husband  gave  a  chattel  mortgage  upon  a  span  of  horses  in  use  on  his 
wife's  farm,  and  absconded.  The  mortgagee,  without  making  any  demand 
for  them,  replevied  them  for  breach  of  the  condition  of  the  mortgage.  Hdd^ 
that  the  mere  presence  of  the  horses  on  the  farm  did  not  make  the  wife  a 

-  wrongdoer,  and  that  the  mortgagee  was  bound  to  present  his  claim  to  her, 
before  he  could  lawfully  subject  her  to  the  costs  of  a  suit.  Campbell  v.  QHoch- 
enbush,  384. 

2.  Liability  of  obligors  in  replevin  bond.     Sweeny  v.  Lamme,  126. 
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RES  ADJUDICATA.     See  Former  Adjudigatiow. 

KIPARIAN  OWNER.     See  Allution  ;  Watsrs  and  Watercourses. 

SALE.     See  Vendor  and  Purchaser  ;  Warranty. 

1.  What  was  held  merely  an  executory  contract,  notwithstanding  the  nse 
of  words  implyin^r  a  completed  sale.     Elgee  Cotton  Casesy  117. 

2.  Damages  for  refusal  to  accept  goods  made  to  order,  discussed.  NoU  to 
Shawhan  v.  Van  Nest^  160. 

S.  In  the  case  of  warehouse  receipts  there  h  an  exception  to  the  rule  that 
to  affect  subsequent  purchasers  without  noticOf  and  creditors,  there  must  be 
an  actual  delivery  of  personal  property.     Broadwell  r.  Howard^  558. 

4.  Delivery  is  the  most  significant  fact  to  prove  transfer  of  title,  but  it  is 
not  conclusive ;  parties  may  agree  that  title  shall  not  pass  until  the  meMure- 
ment  be  made  to  determine  the  amount  of  the  price  to  be  paid.  WWdnson  t. 
Holidaif,  624. 

5.  Delivery  is  a  question  for  the  jury.     Id, 

SALVAGE.     See  Admiralty,  15. 
SCHOOL.     See  Pubuc  Schooi*. 

SET-OFF.     See  Intoxicating  Liquors,  5 ;  Partnership,  3. 

1.  The  claim  in  a  suit  for  malicious  prosecution  is  not  the  subject  of  offset 
m  a  suit  subsequently  brought  upon  a  contract,  in  violation  of  which  the 
former  suit  was  brought.     Sampson  v.  Warner^  687. 

2.  In  Kansas  any  cause  of  action  arising  from  contract,  whether  it  be  for 
liquidated  or  unliquidated  damages,  may  constitute  a  set-off.  >  Stevens  v.  Able, 
318. 

3.  The  debts  which  may  be  set-off  against  each  other  at  law  or  in  equity, 
must  be  in  the  same  right.     Scammon  v.  Kimbatl,  559. 

.1.  In  the  ordinary  course  of  business,  funds  deposited  with  a  banker  be- 
come his  property  and  constitute  an  ordinary  debt  payable  on  demand  in 
instalments  at  the  depositor's  option,  and  the  subject  of  set-off,  but  sembley  if 
they  were  deposited  with  him  as  treasurer  of  a  corporation  the  funds  would 
be  held  upon  a  trust  and  not  subject  to  set-off.     Id. 

5.  Where  an  insurance  company  has  funds  on  deposit  with  a  banker  and 
becomes  insolvent,  he  may  set-off  his  losses  on  property  insured  by  the  com- 
pany.    Id, 

SHERIFF. 

The  sheriff's  return  of  service  on  original  process  does  not,  in  Hlinoi*, 
import  absolute  verity,  but  is  only  prim&  facie  evidence.   Sibert  v.  Thorp,  502. 

SHERIFF'S  SALE.     See  Trust,  6  ;  Vendor  and  Purchaser,  1. 

1.  In  an  action  against  a  purchaser  at  sheriff's  sale  refusing  to  comply  with 
the  conditions,  for  a  difference  of  bid  at  a  second  sale,  the  suit  must  be  in  the 
name  of  the  sheriff.     Freeman  v.  Husband,  127. 

2.  Where  there  has  been  a  change  of  conditions  at  the  second  sale  the  pur- 
chaser is  not  liable  for  such  difference.     Id, 

3.  Where  land  was  represented  by  the  sherifT  as  unencumbered,  when  in 
fact  it  is,  and  the  plaintiff  in  the  execution  buys  it  in,  this  will  afford  no 
ground  for  setting  aside  the  sale  and  satisfaction,  as  the  sheriff  is  not  the  agent 
of  the  defendant.     Vanscoyoc  t.  Kimler^  559. 

4.  Where  a  judicial  sale  has  been  made  on  void  process,  the  court  may, 
while  the  purchase-money  remains  in  the  hands  of  the  sheriff,  on  the  appli- 
cation of  the  purchaser,  set  aside  the  sale  and  order  the  purchase-money  to 
be  refunded.     Dowell  v.  Goode,  189. 

5.  Any  contract  entered  into  at  a  judicial  sale,  on  the  part  of  the  bidders, 
to  prevent  competition  at  such  sale,  will  vitiate  it.    "Wilson  v.  Kdlo^g,  445. 

SHIPPING.     See  Admiralty. 

1 .  Where  a  vessel  has  sailed  under  a  charter-party  with  cargo  aboard,  she 

is  entitled  to  net  freight  for  the  whole  voyage,  in  accordance  with  the  terms 

of  the  charter,  though  destroyed  by  an  insurgent  cruiser,  when  but  one  day 

out.     Buck  V.  Unit^  States,  287. 

2..  Where  destroyed  while  sailing  in  ballast,  under  charter,  to  take  in  cargo 
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at  her  port  of  first  destination,  to  be  carried  thence  to  a  port  of  final  destina- 
tion, she  is  entitled  to  net  freight  on  the  cargo  which  she  was  thus  to  have 
taken  on  board.     Buck  v.  United  States,  287. 

3.  Where  destroyed  while  sailing  nnder  one  charter  to  deliver,  at  a  desig- 
nated port,  cargo  on  board,  and  to  bring  other  cargo  home,  she  is  entitled  to 
net  freight  for  the  round  trip.     Id, 

4.  Where  destroyed  while  sailing  nnder  two  distinct  and  independent  char- 
ters, to  carry  under  the  first,  cargo  to  an  intermediate  port,  and  under  the 
second,  to  carry  other  cargo  to  a  port  more  distant,  she  is  entitled  to  net 
freight  nnder  each  charter,  though  destroyed  before  the  fulfilment  of  the  first, 
if  siio  has  made  it  satisfactorily  to  appear  by  proper  proof,  or  necessary  legal 
presumption,  that  she  entered  fairly  at  the  same  time  on  the  commencement 
and  prosecution  of  both  voyages.     Id, 

5.  The  provisions  of  the  Act  of  Congress  of  June  23d  1874,  that  the  conrt 
of  Alabama  claims  shall  not  allow  any  claim  for  unearned  or  prospective 
freights  or  profits,  do  not  change  the  foregoing  principles  of  commercial  law.  Id. 

6.  Repairs  at  an  intermediate  port,  if  necessary,  constitute  a  proper  subject 
of  general  average.     Ilobaon  et  til,  t.  Lord,  687. 

7.  So  are  wages  of  the  officers  and  crew,  whether  the  ship  bore  away  for 
repairs  to  a  port  of  refuge  outside  of  her  regular  course,  or  whether  the  neces- 
sary repairs  were  executed  in  the  port  where  the  disaster  occurred.    Id. 

SLANDER. 

1.  Where  the  plaintiflT,  a  partner,  said  of  the  defendant,  his  co-partner, 
'*  He  is  a  swindler  and  thief,  and  stole  $8000  from  me  :"  Held,  on  demurrer, 

1.  That  the  words  recited,  unqualified  by  averments,  are  actionable  per  se, 
as  they  charge  a  crime.  2.  That  if  it  appeared  from  the  complaint  that  the 
words  were  spoken  and  understood  merely  as  charging  that  plaintiff  had 
made  false  entries  in  the  account  books  of  the  firm,  and  in  that  manner  alone 
had  stolen  from  the  defendant,  the  words  would  not  be  actionable  per  se  and 
the  complaint  would  be  bad  for  lack  of  an  averment  of  special  damage. 
Stern  v.  Katz^  255. 

2.  In  the  absence  of  any  statute  making  fornication  indictable,  words  im- 
puting sexual  intercourse  to  a  woman  are  not  actionable  in  themselves,  unless 
she  Ih  married,  and  a  (declaration  which  does  not  aver  that  she  is  married,  fails 
to  set  forth  any  cause  of  action.     Pollard  v.  Lyon,  233. 

3.  The  averment  that  thereby  the  plaintiff  was  '*  damaged  and  injnred  in 
her  name  and  fame"  is  not  a  sufilcient  averment  of  special  damage.     Id, 

4.  To  support  an  action  of  slander  the  words  must  be  :  1.  Words  which 
impute  the  commission  of  some  criminal  offence  involving  moral  turpitude, 
for  which  the  party,  if  the  charge  is  true,  may  be  indicted  and  punished. 

2.  Words  which  impute  that  the  party  is  infected  with  some  contagious  dis- 
ease, where,  if  the  charge  is  true,  it  would  exclude  the  party  from  society. 

3.  Words  which  impute  to  the  party  unfitness  to  perform  the  duties  of  an 
office  or  employment  of  profit,  or  the  want  of  Integrity  in  the  discharge  of  the 
duties  of  such  an  office  or  employment.  4.  Words  which  prejudice  such  party 
in  his  or  her  profession  or  trade.  5.  Words  which,  though  not  in  themselvea 
actionable,  occasion  the  party  special  damage.     Id. 

SPECIFIC  PERFORMANCE.    See  Equity,  10 ;  Vbndos,  9. 

STAMP. 

1.  The  want  of  a  stamp  on  a  note  is  no  evidence  of  want  of  consideration. 
Long  V.  Spencer,  443. 

2.  The  Internal  Revenue  Act  merely  made  the  want  of  a  stamp  a  dis- 
qualification of  the  instrument  as  evidence.     Id. 

STATUTE.     See  Cokstitutioval  Law,  16,  40,  41. 

1.  In  construing  a  statute,  the  punctuation  is  entitled  to  small  considera- 
tion.    Morrill  v.  The  State,  192. 

2.  Whenever  a  legislature  has  used  a  word  in  a  statute  in  one  sense,  and 
subsequently  use  the  same  word  in  legislation  on  the  same  subject-matter, 
other  things  being  equal,  it  will  be  understood  as  using  it  in  the  same  sense* 
State  T.  Wood/ordf  318. 


T90  INDEX, 

STATUTE. 

S.  Thongh  the  statement  of  facts  in  a  preamble  to  a  Btatnte  is  not  evidence 
as  against  a  party  whose  rights  are  affected  without  his  consent,  jet  where 
the  legislatare  does  an  act  within  its  powers,  a  statement  of  its  reasons 
in  a  preamble  will  not  affect  the  validity  of  its  act.  Lathrop  v.  Siedman^ 
346. 

4.  A  statute  repealing  a  charter  at  a  certain  date,  provided  that  the  com- 
pany shall  make  up  a  deficiency  in  its  assets  before  that  date,  then  the  charter 
shall  remain  in  force,  and  appointing  a  special  tribunal  to  determine  whether 
the  deficiency  is  made  up  or  not,  is  not  a  delegation  of  legislative  power  and 
is  valid.  A  statute  may  be  passed  to  take  effect  on  the  happening  of  a  future 
event.     Id, 

5.  The  meaning  of  a  statute  must  be  ascertained  by  a  reasonable  construc- 
tion of  its  provisions,  and  not  one  founded  on  mere  arbitrary  conjecture. 
Cearfoss  v.  Tfu  Siaie^  447. 

6.  No  man  incurs  a  penalty  unless  the  act  which  subjects  him  to  it  is  clearly 
within  both  the  spirit  and  letter  of  the  statute.     Id, 

7.  Reference  to  legislative  journals  for  interpretation  of.  Blake  t.  Na* 
tional  Bank,  502. 

8.  Where  a  legislative  act  contains  two  sets  of  provisions,  one  giving  spe- 
cific and  precise  directions  to  do  a  particular  thing,  and  the  other  in  general 
terms  prohibiting  certain  acts  which  would,  in  the  general  sense  of  the  words 
used,  include  the  particular  act  before  authorized,  then  the  general  claose 
does  not  control  or  affect  the  specific  enactment.  State^  Bartlet  proa.,  v. 
Trenton,  127. 

9.  Where  an  ordinance  is  confused,  yet  if,  by  careful  reading,  aided  by  a 
map,  it  is  intelligible,  it  will  not  be  avoided  for  uncertainty.  Effect  muft  he 
given,  if  possible,  to  all  ordinances  regularly  passed,  and  within  the  powers 
conferred  by  the  charter.     State,  Boice  pros,,  v.  Piainfield,  127. 

10.  Where  an  ordinance  is  annulled  for  want  of  jurisdiction  by  competent 
notice  to  the  persons  affected,  the  error  is  fundamental  and  cannot  be  reme- 
died by  subsequent  legislation.     Id. 

STREAM.     See  Watebs  and  Watercourses. 

STREET.    See  Municipal  Cobporatiok,  1,  3-6,  12. 

SUBROGATION. 

Subrogation  in  equity  is  confined  to  the  relation  of  principal  and  surety, 
and  guarantors,  and  to  cases  where  a  person,  to  protect  his  own  junior  lien, 
is  compelled  to  remove  one  which  is  superior,  and  to  cases  of  insurers  paying 
losses.     Bishop  v.  O'  Conner,  255. 

SUNDAV.    See  Bills  akd  Notes,  12. 

SURETY.     See  Executor,  1  ;  Guaranty;  Trover,  1. 

1.  The  plea  of  sureties  upon  a  collector's  bond  that  it  is  not  their  deed,  is 
well  maintained  by  proof  that  subsequently  to  its  delivery,  and  without  their 
knowledge  or  consent,  but  with  the  knowledge  and  consent  of  the  selectmen 
of  the  town  having  custody  of  the  bond,  the  penal  sum  was  changed  by  the 
principal  from  twenty-five  hundred  to  twenty-five  thousand  dollars.  Dover  v. 
Bobinson,  200. 

2.  Such  an  alteration,  so  made,  avoids  the  bond  as  to  the  sureties.  It  can- 
not be  deemed  a  spoliation  by  a  stranger.  The  inhabitants  of  the  town  can- 
not maintain  suit  against  the  sureties  upon  a  bond  thus  vitiated «     Id. 

3.  The  town  itself  ratifies  such  permission  by  inserting  in  their  writ  a  count 
upon  the  bond  in  its  altered  condition.  They  cannot  take  the  chance  of  reap- 
ing a  benefit  therefrom  without  incurring  at  the  same  time  a  risk  of  loss. 
Id, 

4.  To  enable  a  surety  who  pays  a  debt  to  recover  the  amount  of  the  prin- 
cipal, both  principal  and  surety  must  at  the  same  time  be  legally  bound  for 
it.     IloUinsba  v.  Ritchey,  60. 

3.  As  a  rule  of  law,  complete  fairness  is  due  from  the  creditors  of  a  debtor 
to  one  about  to  become  surety  ;  but  this  rule  will  not  excuse  the  person  about 
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i«»  become  surety  from  reasonable  diligence  to  inform  himself  as  to  the  pru- 
dence of  the  act  he  is  about  to  do.     Stedman  v.  Boone.  61. 

SURROGATE  COURT.     Sec  Paymewt,  2. 

TAXATION,     See  Cows  tit  utiowal  Law,  29  ;  Equitt,  18  ;  National  Bavk, 
6-10. 

1 .  Limitatiovb  on  Taxing  Powbs  abuino  out  of  the  Sitcs  of  Pbo- 
PERTT,  65,  129. 

2.  Limitations  imposed  bt  the  Constitution  of  the  United  States, 
ON  TUB  Taxing  Powee  of  tub  States,  62.*),  689. 

3.  A  claim  of  exemption  from  taxation  whether  state,  county  or  municipal, 
must  be  founded  on  clear  intention  of  the  legislature  ;  negative  language  is 
not  sufficient.     Bailey  v.  Maguire^  127. 

4.  Lands  held  by  trustees  for  a  church,  do  not  constitute  a  part  of  the 
''  endowment  or  fund"  of  a  religious  society,  and  are  not  exempt  from  taxa- 
tion.    State  y.  Krollmatif  128. 

5.  As  to  tax  on  corporations  for  internal  rerenae,  see  Blake  y.  National 
Bankj  502. 

TELEGRAPH.     See  Evidence,  a. 

TENANT  IN  COMMON.     See  Vendor,  9. 

TIME.     See  Covenant,  2,  3;  Insubance,  24;  Vendob  and  Pubchaser,  10. 

TITLE.    See  Bailment,  1 ;  Exchange. 

1.  The  owner  of  a  chattel  cannot,  apart  from  legal  process,  be  divested 
of  his  title  to  it,  except  through  some  unlawful  or  improvident  act  of  his  own. 
The  transfer  of  possession  to  another  without  more  is  not  such  act.  Quinn 
V.  Davis,  319. 

2.  The  transfer  must  bo  accompanied  by  something  indicating  in  the  cus- 
todian n  right  of  property  or  power  of  alienation  ;  there  must  be  ptoof  of 
language  or  conduct  at  least  equivocal.     Id. 

TORT.     See  Master  and  Servant,  1 ;  Pabtnership,  7. 

TOW-BOAT.     See  Admiralty,  14,  17. 

TRESPASS.     See  Officer,  2. 

1 .  A  justification  under  a  statute  for  entry  on  land  to  build  an  aqueduct  must 
be  strictly  proved.     Farnsicorth  v.  Goodhue,  744. 

2.  In  trespass  for  assault  and  battery,  the  declaration  may  be  amended  so 
as  to  include  an  allegation  of  unlawful  detention  or  imprisonment.  Cahill  v. 
Tcrno,  116. 

3.  An  execution  which  recites  a  judgment  only  against  B.,  and  is  issued 
npon  a  judgment  only  against  B.,  is  no  protection  to  an  officer  in  levying 
upon  the  property  of  A.,  although  it  commands  him  to  seize  the  property  of 
A.      Wilton  Town  Company  v.  Humphrey^  319. 

TRIAL. 

1.  When  a  cause  is  tried  by  the  court,  without  a  jury,  by  the  consent  of 
parties,  the  court  is  substituted  in  the  place  of  a  jury,  and  its  findings  on 
questions  of  facts  cannot  be  reviewed  by  writ  of  error.  Columbia  Bridge  Co, 
V.  Geisse,  128. 

2.  On  the  trial  of  a  civil  action  wherein  the  claim  or  defence  is  based  on 
an  alleged  fraud,  the  issue  may  be  determined  in  accordance  with  the  prepon- 
derance or  weight  of  evidence,  whether  the  facts  constituting  the  alleged  fraud 
do,  or  do  not,  amount  to  an  indictable  offence.     Jones  v.  Greaves,  544. 

3.  Courts  do  not  possess  the  power  to  change  by  instructions  the  issues 
which  the  pleadings  present.     Iron  Mountain  Bank  v.  Armstrong,  733. 

4.  An  instruction  that  the  jury  may  disregard  the  testimony  of  a  witness 
who  has  sworn  falsely,  concerning  any  material  fact  in  issue,  should  not  be 
given.  They  cannot  reject  his  evidence  unless  they  believe  that  he  has  know- 
ingly testified  to  an  untruth.    Id,,  and  see  Witness,  6. 
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5.  It  is  not  competenti  in  order  to  show  that  a  party  to  a  note  in  suit  has 
authorized  the  insertion  of  a  clause  respecting  interest,  to  show  that  he  was  a 
party  to  other  notes  containing  similar  clauses.  Iron  A  fountain  Bankv.  Arm- 
strong,  733. 

6.  A  witness  cannot  be  questioned  in  regard  to  impertinent  matter  in  order 
to  contradict  him.    Id, 

TROVER.     See  Bill  of  Ladivo  ;  Etidevce,  13. 

1.  The  relation  of  suretyship  is  based  on  the  consent  of  all  the  parties. 
Kenyon  v.  Woodruff,  384. 

2.  A  recovery  for  conrersion  terminates  the  right  to  reclaim  the  property 
converted.     Id. 

3.  Where  parties  are  jointly  guilty  of  conversion,  and  judgment  has  been 
recovered  against  one  of  them  therefor,  the  injured  party,  by  proceeding  to 
enforce  collection  against  him  under  that  judgment,  elects  to  look  to  him 
alone  and  bars  himself  from  having  recourse  to  the  rest.     Id. 

4.  A  deputy  sheriff  was  deceived  by  certain  persons  into  converting  pro- 
perty for  iheir  benefit.  Judgment  was  recovered  against  him  for  the  conver- 
sion, and  he,  in  turn,  sueing  them  in  tort  for  the  damage  caused  him  by  their 
fraud,  recovered  the  amount  of  the  judgment  obtained  against  himself.  This 
was  held  a  proper  measure  of  damage.     Id. 

TRUST  AND  TRUSTEE,     See  Church. 

1.  B.  deposited  in  a  savings  bank  certain  money  in  his  own  name  as  trustee 
for  R.  and  gave  the  bank-book  to  R. ,  who  was  his  step-daughter  ;  R.  returned 
the  l)ook  to  B.,  in  whose  control  it  remained  until  his  death.  In  an  equity 
suit  by  R.  against  the  administrator  of  B.,  claiming  the  deposit  as  trust  funds 
held  by  B.  for  R.  :  Beld^  that  the  trust  was  completely  constituted,  and  the 
fact  that  it  was  voluntary  was  no  reason  for  refusing  relief.  Ray  v.  Simmons, 
701. 

2.  Testator  devised  to  his  wife  absolutely  all  his  estate,  real  and  personal. 
The  wife  died  two  days  after  his  death,  intestate.  Bill  is  filed  by  Testator's 
heirs  and  next  of  kin  to  set  up  aparol  agreement  between  testator  and  his  wife, 
that,  at  the  death  of  wife,  the  property  was  to  be  equally  divided  between  the 
two  families.  Held,  unless /rauc/  is  alleged  and  proved,  no  such  trust  can  be 
set  up  h J  parol.     Sprinkle  v.  Ilayworth,  36. 

3.  The  limitation  over,  being  of  what  was  left  at  death  of  wife,  could  not 
be  enforced,  even  if  it  had  been  expressly  limited  on  the  face  of  the  will,  as 
such  a  limitation  would  be  repugnant  to  the  absolute  devise  and  void.     Id. 

4.  Where  an  absolute  estate  is  devised,  but  upon  a  secret  trust  assented  to 
by  the  devisee,  either  expressly  or  impliedly  by  knowledge  and  silence  before 
the  death  of  the  testator,  a  court  of  equity  will  fasten  a  trust  on  him  on  the 
ground  of  fraud,  and  consequently  the  Statute  of  Mortmain  will  avoid  the 
devise  if  the  trust  is  in  favor  of  a  charity.     SrMtz's  Appeal,  460. 

5.  But  if  the  devisee  have  no  part  in  the  devise,  and  no  knowledge  of  it 
until  after  the  death  of  the  testator,  there  is  no  ground  upon  which  equity 
can  fasten  such  a  trust  on  him,  even  though  after  it  comes  to  his  knowledge 
he  should  express  an  intention  of  conforming  to  the  wishes  of  the  testator. 
Id. 

6.  The  simple  avowal  by  a  purchaser  at  sherifTs  sale  that  the  purchase  was 
for  another,  will  not  support  the  allegation  of  a  trust.  CarharVs  Apptal, 
311. 

7.  As  between  trustee  and  cestui  que  trust,  or  agent  and  principal,  the 
trustee  or  agent  cannot  take  the  benefit  of  a  transaction  entered  into  in  vio- 
lation of  his  duty.     Cumberlnnd  OhzI  and  Iron  Co.  v.  Parrisk,  447. 

8.  Transactions  between  a  corporation  and  its  directors  are  governed  l>y 
the  rule  applicable  to  transactions  between  principal  and  agent,  &c.     Id, 

9.  The  burden  of  proof  is  upon  a  party  holding  a  fiduciary  relation  to  es- 
tablish the  perfect  fairness  of  a  transaction  with  the  party  with  whom  he  holds 
such  relation.     Id. 

10.  Where  a  trustee  has  sold  the  trust  property  to  another,  thnt  !*oIe  having 


INDEX.  798 

TRUST  AND  TRUSTEE. 

been  jndicially  confirmed  after  opposition  by  the  cestui  que  trusty  the  fact  that 
thirteen  years  afierwiirds  he  bought  the  property  from  the  person  to  whom  he 
once  sold  it  does  not,  of  necessity,  vitiate  his  purchase.  Stephen  y.  Beale  et 
tur.,  256. 

11.  Where  a  trustee  claims  compensation  for  services,  he  must  show  that 
he  has  discharged  the  trust ;  and  if  the  agreement  to  pay  him  out  of  the  fund 
is  disputed,  he  must  establish  it  by  a  preponderance  of  evidence.  Jettkins  v. 
Dodittle,  256. 

12.  At  common  law,  in  the  absence  of  a  contract,  a  trustee  is  entitled  to  no 
compensation  for  the  management  of  the  trust  property  ;  he  may  however  charge 
for  all  reasonable  expenses  incurred  in  caring  for  it.    Huggins  v.  Rider y  559. 

13.  Trustees  have  a  right  to  be  reimbursed  all  expenses  reasonably  incurred 
in  the  execution  of  the  trust ;  and  it  is  immaterial  that  there  are  no  provisions 
for  such  expenses  in  the  instrument  of  trust.  Rensselaer  {f  Saratoga  Railroad 
Cd.  V.  Miller,  61. 

14.  Such  expenses  are  a  lien  upon  the  trust  property.    Id. 

ULTRA  VIRES.     See  Church,  5. 

UNION  PACIFIC  RAILROAD  CO. 

As  to  the  relations  of  the  United  States  with  the  Union  Pacific  Railroad 
Company,  see  United  States  v.  Union  Pacific  Railroad  Co,,  619. 

UNITED  STATES  COURTS.     See  Conbtitutiowa l  Law,  37,  39  ;  Coubts; 
Wab,  1. 

USAGE,     See   Admiralty,    12;    Broker,    3;    Contract,    12,   20;    High- 
way, 3. 

Cannot  control  the  plain  meaning  of  language  in  a  contract.  Mercer 
Mining  Co.  v.  Jl/cAec,  61. 

USURY.     See  Bills  and  Notes,  14  ;  Interest,  5  ;  National  Bank,  4,  5. 

1 .  Where  one  purchases  land  subject  to  a  mortgage,  which  as  part  of  the 
consideration  he  agrees  to  pay,  he  cannot  defend  against  the  mortgage  on  the 
ground  of  usury.      Cramer  v.  Lepper  et  al.,  503. 

2.  Upon  default  of  payment  of  interest,  interest  on  interest  will  be  com- 
puted at  six  per  cent.     Id, 

VENDOR  AND  PURCHASER. 

1.  A  defaulting  purchaser  at  an  executor's  sale  is  entitled  upon  a  re-sale 
to  the  surplus  proceeds.     Mealey  r.  Page^  62. 

2.  Where  the  intent  of  a  contract  for  sale  of  land  is  clearly  to  make  a  sale 
by  the  acre,  and  the  contract  is  in  fieri,  the  rule  is  to  compel  payment  of  pur- 
chase-money, according  to  the  quantity.     Coughenour's  Adm'rs  v.  Staujl,  62. 

3.  In  some  cases  equity  will  relieve  where  the  difference  in  quantity  is  so 
great  as  to  be  evidence  of  gross  mistake  or  fraud.     Id. 

4.  When  a  contract,  whether  executory  or  executed,  is  with  reference  to 
an  official  survey,  it  will  be  construed  to  be  a  sale  nccording  to  the  quiinriry 
stated  in  it,  unless  there  be  express  provision  for  rcmcasurement,  or  fraud  or 
such  palpable  mistake  as  is  evidence  of  it.     Id. 

5.  Where  the  contract  is  executed  by  deed,  or  by  bond  or  other  security 
taken  for  unpaid  purchase-money,  the  rule  is  not  to  open  such  contract  to 
allow  a  deficiency  or  recover  for  an  excess,  even  if  the  sale  be  by  the  acre.  Id, 

6.  The.  rule  that  a  sale  by  the  acre  calls  fur  a  survey  to  fix  the  quantity, 
will  yield  always  to  the  intent  of  the  parties  to  abide  by  the  quantity  stated 
in  the  ajjreement  or  referred  to  in  other  writings.     Id. 

.  7.   What  is  a  material  fact  for  the  jury.     Tenhrooke,  v.  Jehke,  128. 

8^  When  there  is  a  mutual  mistake  as  to  an  encumbrance  on  land  sold 
equitv  rescinds  the  contract  and  restores  the  parties  to  their  former  position. 
Id. 

9.  Where  a  tenant  in  common  contracts  for  the  sale  of  the  entire  land, 
with  a  purchaser  who  in  good  faith  believes  him  to  be  sole  owner,  on  a  bill 
filed  by  such  purchaser  for  a  specific  execution  of  the  contract,  equity  will 
decree  a  conveyance  by  the  vendor  of  his  interest  in  the  land,  and  a  compen- 
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sation  in  money  for  the  vftlue  of  the  outstanding  interest.     Longworth  r, 
Mitchell,  688. 

10.  Where  a  party  makes  an  offer  to  sell  on  specified  terms,  giWng  the 
proposed  purchaser  the  option  to  accept  the  terms  within  a  limited  period, 
time  is  to  be  regarded  as  of  the  essence  of  the  offer,  and  an  acceptance  of  the 
terms  after  the  period  limited  will  not  be  binding.     Id. 

1 1.  A  party  who  buys  land  and  gives  notes  for  the  purchase-money,  but  gets 
no  deed,  but  only  the  vendor's  bond  to  convey  on  payment  of  the  notes,  has 
only  an  equitable  title  and  cannot  convey  more.     Laoisr,  UawkinSj  503. 

12.  The  discharge  of  such  a  purchaser  in  bankruptcy  will  relieve  him  from 
payment  of  the  notes,  but  will  not  give  him  any  further  title  to  the  land.  Id. 

13.  Statutes  of  Limitation  do  not  run  in  such  a  case.  If  the  notes  are  not 
paid  the  vendor  may  file  a  bill  for  foreclosure,     id. 

14.  Vendor  should  tender  a  deed,  but  if  that  would  have  been  useless  it  is 
excused.     Id. 

WAGES.     See  Corporation,  2. 

WAR.     See  Confedbratb  States  ;  ConsTiTnTiOKAi,  Law,  38 ;  Imwkavci, 
25-27. 

1.  The  effect,  under  the  general  public  law»  of  %  state  of  sectional  civil  war 
upon  a  contract  of  life  insurance,  does  not  present  a  federal  question  which 
the  Supreme  Court  of  the  United  States  can  determine.  New  York  Life  /ns. 
Co.  v.  Hendren^  556. 

2.  An  honorable  discharge  of  a  soldier  from  service  does  not  restore  to  him 
pay  and  allowances  forfeited  for  desertion.     United  States  y.  Landertj  560. 

3.  Under  the  term  '*  allowances"  bounty  is  included.     Id. 

4.  As  a  general  rule  one  of  the  immediate  effects  of  a  state  of  war  is  that 
commercial  intercourse  between  subjects  of  the  contending  powers  is  inter* 
dieted.  In  the  United  States,  however,  licenses  to  carry  on  trade  may  be  issued 
by  the  authority  of  an  Act  of  Congress,  and  in  special  cases  by  the  authority 
of  the  President.     Matthews  v.  McStea^  560. 

WAREHOUSE  RECEIPT.     See  Sale,  3. 

WARRANTY. 

1 .  A  covenant  against  encumbrances  is  broken  by  an  existing  mortgage 
made  by  a  prior  owner,  under  which  plaintiff  is  evicted,  and  a  subseqaent 
reversal  of  the  proceedings  will  not  affect  plaintiff's  right  of  action.  Smith 
T.  Dixon  f  744. 

2.  The  defendant  sold  plaintiff  a  horse,  warranting  it  sound,  the  eyes  being 
then  8010  ;  evidence  of  the  condition  of  the  eyes  a  year  afterwards  was  admissi* 
ble  for  the  purpose  of  showing  that  the  disease  was  not  temporary,  but  per« 
manent.     Freyman  v.  Knecht,  318. 

3.  Evidence  however  should  also  have  been  received  to  show  what  wss 
their  condition  during  the  intermediate  time.    Id. 

4.  Where  there  is  a  warranty  and  no  fraud  or  agreement  to  return,  the 
vendee  cannot  rescind  the  contract  after  it  has  been  executed ;  his  only  remedy 
is  on  the  warranty.     Id. 

WATER  AND  WATERCOURSES.     See  Alluviow  ;  Equity,  1. 

1.  The  right  of  every  riparian  owner  to  the  enjoyment  of  a  stream  of  run- 
ning water  in  its  natural  state,  is  incident  to  the  ownership  of  the  land  itself, 
and  being  a  common  right,  every  proprietor  is  bound  so  to  use  the  common 
right  as  not  to  interfere  with  an  equally  beneficial  enjoyment  of  it  by  others. 
Mayor  of  Baltimore  v.  Appold^  448. 

2.  A  riparian  owner  who  apprehends  damages  from  the  introduction  of  an 
artificial  supply  of  water  into  the  stream  may  file  a  bill  averring  his  informa- 
tion and  belief  upon  the  facts,  and  will  be  entitled  to  an  injunction  without 
waiting  for  actual  damage.     Id. 

3.  If  a  city,  in  fixing  the  grade  of  a  street,  or  in  afterwards  changing  it, 
causes  water  to  flow  upon  a  lot  that  it  did  not  naturally  flow  upon,  the  city 
will  be  held  liable  therefor.     City  of  Bloomington  v.  BrokaWf  560. 
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WAY.    See  Eabkmbnt,  U,  15. 

WILL.    See  Trust,  2-5. 

1.  Non-profeasional  witnesses,  who  are  not  subscribing  witnesses  to  a  will, 
may  testifj  to  their  opinions  in  rej^rd  to  the  sanity  of  the  testator,  when 
founded  upon  their  knowledge  and  observation  of  the  testator's  appearance 
and  conduct.     Hardy  ▼.  Merrill y  620. 

8.  The  party  who  affirms  that  a  will  was  duly  and  legally  executed  has  the 
burden  of  proof,  and  the  accompanying  duty  of  opening,  and  the  right  to  close, 
no  matter  in  what  form  the  issues  for  trial  may  bo  drawn.     Id. 

WITNESS.    See  Trial,  6  ;  Will,  1. 

1.  If  a  child  under  the  age  of  nipe  years  is  found,  after  examination  by  the 
court,  to  possess  a  sufficient  sense  of  the  wickedness  and  danger  of  false 
swearing,  he  may  be  sworn,  and  admitted  to  testify.     Day  y.  Day^  620. 

S.  In  oonrts  of  the  Unilad  Btatca  pwrties  to  a  civil  suit  (the  suit  not  being 
one  by  or  against  executors  or  guardians)  may  testify  by  deposition  as  well 
as  orally.     Railroad  Co,  t.  Pollard^  192. 

3.  What  person  a  witness  within  the  meaning  of  Berised  Statutes  U.  8., 
{  5399.     Uuiled  States  v.  BiUmger,  49. 

4.  When  a  case  is  pending  in  contemplation  of  said  statute.     Id, 

5.  Where  a  firm  through  an  agent  enters  into  a  contract,  the  person  with 
whom  the  contract  is  made,  on  his  suit  against  the  firm  for  a  breach  of  the 
contract,  is  a  competent  witness,  although  the  agent  be  dead.  Spencer  v. 
TVaffordj  319. 

6.  The  rule/<iZ8iis  tn  uno^falnuin  omnihuSy  should  not  be  interposed  between 
the  witness  and  the  jury,  commanding  the  jury  to  take  all  or  to  exclude  all 
of  his  testimony.     Shellenberger  v.  Na/uSf  320 ;  and  see  Trial,  4. 
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